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Courts  C(f  Common  Pleas. 
No.  1:  Joseph  Allison,  P.  J.;  Craio  Biddle  and  F.  Am6d6e 

Br6oy,  JJ. 
No.  2:  J.  I.  Clark  Hare,  P.  J.;  D.  Newlin  Fell  and  Samuel  W. 

PkNNYP  ACKER,  J  J. 

No.  8:  Thomas  K.  Finletter,  P.  J. ;  James  Gay  Gordon  and 

Henry  Reed,  J  J. 
No.  4:  M.  Russell  Thayer,  P.  J.;  Michael  Arnold  and  Robert 

N.  WiLLSON,  JJ. 

Orphans'  Court, 
William  B.  Hanna,  P.  J.;  William  N.  Ashman,  Clement  B. 
Penrose  and  Joseph  C.  Ferguson,  JJ. 
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John  B.  Livingston,  P.  J. ;  David  W.  Patterson,  J. 
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Courts  of  Common  Pleas. 
No.  1:  Edwin  H.  Stowe,  P.  J.;  Frederick  H.  Collier  and  Jacob 

F.  Slaglb,  J  J. 
No.  2:  Thomas  Ewing,  P.  J.;  John  W.  F.  White  and  Christo- 
pher Magee,  JJ. 

Orphan^  Court 
William  G.  Hawkins,  Jr.,  P.  J.;  James  W.  Over,  J. 

6th— Erie  County. 

Frank  Gunnison,  P.  J. 
7th— Bucks  County. 

Harman  Yerkes,  p.  J. 
8th — Northumherland  County. 

William  M.  Rockefeller,  P.  J. 
9th — Cumberland  County. 

Wilbur  F.  Sadler,  P.  J. 
10th — ^Westmoreland  County. 

James  A.  Hunter,  P.  J. 
1 1th — Luzerne  County. 

Court  of  Common  Pleas, 
Charles  K  Rice,  P.  J. ;  Stanley  Woodward,  J. 

Orphans^  Court 
Daniel  L.  Rhone,  P.  J. 
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12th^Dauphln  County;  Lebanon  County  attached. 

John  W.  Simonton,  P.  J. ;  John  B.  McPhebson,  J. 
13th— Bradford  County. 

Paul  D.  Morrow,  P.  J. 
14th— Fayette  County;  Greene  County  attached. 

Jambs  Inghram,  P.  J. ;  Nathaniel  Ewino,  J. 
15th — Chester  County. 

William  B.  Waddell,  P.  J. ;  Thomas  S.  Butleb,  J. 
16th — Bedford  County  and  Somerset  County. 

William  J.  Baer,  P.  J. 
17th— Butler  County;  Lawrence  County  attached. 

Aaron  L.  Hazen,  P.  J. ;  John  McMich ael,  J. 
18th — Clarion  County;  Jefferson  County  attached. 

Theophilus  S.  Wilson,  P.  J. 
19th— York  County. 

John  Gibson,  P.  J. ;  James  W.  Latimer,  J. 
20th— Union  County,  Snyder  County  and  Mifflin  County. 

Joseph  C.  Blcher,  P.  J. 
2l8t— Schuylkill  County. 

Cyrus  L.  Pershing,  P.  J.;  Oliver  P.  Bechtel  and  David  B. 
Green,  JJ. 

22d  —  Wayne  County  and  Pike  County. 

Henry  M.  Seely,  P.  J. 
23d  —  Berks  County. 

Court  of  Common  Pleas, 

Jeremiah  Hagenman,  P.  J. ;  James  X.  Ermbntbout,  J. 

Orphans^  Court. 

H.  H.  SCHWABTZ,  P.  J. 
24th— Blair  County. 

John  Dean,  P.  J. 
25th— Clinton  County,  Cameron  County  and  Elk  County. 

Charles  A.  Mayer,  P.  J. 
26th— Columbia  County  and  Montour  County. 

E.  R.  Ikeler,  p.  J. 
27th — ^Washington  County. 

John  Add.  ^^cIlvaine,  P.  J. 
28th — Venango  County. 

Charles  E.  Taylor,  P.  J. 
20th— Lycoming  County. 

John  J.  Metzqer,  P.  J. 
30th— Crawford  County. 

John  J.  Henderson,  P.  J. 
81st— Lehigh  County. 

Edwin  Albright,  P.  J. 
32d  — Delaware  County. 

Thomas  J.  Clayton,  P.  J. 
33d  —Armstrong  County. 

James  B.  Neale,  P.  J. 


Digitized  by 


Google 


JUDGES  OF  THE  COURTS  BELOW.  vii 

S4th — Susquehanna  County. 

Daniel  W.  Seable,  P.  J. 
35th — ^Mercer  County.  \ 

S.  S.  Mehard,  p.  J. 
36th— Beaver  County. 

John  J.  Wickham,  P.  J. 
87th — ^Warren  County  and  Forest  County. 

William  D.  Brown,  P.  J. 
3dth— Montgomery  County. 

Aabon  S.  Swabtz,  p.  J. ;  Henbt  K.  Weand,  J. 
39th— Franklin  County. 

John  Stewart,  P.  J. 
40th— Indiana  County. 

Harry  White,  P.  J. 
41st — Juniata  County  and  Perry  Cotinty. 

Charles  A.  Barnett,  P.  J. 
42d — Adams  County  and  Fulton  County. 

William  McCleax,  P.  J. 
43d — Carbon  County  and  Monroe  County. 

Samuel  S.  Dreher,  P.  J. 
44th — Wyoming  County  and  Sullivan  County. 

John  A.  Sittser,  P.  J. 
45th— Lackawanna  Coimty. 

Robert  Wodrow  Abchbald»  P.  J. ;  John  F.  Connolly  and  Fred- 
erick W.  Gunster,  JJ. 

46th— Clearfield  County. 

David  L.  Krebs,  P.  J. 
47th — Cambria  County. 

Robert  L.  Johnston,  P.  J. 
48th — McKean  County;  Potter  Coimty  attached. 

Arthur  G.  Olmsted,  P.  J. ;  Thomas  A.  Morrison,  J. 
49th — Centre  Coimty  and  Huntingdon  County. 

Austin  O.  Furst,  P.  J. 
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AN  ACT 

Relating  to  writs  of  error  and  appeals  to  the  Supreme  Court,  regulating 
the  form  thereof,  and  subjecting  all  persons  to  the  acts  limiting  the  time 
within  which  they  shall  be  taken :  Approved  May  9,  1889. 
Sec.  I.  Be  U  enacted,  etc. ;  That  all  appellate  proceedings  in  the  Su- 
preme Court  heretofore  taken  by  writ  of  error,  appeal  or  certiorari  shall 
hereafter  be  taken  in  a  proceeding  to  be  called  an  appeal. 

Sec.  2.  The  names  ot  the  parties,  estate  or  matter,  shall  be  set  forth  in 
the  praecipe  for  the  appeal,  in  the  order  and  sequence  in  which  they  were 
recorded  at  the  trial  or  hearing  in  the  court  from  which  the  appeal  shall 
be  taken,  with  a  substitution  of  proper  parties  in  case  of  death  or  amend- 
ment ;  and  the  appeal  shall  be  entitled  as  the  appeal  of 

who  was  (plaintiff  or  defendant  as  the  case  may  be)  from  the  (judgment 

or  decree)  of  the  court  of ,  and  the  record  shall  be 

brought  to  the  Supreme  Court  by  a  writ  of  certiorari.  The  record  on 
any  appeal  perfected  in  the  court  from  which  tlie  appeal  may  be  taken, 
may  be  filed  in  the  Supreme  Court  without  requiring  a  writ  of  certiorari. 
Sec.  3.  Hereafter  there  shall  not  be  any  exemptions  In  favor  of  any 
person  from  the  acts  of  assembly  limiting  the  time  within  which  writs  of 
error,  appeals  or  certioi*ari  must  be  sued  out. 


RULES  OF  COURT. 

On  May  27,  1889,  the  following  Rules  were  adopted  by  the  Court : 

Rule. 
All  appeals  taken  under  the  act  of  May  9,  1889,  must  be  taken  in  this 
court  as  writs  of  error  have  heretofore  been  taken,  and  in  all  such  cases  a 
writ  of  certiorari  must  be  issued  to  bring  up  the  record. 

Rule. 
The  present  Rules  in  regard  to  the  preparation  of  paper  books  in  the 
cases  of  wilts  of  error  shall  be  held  to  apply  to  all  appeals  under  the  act 
of  9  May,  1889. 

On  June  7,  1889,  the  following  additions,  etc.,  to  the  Rules  of  Court 
were  adopted : 

ADDITION  TO  KULE  H. 

Provided,  That  no  case  shall  be  placed  on  the  argument  list  where  the 
writ  of  error,  certiorari  or  appeal  shall  not  have  been  taken  twenty  days 
before  the  return  day. 
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xxii  RULES  OF  COURT. 

ADDITION  TO  RULE  XXI. 

The  history  of  the  case  must  not  contain  an  argument  or  any  portion  of 
the  testimony. 

RULE  XXY.   IS  AMENDED  SO  AS  TO  READ  AS  FOLLOWS: 

The  brief  of  the  argument  must  contain  a  clear  statement  of  the  points 
on  which  the  paity  relies,  with  such  reasons  and  arguments  as  he  may  see 
proper  to  add,  together  with  all  the  authorities  which  he  thinks  pertinent. 
Where  the  eiTor  assigned  is  to  the  finding  of  fact  by  an  auditor  or  master, 
the  printed  argument  shall  contain  a  synopsis  of  all  the  evidence  bearing 
u])on  such  disputed  question  of  fact,  with  a  reference  to  the  page  or  pages 
of  the  paper  book  where  such  evidence  may  be  found  in  extenso. 

RULE  XXVI.  IS  AMENDED  SO  AS  TO  READ  AS  FOLLOWS: 

Where  an  authority  is  cited,  the  principle  intended  to  be  supported  by  it 
must  be  stated.  A  mere  reference  to  the  book  will  not  be  sufficient. 
Pennsylvania  cases  decided  since  the  commencement  of  the  State  Reports 
must  be  cited  by  the  volume  of  said  State  Reports.  Wherever  decisions 
of  this  court  are  cited  from  the  legal  periodicals,  they  must  be  accom- 
panied by  the  certificate  of  counsel  that  said  cases  have  not  been  reported 
in  the  State  Reports.  The  addition  to  Rule  XIX.  adopted  February  6, 
1888,  is  hereby  supplied. 

ADDmON  TO  RULE  XXXU. 

All  paper  books  exceeding  t^venty  pages  in  length  shall  be  accompanied 
by  a  full  and  complete  index.  The  names  of  the  paities  and  the  names 
of  the  court  to  which  the  writ  of  error,  certiorari  or  appeal  is  taken  shall 
appear  on  the  cover  in  all  cases. 

ADDITION  TO  RULE  XXXVIH. 

Pix)vided,  That  no  cause  shall  be  ceitified  off  after  the  short  list  is 
taken  up  on  Wednesday  morning. 
Per  Curiam.    Filed  June  7,  1889. 
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CASES 


IN 


THE  SUPREME  COURT 


OP 


PENNSYLVANIA. 


EASTERN  DISTRICT— PHILADELPHIA,  1889. 


A.  L.  HENNERSHOTZ  v.  A.  J.  GALLAGHER. 

ERROR  TO  THE  COURT  OF   COMMON   PLEAS  NO.   1   OF  PHILA- 
DELPHIA COUNTY. 

Argued  January  9,  1889— Decided  January  28,  1889. 

1.  Where,  of  two  agreements,  made  apart  in  time  but  relating  to  the 
same  subject-matter,  each  is  complete  in  itself  and  contains  no  reference 
to  the  other,  in  the  absence  of  any  ground  laid  of  fraud,  accident  or 
mistake,  parol  evidence  is  inadmissible  to  affect  their  legal  construction 
as  distinct  instruments. 

2.  In  an  action  by  the  vendee  to  recover  damages  for  the  breach  of  a  cov- 
enant to  convey  land,  where  the  plaintiff  has  not  paid  the  purchase 
money  and  no  evidence  is  adduced  that  the  land  is  of  greater  value  than 
the  sum  agreed  to  be  paid,  he  can  recover  but  nominal  damages. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  307  January  Term  1886,  Sup.  Ct. ;  court  below,  No;  648 
June  Term  1878,  C.  P.  No.  1. 

In  an  action  of  covenant  instituted  on  August  1, 1878,  by 
A.  L.  Hennershotz  against  A.  J.  Gallagher,  the  plaintiffs  narr 
set  out  two  sealed  agreements  for  the  purchase  and  sale  of  real 
estate.     Of  these  agreements. 

Vol.  cxxiv— 1  (1) 
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2  EASTERN  DISTRICT,  1889. 

Statement  of  Facts. 

The  first,  dated  October  2, 1876,  was  between  A.  L.  Henner- 
shotz  of  the  first  part,  and  A.  J.  Gallagher  of  the  second  part,  and 
recited  the  ownership  of  said  Hennershotz  of  three  several  lots 
in  West  Philadelphia,  except  as  to  an  undivided  interest 
therein  held  by  a  minor,  and  witnessed  that  said  Hennershotz 
agreed  to  sell,  "  upon  the  completion  of  the  title  to  the  said 
premises  by  the  Orphans'  Court  aforesaid,"  and  that  the  said 
Gallagher  agreed  to  buy  the  said  several  lots,  subject  to  cer- 
tain mortgages,  and  to*  pay  therefor  the  sum  of  $112,000, 
payable  as  follows:  One  note  at  four  months  for  $5,000; 
"  four  farms  in  Noble  and  Washington  counties,  Ohio,  contain- 
ing seven  hundred  and  sixty-three  acres,  as  per  deeds,  at  $100 
per  acre;"  certain  articles  of  personalty;  certain  stock;  and 
certain  merchandise  making  up  the  balance  of  said  consideiu- 
tion ;  title  papers  for  the  lots  to  be  submitted  for  examination, 
and  the  "note,  farms,  whiskey,  horses,  wagons,  harness  and 
stock,  to  be  delivered  as  the  title  papers  are  pronounced  per- 
fect and  marketable  by  the  said  Charles  H.  Masson  convey- 
ancer :  title  papers  to  the  said  farms  to  be  placed  in  the  hands 
of  A.  L.  Hennershotz  for  examination,  said  farms  to  be  clear 
df  all  incumbrances,  and  to  be  pronounced  so  by  said  A.  L. 
Hennershotz." 

The  second  contract,  dated  July  17, 1877,  was  between  A. 
J.  Gallagher  of  the  first  part,  and  A.  L.  Hennershotz  of  the 
second  part,  and  witnessed  that  said  Gallagher  had  sold  to 
said  Hennershotz  "upon  the  conditions  hereinafter  mentioned" 
the  several  tracts  of  land  described  in  certain  deeds  to  said 
Gallagher,  with  the  place  of  record  thereof  mentioned,  con- 
taining in  the  aggregate  seven  hundred  and  forty-seven  and 
two  thirds  acres  more  or  less:  "And  the  said  Anthony  J. 
Gallagher,  for  himself  and  his  heirs,  executors,  and  adminis- 
trators, hereby  agrees  to  convey  the  same  free  and  clear  of  all 
encumbrances  unto  the  said  A.  Lucius  Hennershotz,  his  heirs 
and  assigns,  at  any  time  within  one  year  from  the  date  hereof, 
for  the  consideration  and  upon  the  payment  of  the  sum  of 
$6,000,  with  interest  thereon  at  the  rate  of  twelve  per  cent  per 
annum,  from  the  date  hereof  until  the  payment  of  the  same. 
And  it  is  further  agreed  by  and  between  the  said  parties,  that 
in  case  the  said  A.  Lucius  Hennei-shotz,  his  heirs  and  assigns, 
should  fail  to  take  the  said  several  premises  within  the  time 
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Statement  of  Facts. 

and  upon  the  terms  above  specified,  then  this  agreement  to  be 
null  and  void ;  and  the  said  Anthony  J.  Gallagher,  his  heirs 
and  assigns,  shall  have  and  hold  the  said  several  premises  free 
and  discharged  from  any  liability  under  this  agreement." 

Following  the  foregoing  agreements,  which  were  both  set 
out  in  full  and  were  unconnected  with  each  other  by  internal 
reference,  the  narr  proceeded  to  aver  that  the  plaintiff  had 
conveyed  to  the  defendant  the  West  Philadelphia  lots  and 
had  fully  complied  with  all  his  covenants  in  the  first-men- 
tioned agreement  contained ;  that  withtn  the  time  limited  and 
appointed  for  the  same  to  be  done,  he  had  tendered  to  the  de- 
fendant the  sum  of  $6,000,  with  the  stipulated  interest,  and 
had  performed  all  his  covenants  in  the  last-mentioned  agree- 
ment contained,  yet  the  defendant  had  not  conveyed  to  the 
plaintiff,  but  in  bad  faith,  etc.,  had  refused  to  convey  to  him 
the  lands  described  in  said  agi*eement,  etc. 

The  defendant  pleaded,  covenants  performed,  covenants 
performed  absque  hoc. 

At  the  trial  on  May  11, 1885,  the  evidence  adduced  by  the 
plaintiff  was  in  substance,  as  follows  : 

When  the  plaintiff  came  to  close  his  own  purchase  of  the 
West  Philadelphia  lots,  he  found  that  it  was  necessary  for  him 
to  pay  more  of  the  consideration  in  cash  than  his  contract 
with  the  Bradley  heirs,  his  vendors,  called  for.  The  defend- 
ant agreed  to  advance  him  the  money,  $6,000,  which  was  the 
money  mentioned  in  the  agreement  of  July  17,  1877.  The 
plaintiff  testified:  "The  defendant  loaned  the  $6,000  to  me 
and  gave  me  a  year  to  repay.  The  $6,000  was  paid  over  to 
the  Bradley  heirs.  Defendant  received  the  title  to  my  prop- 
erties in  West  Philadelphia.  The  title  was  accepted  by  the 
defendant  and  approved  by  Mr.  Masson.  I  received  all  but 
the  Ohio  farms.  The  security  I  gave  the  defendant  for  the 
loan  was  the  farms."  He  then  proceeded  to  testify  to  efforts 
made  to  meet  the  defendant,  to  tender  the  $6,000  and  interest, 
but  that  the  defendantkept  out  of  his  way  so  that  he  did  not  meet 
him  until  April  17,  1878,  when  the  defendant  refused  the 
money,  saying  he  was  too  late.  On  cross-examination,  the 
plaintiff  testified :  "  I  called  it  a  loan  from  the  defendant  to 
me,  because  he  loaned  it  on  the  security  of  the  farms.  We 
fixed  $6,000,  because  he  had  advanced  that  amount." 
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Charge  of  Court  below. 

The  defendant  testified,  in  his  case  in  chief :  "A  short  time 
before  conclusion  of  first  agreement,  plaintiff  said  he  needed 
money  to  carry  it  out.  I  said  to  him,  Well,  thi^ow  out  the 
Ohio  farms  and  I  will  give  you  in  lieu  of  them  $6,000.  After 
it  was  settled,  he  said,  Will  you  let  me  have  the  farms  hack? 
I  said  yes,  if  you  will  pay  in  a  year  the  $6,000  and  one  pei 
cent  interest."  He  denied  that  he  had  avoided  a  meeting 
with  the  plaintiff  when  the  latter  wished  to  tender  the  money, 
and  testified  that  plaintiff  had  come  to  him  and  asked  for  an 
extension  of  the  timet  "I  replied,  I  wont  extend.  Plaintiff 
said,  I  wont  take  them.    No  tender  of  money." 

Under  objection  and  exception  to  plaintiff,  the  defendant 
put  in  evidence  certain  receipts  for  taxes  for  1878,  upon  the 
Ohio  lands.  These  receipts  showed  an  assessed  valuation  of 
the  lands  of  over  $12,000. 

At  the  close  of  the  testimony,  the  court,  Biddle,  J., 
charged  the  jury  as  follows : 

[Plaintiff  contracted  to  sell  the  West  Philadelphia  lands  to 
the  defendant.  The  owner  of  part  of  the  tract  had  died  and 
the  heirs  of  this  decedent  would  not  accept  what  the  ancestor 
had  agreed  to  take.  Plaintiff  then  told  the  defendant  that 
the  transaction  must  fall  through  if  he  could  not  get  about 
$6,000,  which  was  necessary  to  pay  off  taxes  and  other  incum- 
brances. The  defendant  said,  I  will  advance  $6,000  and  we 
will  drop  the  Ohio  farms  out  of  the  bargain.  This  was  done. 
Plaintiff  then  drew  up  another  agreement  to  enable  him  to 
purchase  the  Ohio  farms.  This  was  an  entirely  new  and  dis- 
tinct transaction,  because  it  would  be  incredible,  if  the  four 
farms  were  worth  the  $76,000  mentioned  in  the  first  agreement. 
In  these  bargains,  however,  it  depends  upon  what  you  get  in 
exchange,  as  a  man  may  sell  his  horse  for  $1,000  and  get  two 
dogs  valued  at  $500  each.  Plaintiff  was  told  that  the  whole 
rent  of  the  farms  was  about  $700,  and  it  is  therefore  almost 
incredible  that  they  thought  them  to  be  worth  $76,000  in  cash 
or  its  equivalent.  After  the  first  agreement  had  been  fully 
completed,  the  second  paper  was  made,  by  which  the  plaintiff 
was  to  purchase  the  farms  for  the  price  of  $6,000.]  ^ 

Plaintiff  said  that  he  tendered  the  $6,000  after  some  diflBculty 
in  finding  the  defendant.    The  defendant  denies  this  and  says 
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Charge  of  Court  below. 

that  plaintiff,  so  far  from  tendering  the  money,  asked  for 
more  time.  Mr.  Dwyer  swears  also  to  this.  Defendant  said 
he  refused  another  extension  of  time.  Plaintiff  admits  that  he 
asked  an  extension,  but  says  it  was  in  June.  Of  course,  if  the 
plaintiff  made  no  tender  during  the  year  stipulated  in  the 
agreement,  your  verdict  should  be  for  the  defendant.  As  to 
the  tender,  it  is  proper  to  say  that  it  is  the  duty  of  the  plaintiff 
to  be  prepared  to  make  a  full  tender,  and  it  was,  therefore, 
plaintiff's  duty  to  tender  the  whole  amount  that  was  due 
under  the  agreement ;  but  if  the  defendant  kept  out  of  plaint- 
iff's way  after  agreeing  to  meet  him,  he  cannot  take  away 
plaintiff's  rights  by  doing  so ;  and,  if  one  should  refuse  the 
tender  on  the  ground  that  it  was  too  late,  before  you  produce 
the  money  to  make  the  tender,  he  would  afterwards  not  be 
pernaitted  to  say  that  the  amount  was  not  a  true  one.  In  this 
case  the  defendant  denies  that  any  tender  whatever  was  made, 
and  you  must  determine  that  fact  under  the  evidence. 

The  next  question  is  as  to  the  damages.  [The  rule  as  to  the 
damages  is,  what  is  the  value  of  the  land  at  the  date  the  deed 
is  to  be  delivered?  An  if  you  find  that  there  has  been  no 
rise  in  value  of  the  farms  since  the  date  at  which  the  deed  for 
the  same  should  have  been  delivered,  you  should  find  a  verdict 
for  nominal  damages,  that  is  to  say,  for  fifty  cents  or  a  dollar.]  ^ 
[If  the  property  appreciates,  plaintiff  can  recover  the  difference 
in  value ;  but  if  it  depreciates,  plaintiff  is  not  injured,  nor  can 
he  recover.]  *  [There  is  no  evidence  here  to  show  in  what  or 
in  how  much  the  plaintiff  was  damaged,  and,  therefore,  your 
verdict  should  be  for  nominal  damages  if  you  find  a  tender  was 
made.]  * 

I  am  requested  by  plaintiff  to  charge : 

If  the  jury  find  from  the  evidence  that  plaintiff  faithfully 
carried  out  the  agreements  of  October  2, 1876,  and  July  17, 
1887,  and  that  defendant  fraudulently  refused  to  convey  to 
plaintiff  the  premises  described  therein,  the  plaintiff  can  recover 
the  amount  paid  for  said  premises,  less  the  $6,00.0  and  inter- 
est, stipulated  in  said  last  agreement. 

Answer :  I  decline  to  so  charge.^ 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  fifty 
cents.    A  rule  for  a  new  trial  having  been  discharged,  judg^ 
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ment  was  entered  upon  the  verdict,  when  the  plaintiff  took 
this  writ  and  assigned  as  error : 

1.  The  part  of  the  charge  embraced  in  [  ]  ^ 

2.  The  answer  to  the  plaintiff's  point.^ 

3-6.  The  parts  of  the  charge  embraced  in  [  ]  «  *>  * 

Mr.  Henry  O,  Terry  and  Mr.  F,  Carroll  Brewster^  for  the 
plaintiff  iu  error : 

1.  Separate  writings  on  one  piece  of  paper,  or  on  several 
attached  pieces,  or  on  separate  papers  referring  one  to  another 
or  relating  to  the  same  subject,  whether  made  simultaneously 
or  on  different  occasions  or  days,  may  be  regarded  as  one  con- 
tract, when  this  view  of  them  is  just  and  accurate  within  the 
intent  of  the  parties,  and  whether  so  or  not  should  be  inter- 
preted together :  Bishop  on  Contracts,  §  165 ;  Sedgwick  on 
Damages,  368 ;  Hertzog  v.  Hertzog,  34  Pa.  418 ;  Graham  v. 
Graham,  34  Pa.  4T5 ;  McNair  v.  Compton,  36  Pa.  23.  Where 
successive  written  agreements  between  the  same  parties  are 
from  their  terms  capable  of  being  construed  either  as  one 
agreement  or  as  two  separate  agreements,  such  a  question  is 
one  of  intention,  and  when  negatived  and  affirmed  by  the 
parties  and  not  determined  by  the  writings,  it  is  a  question  of 
fact  within  the  exclusive  province  of  the  jury :  Connell  v. 
Todd,  2  Den.  133. 

2.  Under  the  charge  of  the  court  below,  all  the  facts  were 
found  by  the  jury  in  favor  of  the  plaintiff.  The  question  of 
the  inability  of  the  defendant  to  convey  because  of  a  defect  in 
his  title  was  not  raised  or  considered.  The  jury  also  found 
that  a  proper  and  legal  tender  of  the  amount  due  to  the 
defendant  had  been  made  b}''  the  plaintiff,  and  that  the  defend- 
ant had  fraudulently  and  wilfully  refused  to  convey  the 
property  as  covenanted  by  him.  There  was  evidence  of  the 
value  of  the  Ohio  farms.  In  the  first  agreement  that  value 
was  fixed  by  the  parties  at  176,300.  The  tax  assessments  were 
upwards  of  $12,000,  presumably  as  unproductive  farm  lands. 
The  facts  being  undisputed,  the  plaintiff  had  the  right  to 
recover  the  difference  between  $76,300,  the  value  of  the  farms, 
and  $6,000,  the  amount  advanced  by  the  defendant. 

3.  Where  parties  in  their  agreement  of  exchange  stipulate 
as  to  the  value  of  the  property  to  be  thereby  taken,  "  that 
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value,  rather  than  the  value  which  might  be  ascertained  by 
evidence  at  the  trial,  will  be  adopted  as  the  basis  of  recovery :  " 
2  Sutherland  on  Dam.  204-5,  262 ;  Williamson  v.  Test,  24  la. 
138 ;  Burr  v.  Todd,  41  Pa.  213 ;  1  Sedgwick  on  Dam.,  7th  ed., 
384;  Richards  v.  Edick,  17  Barb.  260.  "The  principle,  how- 
ever [that  in  the  absence  of  fraud  nothing  can  be  recovered 
for  the  loss  of  the  bargain],  is  derived  from  the  case  of  a  vendor 
who  sells  in  good  faith  and  is  unable  to  make  a  good  title. 
In  all  such  cases  the  vendee  is  not  permitted  to  recover  for 
the  loss  of  a  good  bargain,  but  is  confined  to  his  actual  loss  in 
money,  labor,  or  service  performed  on  the  faith  of  the  contract. 
But  there  is  another  class  of  cases,  where  the  vendor  has  not 
acted  in  good  faith,  or  has  been  guilty  of  deception,  when  the 
vendee  is  permitted  to  recover  also  for  the  loss  of  his  bargain : 
Meason  v.  Kaine,  67  Pa.  132.  In  these  and  all  cases,  when 
the  inability  arises  from  fraud  in  the  covenantor,  the  purchaser 
should  recover  substantial  damages:  Sweem  v.  Steele,  5  la. 
352  ;  Lee  v.  Dean,  3  Wh.  330 ;  King  v.  Pyle,  8  S.  &  R.  166 ; 
McNair  v.  Compton,  35  Pa.  23 ;  1  Sedgwick  on  Dam.  428. 

4.  The  rule  of  Flureau  v.  Thornhill,  2  W.  Bl.  1078,  applies 
only  where  the  vendor  fails  to  convey  because  of  inability  to 
make  title.  If  he  have  a  good  title  and  refuse  to  convey  for  any 
other  reason,  he  will  be  liable  in  substantial  damages :  Engle 
V.  Fitch,  L.  R.  3  Q.  B.  314,  4  Q.  B.  659;  Allen  v.  Atkmson, 
27  Mich.  351 ;  Warner  v.  Bacon,  8  Gray  397 ;  Pringle  v.  Spal- 
ding, 53  Barb.  17 ;  Barbour  v.  Nichols,  3  R.  1. 187  ;  Western 
R.  Co.  V.  Babcock,  6  Mete.  346 ;  New  Haven  etc.  R.  Co.  v. 
Hayden,  117  Mass.  433;  Noyes  v.  PhiUips,  60  N.  Y.  408; 
Williams  v.  Glenton,  L.  R.  1  Ch.  App.  200  ;  Loomis  v.  Wed- 
hams,  8  Gray  557 ;  Nichols  v.  Freeman,  11  Ired.  99 ;  Dough- 
erty V.  Dolan,  65  Me.  87. 

Mr.  David  W.  Sellers^  for  the  defendant  in  error : 
1.  The  agreement  of  July  17,  1877,  was  a  distinct  transac- 
tion. It  refers  in  no  way  to  the  agreement  of  October  2, 1876 ; 
it  is  full  to  every  point,  and  there  is  no  allegation  of  any 
mistake  or  omission.  It  was  therefore  within  the  exclusive 
province  of  the  court  to  characterize  its  legal  nature  and  inter- 
pretation. No  evidence  was  submitted  to  reform  it,  and  if 
inferences  are  to  be  made  that  it  means  otherwise  than  its  text, 
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they  are  to  be  disregarded  as  insufficient,  according  to  the 
well  established  rules  of  law  in  this  state  as  to  written  con- 
tracts: Rowand  v.  Finney,  96  Pa.  196;  Boyd  v.  Breece,  8 
Phila.  206,  approved  in  Callan  v.  Lukens,  89  Pa.  136  ;  Greena- 
walt  V.  Kohne,  85  Pa.  375 ;  Sylvius  v.  Kosek,  117  Pa.  76 ; 
North  and  West  Br.  Ry.  Co.  v.  Swank,  105  Pa.  655. 

2.  No  evidence  was  given  on  the  trial  as  to  the  value  of  the 
property,  and  the  conduct  of  the  parties  shows  that  the  value 
of  the  farms  fixed  in  the  first  agreement  was  understood  to  be 
speculative,  "  an  exaggerated  swap."  Whatever  may  be  the 
rule  in  other  states,  there  is  no  uncertainty  in  this  state,  as  to 
the  measure  of  damages  on  a  refusal  to  convey,  under  the  facts 
of  this  case.  The  plaintiff  at  most  was  entitled  to  recover  only 
damages  equal  to  the  loss  actually  sustained  by  the  non-fulfil- 
ment of  the  contract :  Burr  v.  Todd,  41  Pa.  206 ;  M eason  v. 
Kaine,  63  Pa.  339.  The  case  of  Jack  v.  McKee,  9  Pa.  235, 
sustaining  the  rule  existing  elsewhere,  that  the  loss  of  the 
bargain  may  be  recovered,  l^as  been  overruled  in  Hertzog  v. 
Hertzog,  34  Pa.  418;  Ewing  v.  Thompson,  66  Pa.  384.  As 
the  plaintiff  never  paid  anything  for  the  farms,  and  as  there 
was  no  fraud  in  the  making  of  the  agreement  to  convey  them 
for  the  sum  of  $6,000,  the  damages  were  to  be  recovered  only 
on  the  rule  laid  down  by  the  trial  judge. 

Opinion,  Mr.  Justice  Mitchell  : 

The  learned  judge  below  was  clearly  right  in  holding  the 
two  agreements  to  be  separate  and  distinct.  They  were  made 
more  than  nine  months  apart  in  time;  each  is  complete  in 
itself  and  neither  contains  any  reference  to  the  other ;  even 
the  lands  which  are  the  subjects  of  them  are  prima  facie  not  the 
same,  for,  though  in  the  same  counties,  they  are  described  in 
the  first  as  "  four  farms  containing  seven  hundred  and  sixty- 
three  acres,"  and  in  the  second  as  "  the  several  premises  con- 
taining in  the  aggregate  seven  hundred  and  forty-seven  and 
two  thirds  acres,  more  or  less,"  and  finally  they  were  valued 
in  the  first  at  $76,300,  and  in  the  second  at  $6,000.  If  it  be 
conceded,  as  probably  the  fact  was,  that  the  lands  referred  to 
were  the  same  in  both,  even  then  the  learned  judge  might  well 
say  that  it  was  "  incredible  "  that  the  two  agreements  were 
intended  to  be  but  one  and  the  same. 
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It  being  thus  clear  as  a  matter  of  law  that  the  two  agree- 
ments were  separate  and  distinct,  the  evidence  presented  to 
show  that  they  were  in  fact  intended  to  be  one,  was  entirely 
lacking  in  the  essentials  of  clearness,  precision,  and  convincing 
force,  necessary  to  reform  a  written  instrument.  But  this 
need  not  be  discussed,  as  in  the  entire  absence  of  any  ground 
laid  of  fraud,  accident  or  mistake,  in  the  making  of  either 
agreement,  parol  evidence  was  not  admissible  at  all  to  affect 
their  legal  construction. 

The  only  question  remaining  is  the  measure  of  damages,  and 
we  have  gone  carefully  through  the  bill  of  exceptions  to  see  if 
there  was  any  evidence  upon  which  the  jury  should  have  been 
allowed  to  go  beyond  a  nominal  verdict.     We  do  not  find  any. 

Two  items  only  could  be  pointed  out  by  the  counsel  for 
plaintiff  in  his  argument.  First,  the  valuation  put  on  the 
farms  by  the  parties  themselves  in  the  first  agreement.  This 
agreement  however  was  one  for  a  trade.  It  dealt  in  very 
large  nominal  figures,  of  which  only  a  trifling  part  was  to  be 
cash,  the  rest  being  a  miscellaneous  assortment  of  merchandise, 
and  the  Ohio  farms,  at  a  valuation  of  seventy-six  thousand 
thi-ee  hundred  dollars.  Yet,  when  in  the  second  agreement 
the  parties  come  to  a  cash  valuation  they  reduce  the  figures  to 
six  thousand  dollars.  It  is  plain  that  the  first  agreement  af- 
fords no  competent  evidence  of  the  cash  value  of  the  Ohio 
farms. 

Secondly,  it  is  argued  that  the  tax  bills  were  evidence  of 
value.  We  cannot  so  regard  them.  They  had  none  of  the 
essential  elements  of  evidence.  They  were  not  under  oath, 
were  not  shown  to  have  been  based  on  the  actual  cash  value, 
or  made  by  a  person  competent  to  make  such  valuation;  nor, 
lastly,  were  they  admissions  against  interest,  which  might  dis- 
pense with  the  necessity  of  an  oath.  They  were  not  offered 
6W  evidence  of  value,  but  to  show  certain  expenditures  to 
which  defendant  had  been  put  and  which  plaintiflTs  tender 
should  have  covered,  and  they  were  admitted  against  plaintiflTs 
objection,  for  that  purpose  alone.  The  resort  to  them  as  evi- 
dence of  value  is  an  afterthought  which  cannot  be  successful. 
Juries  cannot  be  allowed  to  guess  at  verdicts  without  legal 
evidence,  and  especially  should  the  rule  not  be  relaxed  in  a 
case  where  both  parties  were  present  on  the  witness  stand,  and 
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were  silent  when  they  could  have  given  clear  information  if 
they  had  chosen  to  speak. 

The  only  competent  evidence  of  value  really  before  the 
jury  was  the  price  stipulated  by  the  parties  in  the  second 
agreement,  six  thousand  dollars,  and  as  the  plaintiff  admitted 
that  this  not  having  been  paid  was  to  be  deducted  by  the  jury 
in  making  up  their  verdict,  there  is  nothing  left  on  which  the 
jury  could  give  more  than  nominal  damages. 

The  judgment  is  afl&rmed. 
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FBOM  THE   DECBEB  OF  THE  ORPHANS*    COUBT  OF  PHILADEL- 
PHLA.  COUNTY. 

Argued  January  25,  1888. 
Re-argued  January  11,  1889— Decided  January  28,  1889. 

(a)  A  testator  devised  and  bequeathed  the  residue  of  his  estate  in  trust  for 
the  benefit  of  his  wife  and  four  children,  equally,  for  the  life  of  his  wife ; 
the  trustee,  after  the  death  of  the  wife  to  continue  the  management  of 
the  trust  estate,  and  so  to  distribute  the  income  thereof  that  each  of  the 
four  children  should  receive  during  his  or  her  natural  life  an  equal  one 
fourth  part  thereof ; 

(b)  **  And,  upon  the  decease  of  either  one  of  my  said  children,  and  suc- 
cessively of  each  of  them,  then  as  respects  one  equal  fouith  part  of  the 

principal to  and  for  the  only  proper  use  of  his  or  her  child,  or 

all  of  his  or  her  children,  if  more  than  one,  who  shall  have  attained,  or 
shall  attain,  the  age  of  twenty-five  years,  and  the  issue  of  any  such  who 
shall  have  died,  or  shall  die,  under  that  age,  leaving  issue,  in  equal 
shares,"  per  stirpes. 

(c)  By  a  codicil  to  the  will,  the  testator  directed  that  when,  according  to 
the  limitations  of  his  will,  **  any  one,  and  successively  as  each,  of  my 
grandchildren  shall  become  entitled  to  receive  his  or  her  equal  portion 
of  my  estate,  the  same  shall  be  determined  and  limited  by  the  quotient 
of  the  whole  reserved  principal  divided  by  the  whole  number  of  my 
grandchildren  then  living  and  the  issue  of  such  of  them  as  shall  have 
previously  died  leaving  issue,"  to  be  counted  as  one  person. 

1.  When  a  particular  estate  or  interest  for  life  is  carved  out,  Mrith  a  lim- 
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itation  over  to  the  children  of  the  person  taking  that  interest,  the  limita- 
tion over  will  embrace  not  only  the  objects  living  at  the  death  of  the 
testator,  but  all  who  shall  subsequently  come  into  existence  before  the 
period  of  distribution. 

2.  All  future  estates  limited  upon  an  estate  for  life,  which  are  not  sure  to 
take  effect  within  twenty-one  yeai*s  with  the  usual  period  of  gestation 
added,  after  the  determination  of  the  life  estate,  are  void  as  within  the 
rule  against  perpetuities. 

3.  The  validity  of  the  rule  that  the  future  interest  must  vest  within  a  life 
or  lives  in  being  and  twenty-one  years  thereafter,  must  be  tested  by  the 
possible,  not  by  the  actual  events ;  and,  if  the  limitation  is  to  a  class,  and 
it  is  void  as  to  any  one  of  the  class,  it  is  void  as  to  all. 

4.  The  provision  in  regard  to  the  age  at  which  the  grandchildren,  in  the 
present  case,  should  take,  referred  not  to  the  time  of  payment  or  distri- 
bution merely,  but  was  descriptive  of  individuals  selected  out  of  a  class 
to  be  the  donees  of  the  right, — a  description  of  persons,  not  a  regulation 
of  the  interest  given. 

5.  Where  the  attainment  of  a  certain  age  forms  part  of  the  original  de- 
scription of  the  devisee,  the  vesting  is  suspended  until  the  attainment  of 
that  age,  even  though  the  limitation  over  is  only  to  take  effect  in  case  of 
the  devisee^s  death  under  that  age  without  issue. 

6.  The  provisions  of  the  codicil  that  the  grandchildren  should  take  per 
capita,  etc.,  did  not  make  the  gifts  to  them  severable ;  the  fact  remained 
tJiat  whether  any  one  of  the  grandchildren  could  take  depended  upon 
the  contingency  of  his  or  her  arrival  at  the  age  of  twenty-one  years. 

7.  As  in  this  case,  measuring  the  will  by  its  possibilities,  a  grandchild 
might  be  bom  within  one  year  before  the  death  of  a  life-tenant,  in  which 
case  the  limitation  could  not  vest  within  twenty-one  years  and  the  frac- 
tion thereafter,  the  gift  to  the  grandchildren  was  void  and  the  estate 
distributable  to  the  life-tenants. 

•    Before  Paxson,  C.  J.,  Stereett,  Gebbn,  Clark,  Wil- 
i-iAMS,  McCoLLUM  and  Mitchell,  J  J. 

No.  98  January  Term  1888,  Sup.  Ct. ;  court  below.  No.  287 
July  Term  1878,  O.  C. 

On  June  8,  1886,  was  filed  the  final  account  of  Passmore 
Williamson,  executor  and  trustee  under  the  will  of  Thomas 
Williamson,  deceased.  This  account  was  called  for  audit  on 
July  8, 1886,  when  the  following  facts  appeared : 

Thomas  Williamson  died  testate  on  August  26, 1871,  leav- 
ing a  widow  and  four  children,  Passmore  Williamson,  Mrs. 
Mary  W.  Coggins,  Mrs.  Anna  W.  Stackhouse  and  Mrs.  Phoebe 
W.  Eldridge ;  and  eleven  grandchildren,  four  of  whom  were 
children  of  Passmore  Williamson,  four  of  Mrs.  Stackhouse,  one 
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of  Mrs.  Eldridge,  and  two  of  Mrs.  Coggins.  Annie  P.  Cog- 
gins,  one  of  the  childj-en  of  Mrs.  Coggins,  was  born  June  28, 
1857,  and  died  without  issue  on  May  8,  1881.  Paschal  Cog- 
gins, the  husband  of  Mrs.  Coggins,  died  November  17,  1883. 

At  the  date  of  this  proceeding  the  testator's  widow  was 
dead,  and  there  were  then  the  ten  grandchildren  living,  the 
most  of  whom  were  over  twenty-five  years  of  age.  None  had 
reached  that  age  at  the  testator's  death.  No  grandchildren 
had  been  born  after  testator's  death. 

The  will  of  Thomaa  Williamson,  dated  September  12, 1869, 
after  giving  certain  legacies,  devised  and  bequeathed  the  resid- 
uary estate  to  his  son  Passmore  Williamson,  his  heirs,  executors 
and  administrators,  but  nevertheless  in  trust  to  manage  the 
whole  thereof  carefully  so  as  to  preserve  and  keep  the  same 
productive  of  income ;  to  collect  and  receive  the  income  there- 
of and  after  deducting  taxes,  cost  of  repairs,  and  necessary 
expenses  including  a  commission,  the  clear  net  income  to  pay 
over  in  half-yearly  payments :  One  equal  fifth  part  thereof  to 
his  wife,  one  other  equal  fifth  part  to  each  of  his  three  daugh- 
ters naming  them,  and  the  other  equal  fifth  part  to  keep  and 
retain  to  his  own  use : 

"And  in  all  cases,  payments  of  income  to  each  of  my  said 
daughters  shall  be  deemed  to  be  for  her  sole  and  separate  use, 
free  from  the  control  and  without  liability  for  the  debts,  con- 
tracts, or'engagements  of  her  present  or  any  future  husband ; 
and  upon  and  after  the  decease  of  my  wife,  to  continue  the  man- 
agement, as  aforesaid,  for  the  benefit  of  my  said  four  children, 
and  so  distribute  and  pay  the  whole  net  income  of  my  residu- 
ary estate  as  that  each  of  them  shall  receive  an  equal  fourth 
part  thereof,  in  half-yearly  payments,  from  time  to  time  during 
his  and  her  respective  natural  life ;  and,  upon  the  decease  of 
either  one  of  my  said  children,  and  successively  of  each  of  them, 
then  as  respects  one  equal  fourth  part  of  the  corpus  or  principal 
of  my  residuary  estate,  to  and  for  the  only  proper  use  of  his  or 
her  child,  or  all  of  his  or  her  children,  if  more  than  one,  who  shall 
have  attained,  or  shall  attain,  the  age  of  twenty-five  years,  and 
the  issue  of  any  such  who  shall  have  died,  or  shall  die,  under 
that  age  leaving  issue,  in  equal  shares  ;  so,  however,  that  the 
issue  of  any  such  deceased  child,  if  more  than  one  person,  shall 
take  equally  among  them  such  share  only  as  their  parent  would 
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have  taken,  if  living ;  but,  if  either  of  my  said  children  shall  die 
without  leaving  a  child,  or  issue  of  a  child,  him  or  her  surviv- 
ing, then  as  respects  the  share  of  any  residuary  estate  above- 
limited  to  the  use  of  his  or  her  child  or  children,  I  will  and 
direct  shall  be  held  for  the  equal  use  and  benefit  of  my  other 
children,  and  their  respective  issue,  upon  and  subject  to  the 
trusts  and  limitations  hereinbefore  expressed  and  contained." 

By  a  codicil  to  said  will,  dated  September  80, 1870,  it  was 
provided : 

"  That  the  principal  proceeds  of  all  the  residue  of  my  estate, 
real  and  personal,  other  than  and  exclusive  of  my  childien's 
indebtedness  to  me,  or  that  of  either  of  them  for  advancements, 
etc.,  as  shall  be  represented  and  charged  in  my  ledger  accounts, 
shall  be  reserved  and  preserved  for  all  my  grandchildren  in 
equal  shares  per  capita ;  and  therefore  I  will  and  direct  that 
when,  according  to  the  limitations  and  provisions  of  my  said 
will,  any  one,  and  successively  as  each,  of  my  grandchildren 
shall  become  entitled  to  receive  his  or  her  equal  portion  of  my 
estate,  the  same  shall  be  determined  and  limited  by  the  quo- 
tient of  the  whole  reserved  principal,  divided  by  the  whole 
number  of  my  grandchildren  then  living,  and  the  issue  of  such 
of  them  as  shall  have  previously  died  leaving  issue :  Provided 
always,  that  the  issue  of  my  deceased  grandchild,  if  consisting 
of  several  persons,  shall  together  represent  the  interest  their 
deceased  parent  would  have  been  entitled  to  if  living,  and 
shaU  be  counted  as  one  person  only  in  the  division  aforesaid ; 
and  also,  if  after  any  one  or  more  of  my  grandchildren  shall 
have  received  his,  her,  or  their  respective  portion  of  my  estate, 
ascertained  as  aforesaid,  one  or  more  of  the  others  of  them  shall 
die  without  issue  surviving,  in  such  case  I  direct  that  so  much 
and  such  portion  of  my  estate  as  he,  she,  or  they  who  shall  have 
died  without  issue  would  have  been  entitled  to  receive  if  living, 
shall  go  and  be  payable  in  equal  shares  to  all  the  others  of  my 
grandchildren  living,  and  the  issue  of  any  of  them  then  dead, 
at  the  times  in  and  by  my  will  specified  and  limited." 

This  codicil  further  provided,  as  to  the  children  of  Mrs. 
Stackhouse,  that  if  their  father  should  survive  their  mother, 
no  part  of  their  portions,  beyond  what  was  necessary  for  their 
comfortable  support,  should  be  paid  to  them  during  his  life- 
time. 
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In  the  account  filed,  there  was  a  balance  shown  of  $48,453, 
due  the  estate  as  of  the  principal  thereof.  On  the  credit  side, 
was  an  item  for  loss  on  investments  of  $114,944.56.  It  was 
admitted  that  this  latter  amount  had  been  lost  by  the  ac* 
countant  in  stock  speculations  and  investments  in  unauthor- 
ized securities.  The  credit  claimed  was  therefore  disallowed, 
and  being  added  to  the  balance  shown  by  the  accoimt,  made 
the  balance  of  the  principal  of  the  estate,  $163,397.56. 

On  behalf  of  Mrs.  Mary  W.  Coggins,  it  was  claimed  that 
one  fourth  of  this  balance  should  be  awarded  to  her,  on  the 
ground  that  the  limitation  of  the  remainder  to  the  grandchil- 
dren of  the  testator  was  void,  because  within  the  rule  against 
perpetuities. 

On  November  1,  1886,  the  auditing  judge,  Hanna,  P.  J., 
filed  an  adjudication,  which  after  stating  the  facts  proceeded : 

The  question  thus  presented  is  whether  there  is  a  valid 
trust  under  the  will  of  the  testator.  By  his  will,  after  certain 
specific  bequests,  he  devised  and  bequeathed  all  the  residue  of 
his  estate  to  accountant  in  trust,  the  duties  of  which,  it  needs 
no  authorities  to  establish,  clearly  constituted  and  created  an 
active  trust ;  the  net  income  to  be  divided  into  five  shares,  one 
of  which  to  be  paid  to  testator's  wife  for  life,  one  to  accountant, 
and  the  three  remaining  shares  to  testator's  three  married 
daughters  for  their  sole  and  separate  use 

After  a  careful  consideration  of  the  entire  will,  the  intention 
of  testator  is  made  clear  that  upon  the  death  of  either  of  his 
children  leaving  issue,  the  latter,  his  grandchildren,  shall  take 
equally  their  parent's  share,  provided  they  have  then  attained 
twenty-five  years  of  age,  or  of  those  living  under  that  age, 
when  they  shall  attain  that  age.  Their  right  to  take  thus 
depends  upon  a  contingency.  The  gift  is  not  direct  to  the 
grandchildren  unconditionally,  but  upon  the  condition  that 
they  reach  a  prescribed  age.  The  vesting  is  consequently  post- 
poned, and  if  this  be  beyond  the  period  allowed  by  law,  the 
estate  in  remainder  thus  attempted  to  be  created  is  void.  The 
remainder  to  be  valid  must  surely  take  effect  within  twenty- 
one  years  after  the  termination  of  the  life  estate :  Davenport 
v.  Harris,  3  Gr.  164.  If  it  exceeds  this  period,  it  is  void  in  its 
creation :  Davenport  v.  HaiTis,  supra ;  Hillyard  v.  Miller,  10 
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Pa.  3S4 ;  Smith's  App.,  88  Pa.  495.  When  a  gift  is  infected 
with  the  vice  of  its  possibly  exceeding  the  prescribed  limit,  it 
is  at  once  and  altogether  void  botli  at  law  and  in  equity : 
Williams  on  Real  Property,  262. 

The  gift  to  the  grandchildren  may  possibly  exceed  the  limit 
allowed  by  law,  by  the  death  of  either  of  testator's  children 
leaving  at  the  date  of  their  decease  children  surviving  less  than 
four  years  of  age.  It  could  not  be  ascertained  whether  they 
would  inherit  any  portion  of  their  parent's  share  until  they 
lived  to  attain  the  age  of  twenty-five  years.  And  thus  the 
parent's  share  might  possibly  be  withheld  from  distribution 
almost  the  whole  period  of  twenty-five  years.  This  result  it 
must  he  conceded  would  be  a  palpable  violation  of  the  rule 
against  perpetuities.  The  gift  in  this  instance  is  to  a  class,  all 
the  gi-andchildren,  their  parents  being  living;  and  the  members 
of  this  class  cannot  be  ascertained  within  the  limits  of  perpetuity. 
In  such  case,  the  gift  is  void :  Leake  v.  Robinson,* 2  Mer.  363, 
and  other  cases  cited  in  Theobald  on  Wills,  436.  If  the 
remainder  is  void  to  any  of  the  persons  entitled  to  take,  it  is 
void  in*toto. 

Without  a  further  discussion  of  the  question,  the  proper 
conclusion  seems  to  be,  that  the  remainder  contravenes  the 
law  against  perpetuities,  and  cannot  be  sustained.  The  testa- 
tor therefore  made  no  disposition  of  the  residue  of  his  estate, 
and  it  is  disposed  of  by  the  intestate  law.  His  children  then  are 
entitled  in  equal  shares,  and,  as  they  are  given  by  the  will  a 
life  estate,  and  by  the  law  an  absolute  estate,  it  follows  that 
the  two  must  coalesce,  the  less  with  the  greater  estate,  the  life 
estate  with  the  fee,  and  they  become  entitled  absolutely  to  one 
fourth  part  of  the  trust  estate. 

The  auditing  judge  then  made  a  distribution  awarding  one 
fourth  of  the  balance  of  principal  due  the  estate,  after  deduct- 
ing the  costs  of  audit,  to  each  of  the  four  children  of  the  tes- 
tator including  the  accountant;  absolutely. 

To  said  adjudication  exceptions  were  filed  on  behalf  of  the 
Provident  L.  &  T.  Co.,  substituted  trustee  succeeding  the 
accountant,  and  of  certain  of  the  grandchildren,  specifying 
that  the  auditing  judge  erred,  inter  alia : 
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1.  In  holding  that  the  will  of  the  testator  transgressed  the 
rule  against  perpetuities. 

2.  In  dividing  the  balance  in  testator's  hands  among  testa- 
tor's children. 

These  exceptions  having  been  argued  before  the  court  in 
banc,  on  April  23,  1887,  Ashman,  J.,  filed  the  following 
opinion : 

The  testator  gave  the  residue  of  his  estate,  after  the  death 
of  his  wife  (an  event  which  has  happened),  in  trust  to  pay- 
one  fourth  of  the  income  for  life  to  each  of  his  children,  and 
on  the  decease  of  any  of  them,  in  trust,  as  to  the  principal  of 
the  share  of  the  one  so  dying,  "  to  and  for  the  only  proper 
use  of  his  or  her  child,  or  all  of  his  or  her  children,  if  more 
than  one,  who  shall  have  attained,  or  shall  attain  the  age  of 
twenty-five  years,  and  the  issue  of  any  such  who  shall  have 
died  or  shall  die  under  that  age  leaving  issue ;  .  .  .  .  but  if 
either  of  my  said  children  shall  die  without  leaving  a  child, 
or  issue  of  a  child,  him  or  her  surviving,  then  as  respects  the 
share  of  any  residuary  estate  above  limited  to  the  use  of  his 
or  her  child  or  children,  I  will  and  direct  that  it  shall  \)e  held 
for  the  equal  use  and  benefit  of  my  other  children  and  their 
respective  issue,"  etc. 

The  four  children  survive.  Their  respective  children  were 
all  born  in  the  testator's  lifetime,  and  are  living  and  above  the 
age  of  twenty-five  years.  In  the  adjudication  of  the  trustee's 
account  the  limitation  to  the  grandchildren  was  held  to  be 
void,  and  distribution  of  the  estate  was  decreed  among  the 
children. 

The  English  doctrine  is  that  where  a  gift  is  to  individuals, 
and  therefore  severable,  but  violates  as  to  some  of  its  objects 
the  rule  against  perpetuities,  it  shall  be  upheld  as  to  the  non- 
transgressive  interests.  But  where  the  gift  is  a  unit  because 
to  a  class,  its  validity  will  depend  upon  the  eligibility  of  every 
member  of  that  class,  prospective  as  well  as  present,  and  pos- 
sible as  well  as  actual,  to  take  under  the  rule.  The  reason,  as 
given  in  Leake  v.  Robinson,  2  Mer.  362,  is  the  diflBculty  of 
determining  what  would  have  been  the  intention  of  the  testa- 
tor, if  he  had  been  advised  of  the  existence  of  the  rule; 
whether,  for  instance,  he  would  have  left  out  after-born  grand- 
children rather  than  abridge  the  period  of  vesting  at  twenty- 
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five,  or  have  postponed  it  only  until  twenty-one,  and  so  have 
included  all  who  should  have  been  bom  before  that  time; 
and  because,  where  the  gift  operates  by  way  of  executory 
devise,  the  devise  itself  being  an  infringement  of  common  law 
rules,  and  allowable  only  on  condition  that  it  shall  not  exceed 
established  limits,  the  gift  is  wholly  void  if  it  violates  that  con- 
dition at  all. 

Leake  v.  Robinson  was  followed  in  a  long  line  of  cases, 
many  of  which  are  cited  in  a  note  to  §  374  of  Gray  on  Perpe- 
tuities, and  it  is  authority  to  this  extent  on  both  sides  of  the 
Atlantic.  But  the  rule  is  not  infringed  where  the  time  for 
vesting  falls  within  the  prescribed  limits,  however  greatly  the 
time  for 'payment  may  transcend  them ;  and  it  is  to  that  point 
that  the  inquiry  must  be  directed.  It  weighs  for  nothing  that 
all  of  the  grandchildren  happened  to  have  been  born  in  the 
lifetime  of  the  testator,  that  all  have  reached  the  age  fixed  by 
lus  will,  and  that  there  is,  moreover,  no  reasonable  likelihood  of 
an  accession  to  their  number.  Unless  by  the  terms  of  the 
will  they  must  all  have  taken  within  the  period  allotted  by 
the  rule,  the  accidental  circumstance  that  they  came  in  fact 
within  it,  will  not  validate  a  limitation  which  was  void  at  the 
moment  it  was  written.  The  question,  we  think,  is  answered 
in  favor  of  vesting  by  several  provisions  in  the  will  and  in  the 
codicil.  In  the  latter  the  reference  by  the  testator  to  certain 
of  his  grandchildren  would  seem  to  preclude  the  idea  that  he 
was  thinking  of  them  as  a  class.  His  designation  of  his  four 
grandchildren,  the  children  of  his  daughter  Anna,  was  as  dis- 
tinctively individual  as  if  he  had  named  them  seriatim.  The 
gift,  then,  was  to  several  persons  answering  to  one  descrip- 
tion, and  its  amount  to  one  of  those  persons  was  not  affected 
by  the  existence  or  non-existence  of  tJie  others  :  Boughton  v. 
James,  1  Coll.  26 ;  Storrs  v.  Benbow,  8  DeG.  M.  &  G.  390 ; 
Wilkinson  v.  Duncan,  30  Beav.  111.  It  is  more  important, 
however,  because  it  recognizes  the  vesting  of  the  interests 
during  the  lifetime  of  the  parent.  At  her  death  and  solely 
for  the  protection  of  the  grandchildi*en,  he  directs  that  their 
shares  shall  not  be  paid  to  them  if  their  father  shall  be  liv- 
ing, but  that  such  payment  shall  await  his  death.  This  indi- 
vidual reference  to  the  members  of  a  class  is  made,  it  is  true, 
onty  to  the  issue  of  one  child,  but  it  is  the  key  to  his  inten- 
VoL.  cxxrv — 2 
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tion  respecting  the  other  children.  He  foresaw  that,  as  to  the 
portions  of  the  children  of  that  daughter,  it  would  be  prudent 
to  postpone  payment  untQ  the  death  of  the  father;  but  he 
made  no  distinction  between  the  vesting  of  those  portions  and 
the  shares  of  the  other  grandchildren.  All  were  to  vest  at 
the  same  time.  If,  then,  he  declared  in  express  terms  that 
the  then  living  issue  of  one  child  were  the  only  parties  who 
could  succeed  to  her  share,  and  if  all  the  grandchildren  took 
together,  how  can  it  be  said  that  the  legatees  were  not  ascer- 
tained? 

The  conclusive  answer  is  found,  however,  in  the  limitation 
over  to  the  testator's  surviving  children  upon  the  death  of  a 
child  without  issue  living.  Under  the  authorities,  the  effect 
of  that  limitation  was  to  show  that  the  attainment  by  the 
grandchildren  to  the  age  of  twenty-five  years,  was  not  a  con- 
dition precedent  to  the  vesting  of  their  interests,  but  was 
simply  a  designation  of  the  time  at  which  those  interests  were 
to  be  paid.  This  suspending  of  possession  did  not  affect  the 
integrity  of  the  gift,  and  could  not  defeat  its  vesting :  1  Jar- 
man  on  Wills,  252-8.  In  Bree  v.  Perfect,  1  Coll.  128,  the 
gift  over  was  to  such  of  the  children  of  B.,  the  life  tenant,  as 
should  be  living  at  the  time  of  her  death,  as  they  attained 
twenty-one ;  but  if  B.  should  die  without  leaving  issue,  then 
to  C. ;  and  it  wa«  held  that  a  child  of  B.,  who  died  after  her 
under  twenty-one,  took  a  vested  estiite.  See  also  Ashhurst's 
Est.,  17  W.  N.  638.  In  Smith's  App.,  88  Pa.  492,  where  the 
appointment  by  the  daughter  was  to  a  class  which  might  have 
included  members  born  after  the  death  of  the  donor  of  the 
power,  whose  will  and  that  of  the  donee  were  to  be  read  as 
one  instrument,  there  was  no  such  limitation  over,  and  the 
decision  which  was  rendered  is  inapplicable  here.  That  the 
limitation  over  converts  what,  without  it,  would  have  been  a 
condition  precedent  into  a  condition  subsequent,  see  Edwards 
V.  Hammond,  3  Lev.  132 :  Jarman  on  Wills,  809.  See  also 
the  remarks  of  Jessel,  M.  R.,  in  Fox  v.  Fox,  L.  R.  19  Eq. 
291. 

The  exceptions  are  sustained. 

Concurring  opinion,  Penrose,  J. : 

If  the  case  rested  upon  the  will  alone,  and  if  the  gift  to  the 
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grandchildren  of  the  testator  must  be  understood  as  including 
all  who  shall  attain  the  age  of  twenty-five  years  at  any  time, 
it  would  necessarily  follow  that  the  limitation  would  be  void 
as  transgressive  of  the  rule  against  perpetuities,  notwith- 
standing the  fact  that  no  grandchild  has  been  bom  since  his 
death.  The  validity  of  such  a  gift  is  to  be  tested  by  possibili- 
ties, not  by  actual  results.  Unless  the  limitation  be  such  that 
it  must,  inevitably,  vest  within  a  life  or  lives  in  being  and 
twenty-one  years,  etc.,  after  the  death  of  the  testator,  it  fails  in 
its  inception  and  is  bad  altogether;  and,  if  to  a  class,  as  to 
some  members  of  which  it  might  possibly  not  vest  until  after 
the  prescribed  period,  it  is  void  as  to  all  if  the  shares  cannot 
be  defined  or  separated,  as  they  cannot  be  where  all  who  are 
intended  to  take  must  be  considered  in  estimating  them.  Nor 
would  the  diflSculty  be  overcome  by  the  Hmitation  over  in  the 
event  of  the  death  of  a  child  of  the  testator  without  leaving 
**a  child  or  issue  of  a  deceased  child,"  without  reference  to  the 
age  of  such  child.  When  it  is  doubtful  whether  the  time 
appointed  applies  to  the  vesting  or  merely  to  the  payment,  a 
gift  over  in  the  event  of  the  death  of  the  legatee  before  such 
time  may  imply  a  prior  vesting,  and  so  resolve  the  doubt :  Bree 
V.  Perfect,  1  CoU.  128;  Finch  v.  Lane,  10  Eq.  601 ;  Phipp  v. 
Ackers,  8  CI.  &  F.  691 ;  Ashhurst's  Est.,  17  W.  N.  638 ;  but 
this  effect  cannot  be  given  where  the  attainment  of  the  pre- 
scribed age  forms  part  of  the  original  description  of  the  leg- 
atee :  Smith  on  Executory  Interests,  §  366  ;  Theobald  on  Wills, 
268 ;  Bull  v.  Pritchard,  1  Russ.  218.  That  the  limitation  takes 
effect  by  way  of  remainder  after  a  prior  life  estate  is  immate- 
rial. A  legal  remainder  in  lands,  whether  vested  or  contingent, 
is  not  affected  by  the  doctrine  of  perpetuities ;  but  this  prin- 
ciple does  not  apply  to  personalty,  as  to  which  all  bequests  of 
future  interests,  whether  with  or  without  the  intervention  of 
a  particular  estate,  are  regarded,  not  as  remainders,  but  as 
executory  bequeste:  Gray  on  Perp.,  §§  325,  326,  90,  117,  821. 
But  can  it  be  said  to  be  certain  that  the  limitation  includes 
all  grandchildren  without  reference  to  the  time  when  they 
attain  the  age  of  twenty-five  years  ?  The  will  directs  that  the 
trustee  shall  "so  distribute  and  pay  the  whole  income  of  the 
residuary  estate  as  that  each  child  shall  receive  an  equal  one 
fourth  part  in  equal  half  yearly  payments  during  his  or  her 
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respective  natural  life ;  and  upon  the  decease  of  either  one  of 
such  children,  and  successively  of  each  of  them,  then  as  respects 
the  corpus  or  principal  of  such  residuary  estate  to  and  for  the 
only  proper  use  of  his  or  her  child,  or  all  of  his  or  her  children, 
if  more  thau  one,  who  shall  have  attained,  or  shall  attain  the 
age  of  twenty-five  years,  and  the  issue  of  any  such  who  shall 
have  died  or  shall  die  under  that  age  leaving  issue,"  per  stir- 
pes; ^^but  if  either  of  said  children  shall  die  without  leaving 
a  child  or  issue  of  a  child  him  or  her  sui-viving,  £hen  the  share 
of  residuary  estate  above  limited  to  the  use  of  his  or  her  child 

or  children shall  be  held  for  the  use  and  benefit  of  the 

other  children  and  their  respective  issue  upon  and  subject  to 
the  trusts  and  limitations  before  expressed  and  contained." 

Thus  it  will  be  seen  that,  except  in  the  event  of  the  taking 
effect  of  the  limitation  over  by  reason  of  a  death  without 
leaving  a  child  or  issue,  the  estate  is  not  to  be  "held  "  by  the 
trustee  after  the  death  of  a  child  of  the  testator,  so  far  as  con- 
cerns the  share  of  such  child,  and  the  share  of  the  corpus  so 
held  previously  is  to  be  "  then  "  distributed  among  such  of  the 
children  of  that  child  who  "shall  have  attained  or  shall  attain 
the  age  of  twenty-five  years."  This  expression  is  ambiguous. 
It  may  refer  to  the  death  of  the  testator  and  mean  that  the 
estate  is  to  go  to  such  grandchildren  as  at  that  time  have 
attained  or  who  shall  attain,  prior  to  the  death  of  their  parent 
(the  time  fixed  for  distribution),  the  prescribed  age  ;  or  it  may 
refer  to  the  time  of  distribution,  and  intend  only  the  grand- 
children who  have  then  or  who  shall  thereafter  attain  such  age. 
In  the  latter  case,  the  gift  will  fail  for  remoteness  and  a  par- 
tial intestacy  will  result.  The  former  is  therefore,  under  well- 
settled  principles,  to  be  adopted  as  the  true  meaning.  "  It  is 
a  general  rule,"  says  Sir  Edward  Coke,  "  whensoever  the  words 
of  a  deed  or  of  the  parties  without  a  deed  may  have  a  double 
intendment,  and  one  standeth  with  law  and  right,  and  the  other 
is  wrongful  and  against  law,  the  intendment  that  standeth  with 
law  is  to  be  taken : "  Co.  Litt.  42  b.  Where  the  instrument, 
taken  as  a  whole,  is  amlnguously  expressed,  or  if  it  contain  con- 
flicting and  contradictory  clauses,  the  construction  which  will 
make  it  valid  will  be  preferred  to  that  which  will  defeat  it  or 
lead  to  an  intestacy :  Williams  on  Ex.,  1340 ;  Ashhurst's  Estate, 
supra.    Or,  as  it  is  expressed  by  Prof.  Gray,  "  The  fact  that  a 
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provision  would  be  too  remote  if  construed  in  a  certain  way  i« 
a  reason  for  supposing  that  it  was  not  intended  to  be  construed 
in  that  way,  which  although  it  cannot  avail  against  a  clear 
form  of  words  may  well  be  held  to  govern  when  the  expres- 
sion is  ambiguous : "  Gray  on  Perpetuities,  §  633. 

Adopting  the  construction  which  saves  the  operation  of  the 
will  (a  construction  aided  by  the  fact  that  the  word  "  there- 
after," which  would  have  been  used  if  the  time  of  distribution 
was  referred  to  as  the  date  after  which  the  grandchildren 
"  shall  attain  '*  the  age  of  twenty-five  years),  the  effect  is  to  limit 
the  estate  to  such  of  the  grandchildren  as  at  the  death  of  their 
parent  may  be  twenty-five  years  of  age,  to  the  exclusion  of 
those  who  are  not ;  with  an  alternative  limitation  (by  implica- 
tion from  the  limitation  over)  to  grandchildren,  generally,  if 
none  should  have  then  attained  the  requisite  age :  See  Theo- 
bald on  Wills,  297,  citing  Longhead  v.  Phelps,  2  W.  Bl.  704 ; 
Crompe  v.  Barrow,  4  Ves.  681 ;  Doe  v.  Challis,  7  H.  L.  531. 

But  whatever  may  be  said  with  regard  to  the  will,  the  limita- 
tion to  the  grandchildren,  all  of  whom  were  born  in  the  lifetime 
of  the  testator,  and  are  now  more  than  twenty-five  years  old, 
is  clearly  sustainable  under  the  codicil.  It  is  true,  in  contem- 
plation of  law,  other  grandchildren  may  be  born  hereafter ; 
the  fact  that  a  woman  is  past  the  age  of  child-bearing  not 
being  considered  in  determining  whether  a  gift  is  void  for 
remoteness  or  not :  Jee  v.  Audley,  1  Cox  324 ;  Sayer's  Trust, 
6  Eq.  319 ;  but  in  applying  the  rule,  the  state  of  things  exist- 
ing at  the  death  of  the  testator  and  not  at  the  date  of  the  will 
is  to  be  looked  at :  Vanderplank  v.  King,  3  Hare  17 ;  Cattlin  v. 
Brown,  11  Hare  382 ;  Peard  v.  Kekewich,  15  Beav.  173 ;  and 
the  gift  to  grandchildren  living  at  his  death  will  not  fail  unless 
so  blended  with  gifts  to  others  not  then  bom  as  to  be  incapable 
of  ascertainment  and  severance.  The  codicil,  changing  the 
will  in  this  respect,  provides  that  the  grandchildren  shall  take 
per  capita ;  and  as  they  successively  attain  the  age  at  which 
they  become  entitled  to  possession,  their  shares  are  to  be 
determined,  not  by  the  number  who  may  ultimately  become  so 
entitled,  but  l^  the  number  of  grandchildren,  etc.,  then  living, 
without  respect  to  age.  The  interests  being  thus  severable, 
the  validity  of  the  gift  to  those  born  in  the  lifetime  of  the 
testator  is  not  affected  by  its  invalidity  as  to  others  bom  there- 
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after:  Griffith  v.  PownaU,  13  Sim.  393 ;  Cattlin  v.  Brown,  11 
Hare  372 ;  Wilson  v.  Wilson,  4  Jur.,  N.  S.,  1076 ;  Storrs  v. 
Benbow,  2  My.  &  K.  46,  etc.,  etc.  It  is  immaterial  that  the 
will  does  not  define  the  amount  in  dollars,  or  say  that  the 
shares  shall  be  a  certain  fixed  proportion,  as  one  tenth,  one 
twentieth,  etc.,  if  a  method,  by  which  it  is  to  be  ascertained  is 
pointed  out  and  can  be  resorted  to  within  the  requisite  limit. 
Id  certum  est  quod  certum  reddi  potest.  "  Though  the  amount 
of  each  legacy  is  dependent  upon  the  number  of  legatees,  yet 
if  the  number  must  be  determined  within  the  required  limits, 
the  gift  is  separable:*'  Gray  on  Perpetuities,  §  389.  The 
principle,  of  course,  is  the  same  where,  as  here,  the  amount  is 
dependent  not  upon  the  number  of  legatees,  but  upon  the 
number  of  individuals  in  being  at  a  certain  date  within  the 
limits.  "  The  cases  as  well  as  the  reason  of  the  thing  show 
that  where,  on  a  gift  to  a  class,  the  number  of  the  shares  is 
definitely  fixed  within  the  time  required  by  the  rule  against 
perpetuities,  the  question  of  remoteness  is  to  be  considered 
with  reference  to  each  share  separately : "  Gray  on  Perpetui- 
ties, §  391.  See  also  Theobald  on  Wills,  298 ;  Williams  on 
Ex.,  1351. 

Under  this  view  of  the  case,  as  the  gift  to  gfrandchildren  is 
clearly  good  so  far  as  concerns  those  now  in  being,  it  is 
unnecessary  to  consider  whether  the  codicQ,  which  declares 
that  the  residuary  estate  shall  be  held  for  "  all "  the  grand- 
children, per  capita,  and  provides  the  method  for  ascertaining 
the  share  of  each  as  he  or  she  becomes  entitled  to  "receive" 
it,  does  not,  under  the  rule  of  construction  already  referred  to, 
and  in  view  of  the  limitation  over  contained  in  the  will,  indi- 
cate the  intention  of  the  testator  to  vest  the  interests  and 
simply  defer  the  time  of  payment.  If  vested,  the  attempted 
withholding  of  the  beneficial  enjoyment  after  the  legatees  have 
attained  the  age  of  twenty-one  years,  is  without  recognized 
legal  purpose,  and  void  for  repugnancy,  and  the  right  of 
possession  will  be  accelerated  accordingly :  1  Jarman  on  Wills, 
252 ;  Gray  on  Perpetuities,  §  205. 

As  there  is  a  valid  limitation  to  the  grandchildren,  taking 
effect  at  the  death  of  the  tenants  for  life,  respectively,  the 
trust  for  its  preservation  must  be  sustained,  and  the  adjudica- 
tion in  this  respect  modified. 
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On  July  5,  1887,  a  formal  decree  was  entered  vacating  the 
distribution  awarded  upon  the  adjudication,  directing  the 
delivery  to  the  Provident  L.  &  T.  Co.,  succeeding  trustee,  of 
the  assets  and  securities  embraced  in  the  account  and  aggre- 
gating $48,453,  to  be  held  and  applied  for  the  use  and  benefit 
of  parties  beneficially  interested  therein  under  the  provisions 
of  said  will ;  decreeing  that  the  accountant  pay  over  to  said 
company  the  further  sum  of  $114,944.66  to  be  held  and  applied, 
etc.,  and  that  no  share  or  portion  of  the  funds,  assets,  or 
securities  of  said  estate,  or  the  income  thereof  should  be  paid 
to  the  said  Passmore  Williamson,  by  his  successor  in  the  trust, 
until  after  he  should  have  complied  with  all  the  orders  upon 
him  in  the  decree  contained. 

Thereupon  Mrs.  Mary  W.  Coggins  took  this  appeal,  specify- 
ing in  substance  that  the  court  erred  in  not  confirming  the 
adjudication  of  the  auditing  judge,  and  in  holding  that  the 
trusts  declared  by  the  will  of  the  testator  respecting  the  capital 
of  his  residuary  estate  were  valid  and  subsisting. 

Mr.  J.  Howard  Gendell  and  Mr.  John  &.  Johnson^  for  the 
appellant: 

1,  The  appellant's  husband  being  dead,  there  is  now  nothing 
to  sustain  the  trusts  but  the  preservation  of  the  remainder 
interests,  and  if  these  are  void  the  trust  falls.  True,  there  are 
active  duties  for  the  trustee,  but  they  are  merely  ancillary  to 
the  trusts :  Yamall's  App.,  70  Pa.  335 ;  Ogden's  App.,  70  Pa. 
501 ;  Megargee  v.  Naglee,  64  Pa.  216 ;  Williams's  App.,  83  Pa. 
377.  If  the  remainders  are  void,  the  life  interests  which  tes- 
tator's chQdren  have  under  the  will  and  the  absolute  interest 
as  his  next  of  kin  coalesce,  and  they  are  entitled  to  a  convey- 
ance :  Ring  v.  Hardwicke,  2  Beav.  352. 

2.  The  rule  is  well  settled  that  a  future  interest  must  vest 
within  a  life  or  lives  in  being  and  twenty-one  years.  It  is  not 
sufficient  that  it  may  vest,  or  even  that  in  the  actual  event  the 
facts  fall  greatly  with  the  limit.  It  must  be  apparent  from 
the  very  outset  that  it  must  inevitably  vest  within  the  time, 
and  if  by  possibility  it  may  not  vest  within  the  limit,  it  is  void 
from  the  beginning,  and  that,  not  as  to  the  excess,  but  alto- 
gether: Williams  on  Real  P.,  305;  Perry  on  Trusts,  §  381; 
Lewis  on  Perp.,  456 ;  Leake  v.  Robinson,  2  Mer.  363 ;  Porter 
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V.  Fox,  6  Sim.  485 ;  Blagrove  v.  Hancock,  16  Sim.  871 ;  Dodd 
V.  Wake,  8  Sim.  615 ;  Newman  v.  Newman,  10  Sim.  51 ;  Vaw- 
dry  V.  Geddes,  1  Russ.  &  M.  208;  Smith's  App.,  88  Pa.  492; 
Davenport  v.  Harris,  8  Gr.  164.  Bull  v.  Pritchard,  1  Russ.  218, 
and  5  Hare  567,  is  our  exact  case. 

8.  It  is  sufficient  to  cite  the  following  as  cases  in  which 
there  were  gifts  to  grandchildren  reaching  an  age  above  twenty- 
one  years,  and  in  which  there  was  either  a  gift  for  maintenance 
or  a  gift  to  the  issue  of  those  dying  under  the  prescribed  age, 
or  a  gift  over  in  case  of  death,  and  yet  the  gift  was  held  void 
for  remoteness;  many  of  them  are  very  close  indeed  to  the 
present  case :  Cromek  v.  Lumb,  8  Younge  &  Coll.  565 ;  New- 
man V.  Newman,  10  Sim.  51 ;  Comfort  v.  Austen,  12  Sim.  218  ; 
Boughton  V.  Boughton,  1  H.  L.  406 ;  Boreham  v.  Bignall,  2 
Beav.  352 ;  Ring  v.  Hardwicke,  2  Beav.  852 ;  Griffith  v.  Blunt, 
4  Beav.  248 ;  Southern  v.  Wollaston,  16  Beav.  166 ;  Chance  v. 
Chance,  16  Beav.  572;  Merlin  v.  Blagrave,  25  Beav.  125; 
Thomas  v.  Wilberforce,  81  Beav.  299 ;  Pickford  v.  Brown,  2 
Kay  &  J.  426 ;  Hall  v.  HaU,  128  Mass.  120. 

I.  In  the  present  case,  the  gift  is  to  all  the  grandchildren, 
whether  born  during  the  lifetime  of  the  testator  or  at  any 
time  afterwards,  even  at  the  very  end  of  their  parent's  life ; 
and  to  them  as  one  class.  The  court  below  has  so  held  in  sev- 
eral cases:  John's  Est.,  2  W.  N.  632;  Bonafifon's  Est,  14  W. 
N.  501 ;  Wilson  v.  Corbin,  1  Pars.  347.  This  court  also  has  so 
held:  Minnig  v.  Batdorfif,  5  Pa.  503;  Haskins  v.  Tate,  25  Pa. 
249;  Hawkins  on  Wills,  *71— 2;  Porter  v.  Fox,  6  Sim.  485; 
Leake  v.  Robinson,  2  Mer.  363 ;  Vawdry  v.  Geddes,  1  Russ. 
&  M.  203 ;  Blagrove  v.  Hancock,  16  Sim.  371 ;  Sayer's  Trusts, 
L.  R.  6  Eq.  319 ;  HaU  v.  Hall,  123  Mass.  121 ;  Fosdick  v.  Fos- 
dick,  88  Mass.  21,  44.  If  stress  be  laid  on  the  fact  that  each 
share  is  to  be  ascertained  when  its  owner  reaches  the  pre- 
scribed age,  without  regard  to  the  others,  the  same  may  be  said 
of  many  of  the  cases.  In  addition  to  those  mentioned,  we  cite : 
Merlin  v.  Blagrave,  25  Beav.  125 ;  Griffith  v.  Blunt,  4  Beav. 
248. 

II.  The  gift  is  contingent,  or  executory,  and  does  not  vest 
in  interest  until  the  grandchildren  respectively  attain  the  age 
of  twenty-five  years.  The  age  does  not  relate  merely  to  the 
time  of  payment. 
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1.  Whenever  possible,  the  courts  hold  that  such  words  as,  if, 
at,  when,  etc.,  relate  to  the  time  of  payment,  so  that  the  estate 
may  be  held  to  have  vested ;  but  this  is  never  the  case  unless 
there  is  some  gift,  express,  or  implied  from  some  other  provi- 
sion, as  the  payment  of  interest,  maintenance,  a  gift  over, 
etc. :  Ashhurst  Est.,  17  W.  N.  538.  But  unless  there  be  such 
express  or  implied  provision,  there  is  no  vesting  until  the  time 
of  payment,  and  the  pei-son  to  receive  must  be  ascertained  as 
of  that  time :  Hawkins  on  Wills,  226 ;  Moore  v.  Smith,  9  W. 
403. 

2.  The  gift  is  to  those  "who  shall  have  attained  or  shall 
attain  the  age,"  etc.    "When  the  attainment  of  the  given  age 

is  made  part  of  the  description  of  the  devisees until 

they  have  attained  that  age  no  one  completely  answers  the 
description  which  the  testator  has  given  of  those  who  are  to  be 
devisees  under  his  will,  and  therefore  no  person  in  whom  the 
estate  can  vest :  Hawkins  on  Wills,  241-2 ;  Smith  on  Execu- 
tory Interests,  §  281,  p.  136 ;  Newman  v.  Newman,  10  Sim. 
61 ;  Duffield  v.  Duffield,  1  Dow  &  C.  268 ;  Testing  v.  Allen, 
1  M.  &  W.  279 ;  McBiide  v.  Smyth,  54  Pa.  245 ;  Mergentha- 
ler's  App.,  15  W.  N.  441. 

3.  The  gift  over,  on  the  death  of  a  child  without  issue,  does 
not  affect  the  contingent  nature  of  the  estates.  This  provision 
in  the  will  is  entirely  superseded  by  the  directions  in  the 
codicil  respecting  the  distribution  per  capita;  but,  without 
pressing  this,  such  gift  over  is  only  useful  in  deciding  in  a 
doubtful  case ;  it  has  no  effect  when  the  nature  of  the  estate  is 
clear :  Smith  on  Executory  Interests,  §  366,  rule  VI. ;  Leake 
V.  Robinson,  2  Mer.  362;  Bull  v.  Pritchard,  1  Ru^.  213,  and 
5  Hare  567 ;  Judd  v.  Judd,  3  Sim.  525 ;  Hunter  v.  Judd,  4  Sim. 
555 ;  Ring  v.  Hardwicke,  2  Beav.  352 ;  Pickford  v.  Brown,  2 
Kay  &  J.  426 ;  Cromek  v.  Lumb,  3  Younge  &  Coll.  565 ;  Vaw- 
dry  V.  Geddes,  1  Russ.  &  M.  203.  The  doctrine  of  these  cases 
has  been  fully  accepted  in  Pennsylvania :  Davenport  v.  Harris, 
3  Gr.  164;  Seibert's  App.,  13  Pa.  501. 

Mr.  Edwin  S.  Dixon  and  Mr.  J.  B.  Townsend^  for  the 
appellees : 

1.  The  wholesome  rule  which  prevails  both  at  law  and  in 
equity,  that  remainders  shall  be  held  to  be  vested,  rather  than 
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contingent,  whenever  it  be  possible  so  to  construe  them,  ought 
to  be  applied  in  this  case,  where  all  the  designated  beneficiaries 
are  in  being  and  have  fulfilled  the  conditions  of  the  will.     As 
illustrations  of  the  application  of  this  rule,  see  Buzby's  Est., 
61  Pa.  Ill ;   Fulton  v.  Fulton,  2  Gr.  28.     And  the  question, 
whether  vested  or  not,  is  always  to  be  determined  by  a  fair 
and  reasonable  construction  of  the  whole  will,  and  not  from 
any  particular  expressions :  Lightner's  App.,  11  W.  N.  183 
Schott's  Est,  78  Pa.  40 ;  McArthur  v.  Scott,  113  U.  S.  340 
Learning  v.  Shamtt,  2  Hare  14 ;  Bayley  v.  Bishop,  9  Ves.  6 
2  Redf .  on  Wills,  §  37 ;  Gray  on  Perp.,  §§  278,  641 ;  Randall 
on  Perp.,  85 ;  McClure's  App.,  72  Pa.  414 ;  Kelso  v.  Dickey, 
7  W.  &  S.  279;   Unistead's  App.,  60  Pa.  365;   Piovencheies 
App.,  67  Pa.  463 ;  Peterson's  App.,  88  Pa.  397 ;  McCaU's  App., 
86  Pa.  254. 

2.  Taking  the  provisions  of  the  will  by  themselves,  without 
the  modifications  effected  by  the  codicil,  it  seems  very  clear 
that  the  grandchildren  were  to  succeed  immediately,  and  not 
at  any  subsequent  period,  to  beneficial  interests  in  the  shares 
of  deceased  parents  who  were  children.  The  words  used  show 
that  the  testator  anticipated  that  some  of  his  grandchildren 
would  be  over  twenty-five,  when  the  life  estates  terminated, 
and  to  them,  if  that  old,  his  gift  in  remainder  is  as  direct  and 
positive  as  language  can  make  it.  Not  one  of  the  life  estates 
has  tenninated,  and  all  the  remaindermen  are  over  the  required 
age.  There  is  no  expression  to  indicate  that  upon  the  death  of 
any  one  of  his  children,  the  grandchildren  should  not  have  the 
present  use  of  the  income.  When  a  legacy  is  given  to  a  grand- 
child, or  one  towards  whom  the  testator  stood  in  loco  parentis, 
though  payable  at  a  future  day,  it  will  bear  interest  from  one 
year  after  the  death,  by  way  of  maintenance :  Bowman's  App., 
34  Pa.  19;  Cooper  v.  Scott,  62  Pa.  139;  Redf.  on  Wills,  568. 

3.  The  primary  intent  of  the  codicil  was  to  change  the  suc- 
cession of  the  grandchildren  from  the  per  stirpes  system  to  the 
per  capita  system ;  to  make  the  grandchildren  direct  donees  of 
the  testator;  and,  together  with  the  change  of  distribution, 
there  is  a  clear  intention  to  define  the  rights  of  the  grandchil- 
dren and  to  ascertain  their  separate  and  respective  shares  of 
capital  immediately  upon  the  death  of  each  of  the  children  suc- 
cessively.   Where  a  bequest  is  to  each  of  the  members  of  a 
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class,  or  the  language  used  indicates  that  the  bequest  was 
designed  for  the  individual  members  of  a  class,  it  will  be  held 
to  create  a  present  vested  interest,  which  will  not  be  affected 
by  any  members  of  the  class  being  disqualified  by  remoteness  : 
Eckles  V.  Birkett,  4  DeG.  &  S.  105 ;  Bree  v.  Perfect,  1  Coll. 
128;  Hagger  v.  Payne,  23  Beav.  474;  Griffith  v.  Pownall,  13 
Sim.  393. 

4.  A  vested  ii&terest,  legal  or  equitable,  is  not  subject  to  the 
rule  against  perpetuities,  for  ex  vi  termini,  it  is  not  subject  to 
the  condition  precedent :  Gray  on  Perp.,  §§  205,  232.  And  if 
the  vesting  of  the  limitations  be  confined  to  the  prescribed 
limits,  it  is  not  invalid  by  the  circumstance  that  its  taking 
effect  in  possession  is  postponed  beyond  the  boundary  of 
perpetuity :  Lewis  on  Perp.,  §  511 ;  1  Jarman  on  WiUs,  262, 
253;  Kiven  v.  Williams,  5  Sim.  171;  Parner  v.  Frances,  2 
Bing.  161 ;  Lantz  v.  Trusler,  37  Pa.  482 ;  Laguerenne's  Est., 
12  W.  N.  110 ;  Manderson  v.  Lukens,  23  Pa.  31.  The  law  in 
tMs  state  seems  to  be  well  settled  that  the  use  of  the  words, 
when,  upon,  in  a  gift  to  a  person,  preceded  by  the  limitation  of 
the  estate  for  life,  does  not  import  a  contingency,  but  the 
remainder  vests  from  the  death  of  the  testator :  Crawford  v. 
Ford,  7  W.  N.  532.  The  limitation  over  to  the  issue  of  such 
grandchildren  as  may  die  in  the  lifetime  of  their  parents,  or 
before  attaining  twenty-five,  is  a  powerful  argument  in  favor 
of  treating  the  legacies  to  the  grandchildren  as  vested :  New- 
port V.  Cook,  2  Ash.  341 ;  Fox  v.  Fox,  L.  R.  19  Eq.  286 ;  Ash- 
hurst's  Est.,  17  W.  N.  540. 

Opiniok,  Mr.  Chief  Justice  Paxson  : 

This  contention  is  about  the  proper  construction  of  the  will 
of  the  late  Thomas  Williamson.  The  testator  bequeathed  his 
estate  in  trust  for  the  benefit  of  his  wife  and  children.  The 
provisions  for  the  wife  are  not  involved  in  this  case.  To  each 
of  his  children  he  gave  an  estate  for  life.  The  clause  of  his 
will  which  affects  this  controversy  is  as  follows : 

"  And  upon  and  after  the  decease  of  my  wife,  to  continue 
the  management  as  aforesaid,  for  the  benefit  of  my  said  four 
children,  and  so  distribute  and  pay  the  whole  net  income  of 
my  residuary  estate  as  that  each  of  them  shall  receive  an  equal 
fourth  part  thereof  in  half  yearly  payments  from  time  to  time 
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during  his  and  her  respective  natural  life ;  and  upon  the 
decease  of  either  of  my  said  children,  and  successively  of  each 
of  them,  then  as  respects  one  equal  fourth  part  of  the  corpus 
or  principal  of  my  residuary  estate,  to  and  for  the  only  proper 
use  of  his  or  her  child,  or  all  of  his  or  her  children,  if  more 
than  one,  who  shall  have  attained,  or  shall  attain,  the  age  of 
twenty-five  years,  and  the  issue  of  any  such  who  shall  have 
died,  or  shall  die,  under  that  age  leaving  issue,  in  equal  shares ; 
so,  however,  that  the  issue  of  any  such  deceased  child,  if  more 
than  one  person,  shall  take  equally  among  them  such  share 
only  as  their  parent  would  have  taken,  if  living ;  but  if  either 
of  my  said  children  shall  die  without  leaving  a  child,  or  issue 
of  a  child,  him  or  her  surviving,  then  as  respects  the  share  of 
any  residuary  estate  above  limited  to  the  use  of  his  or  her 
child  or  children,  I  will  and  direct  shall  be  held  for  the  equal 
use  and  benefit  of  my  other  children,  and  their  respective  issue, 
and  upon  and  subject  to  the  trusts  and  limitations  hereinbefore 
expressed  and  contained." 

By  a  codicil  the  testator  directed  distribution  among  grand- 
children per  capita  instead  of  per  stirpes,  and  that  as  to  the 
children  of  his  daughter  Anna  W.  Stackhouse,  no  portion  of 
the  principal  coming  to  them  should  be  paid  during  the  life- 
time of  their  father,  Amos  Stackhouse. 

The  testator  left  surviving  four  children  all  of  whom  are  yet 
living,  and  eleven  grandchildren,  ten  of  whom  are  yet  living, 
and  mostly  over  twenty-five  years  of  age.  One  grandchild  is 
deceased  without  issue.  No  grandchildren  have  been  born 
since  the  testator^s  death. 

The  contention  of  the  appellant  is  that  the  will  and  codicil 
are  to  be  construed  as  giving  an  interest  to  all  grandchildren, 
whether  bom  during  the  life  of  the  testator  or  at  any  time 
afterwards ;  that  the  remainder  after  the  life  estate  does  not 
vest  until  the  grandchildren  are  twenty-five  years  of  age  re- 
spectively, and  as  they  or  some  of  them,  may  not  attain  that 
age  until  more  than  twenty-one  years  after  their  parent's 
death,  the  gift  is  within  the  rule  against  perpetuities  and  there- 
fore void ;  that  the  testator  died  intestate  as  to  the  remainder 
after  the  life  interests ;  the  children  take  it  as  next  of  kin  to 
the  testator  and  their  life  interests  and  the  remainders  coalesce. 

The  auditing  judge  sustained  the  view  of  the  appellant  and 
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directed  distribution  of  the  corpus  of  the  estate  to  the  four 
children  of  the  testator.  Upon  exceptions  to  his  adjudication 
the  Orphans'  Court  reversed  the  auditing  judge,  and  sustained 
the  trusts  in  the  will.  An  opinion  was  delivered  by  each  of 
the  learned  judges  who  differed  from  the  auditing  judge,  in 
which,  while  they  agree  as  to  the  result,  they  are  not  altogether 
in  harmony  in  the  mode  of  reaching  it.  It  is  a  satisfaction  to 
know  that  with  the  opinions  of  the  learned  judges  of  the  Or- 
phans' Court,  and  the  oral  and  printed  arguments  of  the 
learned  counsel  respectively,  we  have  before  us  about  all  that 
can  be  profitably  said  on  either  side. 

Where  there  is  any  serious  doubt  whether  a  legacy  is  vested 
or  contingent,  such  doubt  should  be  resolved  in  favor  of  vest- 
ing. In  Chess's  App.,  87  Pa.  862,  it  was  said  by  Shabswood, 
J.,  in  delivering  the  opinion  of  the  court :  "  The  inclination  of 
the  courts  is  always  in  favor  of  the  vesting  of  legacies  because, 
in  ninety-nine  cases  out  of  a  hundred,  it  is  the  intention  of  the 
testator  that  his  bounty  should  be  transmitted  to  the  children 
or  family  of  the  beneficiary,  otherwise,  indeed,  full  effect  is 
not  given  to  it."  And  the  question,  whether  vested  or  not,  is 
always  tt)  be  determined  by  a  fair  and  reasonable  construction 
of  the  whole  will,  and  not  from  any  particular  expressions 
Schott's  Est.,  78  Pa.  40;  M' Arthur  v.  Scott,  113  U.  S.  340 
Leaming  v.  Sharatt,  2  Hare  14 ;  Bayley  v.  Bishop,  6  Ves.  9 
Redfield  on  Wills,  §  37 ;  Gray  on  Perpetuities,  §§  278,  641 
Randall  on  Perpetuities,  85.  On  the  other  hand,  we  have  a 
rule  of  property,  founded  upon  the  highest  considerations  of 
public  policy,  and  too  firmly  imbedded  in  our  system  of  juris- 
prudence to  be  disturbed  save  by  an  act  of  assembly,  which 
requires  that  all  future  estates  limited  upon  a  life  estate, 
which  are  not  sure  to  take  effect  within  twenty-one  years  and 
the  usual  fraction,  after  the  determination  of  the  life  estate, 
are  void  in  their  creation :  Davenport  v.  Harris,  3  Gr.  164. 
Where  the  language  of  a  will  leaves  us  in  doubt  whether  this 
rule  has  been  transgressed,  we  may  well  resolve  the  doubt  in 
favor  of  vesting,  especially  when,  upon  a  careful  examination 
of  the  whole  will,  we  may  reasonably  infer  such  to  have  been 
the  intent  of  the  testator.  But  where  the  language  employed 
is  not  ambiguous  and  is  clearly  transgressive  of  the  rule,  it  is 
useless  to  grope  after  a  supposed  intent  of  the  testator.    The 
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rule  itself  must  be  sustained  in  all  its  integrity  or  abandoned. 
We  prefer  the  former  course. 

The  gift  of  the  remainder  is  to  the  grandchildren  as  a  class. 
The  vital  question  is  when  did  it  vest?  It  was  said  by  Lord 
Mansfield  in  Baldwin  v.  Karver,  Cowp.  309,  that  "  the  point 
to  be  determined  in  gifts  of  this  character,  however  general  in 
their  terms,  is,  when  does  the  legacy  vest?*'  In  some  in- 
stances it  may  be  upon  the  death  of  the  testator,  in  others 
upon  the  death  of  the  first  taker,  and  in  yet  other  instances  it 
may  be  upon  the  happening  of  a  contingency.  In  either  event 
it  is  the  time  of  vesting  which  determines  who  shall  take.  In 
a  note  to  Andrews  v.  Pattington,  8  Br.  C.  C.  404,  Mr.  Eden 
arranges  the  cases  in  three  classes  as  follows : 

1.  Where  there  is  simply  a  general  devise  to  children  or 
other  persons  as  a  class,  in  which  it  comprehends  all  persons 
answering  that  description  at  the  testator's  death. 

2.  Where  there  is  a  previous  life  estate,  in  which  case  all 
the  persons  answering  the  description  at  the  extinction  of  that 
life  are  included. 

8.  Where  the  bequest  is  to  children  generally,  payable  at  a 
certain  period,  as  at  twenty-one  or  marriage,  in  which  case  all 
children  are  let  in  who  come  into  esse  before  the  firet  child 
attains  the  period  appointed. 

It  is  a  conceded  principle  that  the  future  interest  must  vest 
within  a  life  or  lives  in  being  and  twenty-one  years.  It  is  not 
suflBcient  that  it  may  vest.  It  must  vest  within  that  time  or 
the  gift  is  void,  void  in  its  creation.  Its  validity  is  to  be 
tested  by  possible  and  not  by  actual  events.  And  if  the  gift 
is  to  a  class,  and  it  is  yoid  as  to  any  of  the  class,  it  is  void  as 
to  all.  Authority  is  scarcely  needed  for  so  familiar  a  proposi- 
tion. It  is  sufficient  to  refer  to  Leake  v.  Robinson,  2  Mer. 
863 ;  Porter  v.  Fox,  6  Sim.  485 ;  Blagrove  v.  Hancock,  16 
Sim.  871 ;  Dodd  v.  Wake,  8  Sim.  615 ;  Newman  v.  Newman, 
10  Sim.  61 ;  Vawdry  v.  Geddes,  1  Russ.  &  M.  208 ;  Williams 
on  Real  Property,  805 ;  Perry  on  Trusts,  §  881 ;  Lewis  on 
Perpetuities,  456 ;  Hillyard  v.  Miller,  10  Pa.  884 ;  Smith's 
App.,  88  Pa.  492.  The  last  case  is  cited  upon  this  point 
alone.  Subsequent  reflection  has  left  some  doubt  in  my  mind 
as  to  the  soundness  of  the  ruling  in  that  case  upon  the  main 
question  involved,  and  as  I  wrote  the  opinion  I  may  be  allow- 
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ed  to  criticise  it.  Of  the  principles  above  referred  to  there 
can  be  no  manner  of  doubt. 

We  regard  it  as  equally  clear  that  the  time  when  the  gift 
must  vest  is  the  death  of  the  life-tenants  respectively.  There 
is  not  a  word  in  the  will  from  which  any  legal  inference  can  be 
drawn  that  the  remainder  was  to  vest  in  the  grandchildren  at 
the  death  of  the  testator.  The  language  is:  "And  upon  the 
decease  of  either  one  of  my  said  children,  and  successively  of 
each  of  them,  then  as  respects  one  equal  fourth  part  of  the  cor- 
pus or  principal  of  my  residuary  estate,  to  and  for  the  only 
proper  use  of  his  or  her  child,  or  of  all  of  his  or  her  children," 
etc.  The  word  "then"  in  this  connection  is  evidently  not 
used  as  an  adverb  of  time;  it  merely  means  "in  that  case." 
But  if  we  treat  it  as  an  adverb  of  time,  it  evidently  refers  to 
the  death  of  the  life-tenant.  That  is  the  period  the  testator  Ls 
speaking  of,  and  the  gift  is  to  all  the  grandchildren,  wliether 
bom  during  the  lifetime  of  the  testator  or  at  any  time  after- 
wards. A  child  born  the  day  before  the  death  of  the  life-ten- 
ant would  come  within  the  description.  Moreover,  we  are  in 
no  doubt  that  such  was  the  intent  of  the  testator.  Why 
should  he  cut  off  all  grandchildren  bom  after  his  death? 
They  would  have  been  as  near  to  him  in  blood  as  those  born 
during  his  life,  and  we  cannot  assume  without  reason,  and  in 
the  face  of  the  clear  language  of  his  will,  that  he  intended  to 
deprive  after-bom  grandchildren  of  all  share  of  his  estate. 
Moreover,  the  gift  to  the  grandchildren  was  to  them  as  a  class. 

We  need  not  go  out  of  our  own  state  for  authority  for  the 
proposition  that  the  gift  is  to  all  grandchildren  living  at  the 
death  of  the  life-tenant.  In  Minnig  v.  Batdorff,  5  Pa.  503,  it 
was  held :  "  When  there  is  an  intermediate  gift  to  children, 
those  only  living  at  the  testator's  death  will  take ;  but  it  is  now 
settled  that  where  a  particular  estate  or  interest  is  carved  out, 
with  a  gift  over  to  the  children  of  the  person  taking  that  inter- 
est, or  of  any  other  person,  the  limitation  will  embrace  not 
only  the  objects  living  at  the  death  of  the  testator,  but  all  who 
shall  subsequently  come  into  existence  before  the  period  of 
distribution."  In  Haskins  v.  Tate,  25  Pa.  249,  it  was  held  that 
a  gift  to  "my  son  Robert's  children,  he  and  them  enjoying  the 
benefits  of  it  whilst  he  lives,"  gave  a  life  estate  to  Robert, 
remainder  to  his  children,  and  that  children  bom  after  the 
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death  of  the  testator  were  entitled  to  share  in  the  estate.  This 
is  in  accordance  with  the  rule  laid  down  by  the  best  text 
writers,  and  with  many  of  the  English  and  American  cases. 
In  the  leading  case  of  Leake  v.  Robinson,  supra,  it  was  said : 
"Whenever  a  testator  gives  to  a  parent  for  life,  remainder  to 
his  children,  he  does  mean  to  include  all  the  children  such 
parent  may  at  any  time  have."  The  doctrine  was  finally 
established  in  the  House  of  Lords  in  Boughton  v.  Boughton,  1 
H.  of  L.  406.  See  also  HaU  v.  Hall,  128  Mass.  120;  Fosdick 
V.  Fosdick,  88  Mass.  21. 

Assuming  that  the  gift  is  to  all  the  grandchildren,  whenever 
born,  we  reach  the  vital  question  in  the  case,  when  does  it  vest? 
If  it  vests  at  the  death  of  the  tenant  for  life,  or  within  twenty- 
one  years  thereafter,  it  is  outside  of  the  rule  against  perpetu- 
ities, and  the  gift  is  good.  The  contention  of  the  appellant 
is  that  the  gift  is  contingent  or  executory,  and  does  not  vest  in 
interest  until  the  gi-andchildren  respectively  attain  the  age  of 
twenty-five  years. 

The  age  does  not  merely  relate  to  the  time  of  payment.  The 
gift  is  to  those  "who  shall  have  attained  or  shall  attain  the  age 
of  twenty-five  years."  It  is  unnecessary  to  discuss  the  long 
line  of  cases  in  which  the  time  of  vesting  and  the  time  of  pay- 
ment, and  the  effect  of  such  words  as  "when,"  "at,"  or  "if," 
are  discussed.  Whenever  possible  the  courts  have  held  that 
these  words  refer  to  the  time  of  payment,  in  order  that  the 
estate  may  be  held  to  be  vested.  But  in  all  such  cases  there 
has  been  some  previous  gift,  express  or  implied,  by  which  the 
party  was  to  have  some  benefit  from  the  gift  prior  to  the  time 
fixed  for  payment;  such  as  the  payment  of  .interest,  a  provision 
for  maintenance,  or  other  matters  of  a  like  nature.  And  it 
appears  to  be  well  settled  that  unless  there  be  some  gift, 
express  or  implied,  in  order  to  so  apply  the  word,  there  is  no  *' 
vesting  until  the  time  of  payment,  and  the  person  to  receive 
must  be  ascertained  at  that  time.  "A  legacy  shall  be  deemed 
vested  or  contingent,  just  as  the  time  shall  have  been  annexed 
to  the  gift  or  the  payment  of  it.  And  where  there  is  no  sepa- 
rate and  antecedent  gift,  which  is  independent  of  the  direction 
and  time  for  payment,  the  legacy  is  contingent : "  Moore  v. 
Smith,  9  W.  403.  In  Hawkins  on  Wills,  241-2,  it  is  said  that 
the  nice  distinctions  respecting  vesting  and  payment  do  not 
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arise,  "  where  the  attainment  of  the  given  ^age  is  made  part  of 
the  description  of  the  devisee ;  as  if  the  devise  be  to  all  and 
every  the  children  of  A.  who  shall  attain  twenty-one,  or  to  such 
children  of  A.  as  shall  attain  twenty-one,  with  a  gift  over  on 

attaining  that  age Until  they  have  attained  that  age  no 

one  completely  answers  the  description  which  the  testator  has 
given  of  those  who  are  to  be  devisees  under  his  will ;  and,  there- 
fore, there  is  no  person  in  whom  the  estate  can  vest It  is 

prima  facie  contingent  notwithstanding  a  gift  over  in  default 
of  a  child  or  children  who  should  fulfil  the  required  condition." 
It  would  seem  clear,  from  the  language  of  the  will,  that  the 
age  of  the  grandchildren  refers  not  merely  to  the  time  of  pay- 
ment or  distribution,  but  is  descriptive  of  the  persons  who  take. 
A  grandchild  who  dies  before  amving  at  twenty-five  takes  no 
interest ;  nothing  which  he  can  dispose  of  by  will  or  otherwise ; 
nothing  which  can  descend  to  his  heirs.  It  is  true  there  is  a 
gift  over  to  the  issue  of  a  grandchild  dying  before  reaching 
the  specified  time,  but  in  such  case  the  issue  takes  not  as  heir 
or  next  of  kin  of  his  parent,  but  as  the  devisee  of  Thomas 
Williamsoi\.  Nor  is  there  any  provision  for  the  payment  of 
interest  to  or  for  maintenance  of  a  grandchild  prior  to  his  or 
her  arriving  at  the  age  of  twenty-five  years.  The  provision  in 
regard  to  age  is  descriptive  of  the  persons  who  shall  take  under 
the  will,  for  no  one  can  tell  unjtil  that  time  arrives  who  will  be 
entitled.  The  gift  to  each  grandchild  is  contingent  upon  his 
arriving  at  twenty-five  years  of  age.  In  our  own  case  of  Mc- 
Bride  V.  Smyth,  54  Pa.  245,  this  subject  was  thoroughly  dis- 
cussed by  Mr.  Justice  Strong,  who  said:  "The  first  question 
raised  by  the  bill  and  answer  is,  whether  the  children  of  Fran- 
cis McBride,  the  testator,  took  under  his  will  a  vested  interest 
in  the  land  described,  at  his  death,  or  whether  whatever  interest 
*any  of  them  took  under  the  will,  first  vested  when  the  youngest 
child  attained  the  age  of  twenty-one  years  ?  In  regard  to  this 
we  have  no  doubt.  The  testator  devised  all  the  residue  of  his 
estate,  including  the  property  described  in  the  bill  as  sold  to 
the  defendant,  to  trustees,  to  hold  until  his  youngest  child  who 
might  then  be  living  should  attain  the  age  of  twenty-one  yeai-s, 
upon  certain  defined  trusts,  and  upon  the  youngest  of  his  chil- 
dren who  might  be  living  attaining  the  age  of  twenty-one  years, 
he  gave,  subject  to  a  provision  for  his  widow,  all  his  said 
Vol.  cxxrv— 3 
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(residuary)  estate,  real,  personal,  and  mixed,  to  such  of  his 
children  as  might  be  living  at  that  time,  their  heirs,  etc.  This 
is  not  a  mere  postponement  of  the  time  of  enjoyment.  It  is  a 
selection  of  individuals  from  a  class  to  be  donees  of  a  right ;  a 
description  of  persons,  not  a  regulation  of  the  interest  given. 
It  is  impossible  to  admit  that  a  gift  to  such  a  number  of  per- 
sons as  may  meet  a  defined  description,  is  a  gift  to  all  the 
persons,  whether  they  meet  the  description  or  not.  The  rule 
of  legal  construction,  as  well  as  the  testamentary  intent  in  such 
cases,  is  well  stated  in  Smith  on  Executory  Interests,  281.  It 
is  this :  '  Where  real  or  personal  estate  is  devised  or  bequeathed 
to  such  clijldren,  or  to  such  child  or  individuals,  as  shall  attain  a 
given  age,  or  the  children  who  shall  sustain  a  certain  character, 
or  do  a  particular  act,  or  be  living  at  a  certain  time,  without 
any  distinct  gift  to  the  whole  class,  preceding  such  restrictive 
description,  so  that  the  uncertain  event  fonns  part  of  the 
description  of  the  devisee  or  legatee,  the  interest  so  devised  is 
contingent  on  account  of  the  person.  For,  until  the  age  is 
attained,  the  character  is  sustained,  or  the  act  is  performed,  the 
person  is  unascertained;  there  is  no  person  answering  the 
description  of  the  person  who  is  to  take  as  devisee  or  legatee.' 
If,  then,  we  are  to  seek  for  the  intention  of  the  testator  in  the 
language  of  his  will,  we  must  conclude  he  gave  no  vested 
interest  in  his  residuary  estate  tp  any  of  his  children,  that  the 
devises  were  contingent  and  became  vested  only,  when  the 
youngest  child  living  attained  the  age  of  twenty-one  years,  in 
such  children  as  were  then  in  life."  This  case  has  been  fre- 
quently followed;  one  of  the  later  cases  is  Mergenthaler's 
App.,  15  W.  N.  441. 

It  was  urged,  however,  that  a  conclusive  answer  to  this  line 
of  argument  is  found  in  the  limitation  over  to  the  testator  s 
surviving  children  upon  the  death  of  a  child  without  issue 
living,  that  under  the  authorities  the  effect  of  that  limitation 
was  to  show  that  the  attainment  by  the  grandchildren  to  the 
age  of  twenty-five  years,  was  not  a  condition  precedent  to  the 
vesting  of  their  interests,  but  was  simply  a  designation  of  the 
time  at  which  those  interests  were  to  be  paid ;  that  the  sus- 
pending of  possession  did  not  affect  the  integrity  of  the  gift. 
We  may  concede  the  latter  part  of  this  proposition.  This  is 
not  a  question  of  the  suspending  of  the  possession,  but  of  the 
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vesting  of  the  interest.  If  vested,  the  matter  of  the  sus|>end- 
ing  of  the  possession  or  enjoyment  could  be  easily  disposed  of. 
The  first  part  of  the  proposition  is  an  argument  in  favor  of 
vesting,  but  it  lacks  the  conclusive  character  claimed  for  it. 
In  a  doubtful  case  it  would  be  persuasive,  but  where  the  na- 
ture of  the  interest  is  clear  it  is  entitled  to  but  little  weight. 
There  is  abundant  authority,  some  of  which  has  been  already 
cited,  that  where  the  attainment  of  a  certain  age  forms  part  of 
the  original  description  of  the  devisee,  the  vesting  is  suspended 
until  the  attainment  of  that  age,  even  though  the  limitation 
over  is  only  to  take  effect  in  case  of  his  death  under  that  age 
without  issue:  Smith  on  Executory  Interests,  §  866.  In 
Leake  v.  Robinson,  supra,  it  was  said,  referring  to  the  implica- 
tion from  the  gift  over:  "When  the  vesting  is  so  clearly  and 
expressly  postponed,  it  is  in  vain  to  infer  from  other  expres- 
sions used  without  any  reference  to  that  object,  that  the  tes- 
tator did  not  conceive  himself  to  have  postponed  the  vesting.'* 
In  Davenpot-t  v.  Harris,  8  Gr.  164,  there  was  such  a  gift 
over,  but  the  interest  was  held  to  be  contingent  on  reaching 
the  prescribed  age,  and  therefore  void  because  too  remote. 
In  Seibert's  App.,  13  Pa.  601,  there  was  a  gift  for  life  to  a 
daughter,  remainder  to  her  children  as  they  arrived  at  the  age 
of  twenty-one,  with  a  gift  over  in  case  the  daughter  did  not 
have  any  issue  living  at  the  time  of  her  death,  and  it  was  held 
contingent,  and  a  grand-daughter  who  died  after  her  mother 
(the  life-tenant)  under  the  prescribed  age,  took  nothing  under 
the  will.  See  also  Bull  v.  Pritchard,  1  Russ.  213  ;  Hunter  v. 
Judd,  4  Sim.  555,  Judd  v.  Judd,  3  Sim.  625;  Ring  v.  Hard- 
wicke,  2  Beav.  352 ;  Pickford  v.  Brown,  2  Kay  &  J.  426 ; 
Vawdry  v.  Geddes,  1  Russ.  &  M.  203. 

It  was  fui-ther  urged  that  by  the  terms  of  the  codicil  the 
gifts  to  the  grandchildren  are  severable.  We  are  unable  to 
see  the  force  of  this  proposition.  The  provision  that  they  shall 
take  per  capita  does  not  make  them  so,  nor  can  we  attribute 
such  an  effect  to  the  direction  that  as  the  grandchildren  re- 
spectively attain  the  age  at  which  they  become  entitled  to  pos- 
session, their  shares  shall  be  determined,  not  by  the  number 
who  may  become  so  entitled,  but  by  the  number  of  gmnd- 
children  then  living.  The  fact  remains  that  the  gift  is  to  a 
class,  and  not  to  particular  persons  of  a  class,  and  whether  a 
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member  of  the  class  can  take,  depends  upon  the  contingency 
of  his  or  her  arriving  at  the  age  of  twenty-five  years. 

Measuring  this  will  by  its  possibilities,  not  by  the  facts  as 
they  happened  to  be,  it  is  easy  to  see  that  grandchildren  may 
be  born  within  one  year  before  the  death  of  a  life-tenant,  in 
which  case  the  gift  could  not  vest  within  the  period  fixed  by 
the  rule  against  perpetuities.  We  must  be  careful  not  to 
strain  the  law  so  as  to  avoid  this  rule.  It  is  founded  upon  a 
sound  principle  of  public  policy  and  should  be  rigidly  enforced. 
We  are  constrained  to  hold  that  the  gift  to  the  gi-andchilcjren 
is  void,  and  that  the  estate  must  be  distributed  to  the  children 
who  have  the  life  estates. 

This  conclusion  meets  the  substantial  justice  of  the  case. 

The  decree  is  reversed  at  the  costs  of  the  appel- 
lees ;  the  adjudication  of  the  auditing  judge  is 
affirmed,  and  it  is  ordered  that  distribution  be 
made  in  accordance  therewith. 

Mr.  Justice  Steeeett  dissents. 
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[Bennett  C.  Wilson  v.  John  W.  Keely.] 

WKIT  OF    HABEAS   CORPUS,   DIRECTED   TO    THE   SUPERINTEN- 
DENT OP  PHILADELPHIA  COUNTY  PRISON. 

Argued  January  12,  1889— Decided  January  28, 1889. 

1.  If  the  return  to  a  writ  of  habeas  coipus,  issued  from  the  Supreme 
Court ,  show  that  the  relator  is  held  under  a  commitment  for  contempt  from 
a  subordinate  court  which  wholly  fails  to  show  the  nature  of  the  con- 
tempt, the  relator  may  be  discharged  on  the  ground  of  the  insufficiency 
of  the  commitment, 

2.  Section  23,  act  of  June  16,  1836,  P.  L.  793,  does  not  deprive  a  court  of 
equity  having  jurisdiction  of  the  parties  and  the  subject-matter,  of  the 
power,  essential  to  the  existence  of  the  court,  to  enforce  obedience  to 
its  orders  and  decrees,  lawfully  made,  by  process  of  attachment  and 
ipQprisonment. 

3.  Where  there  is  involved,  in  pixKjeedings  in  equity,  the  identity  of  an 
invention  or  machine  held  by  the  defendant  with  one  claimed  by  the 
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plaintiff,  an  order  upon  the  defendant,  before  any  issue  joined,  not  only 
to  exhibit  his  machine  but  to  operate  it  and  explain  the  method  of  its 
construction,  is  improvident  and  unenforceable  by  attachment. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wn^- 
LiAMS,  McCoLLUM  and  Mitchell,  J  J. 

No.  114  January  Term  1889,  Sup.  Ct. ;  court  below.  No.  372 
September  Term  1887,  C.  P.  No.  8. 

On  November  20,  1888,  in  vacation,  John  W.  Keely  pre- 
sented before  Mr.  Justice  Sterrett  his  petition,  setting  forth 
in  outline  certain  proceedings  upon  a  bill  in  equity  to  the 
number  and  term  above  stated  in  the  Court  of  Common  Pleas 
No.  3  of  Philadelphia  county,  resulting  in  the  issuance  of  a 
warrant  for  the  arrest  and  commitment  of  the  petitioner,  under 
which  he  was  then  held  and  illegally  restrained  of  his  liberty 
by  Howard  Perkins,  superintendent  of  the  county  prison; 
praying  that  a  writ  of  habeas  corpus  might  be  issued,  etc. 
The  writ  having  been  awarded  as  prayed  for,  returnable  forth- 
with at  chambers,  the  respondent  made  retmn  as  shown  in  tjie 
opinion  of  this  court,  before  Paxson,  Sterrett  and  Willlajjs, 
JJ.,  when  the  hearing  was  continued  to  January  12,  1889, 
before  the  court  in  banc,  and  the  relator  admitted  to  bail. 

A  writ  of  certiorari  to  the  court  below  was  then  sued  out  by 
the  relator,  on  the  return  whereof  the  folio  wing  facts  appeared: 

On  January  3, 1888,  Bennett  C.  Wilson  filed  a  bill  in  equity 
against  John  W.  Keely,  wherein  it  was  averred  that  by  two 
instruments  of  writing  dated  August  14,  and  August  31, 
1869,  respectively,  the  defendant  had  formally  sold  and  as- 
signed to  the  plaintiff  a  certain  principle,  invention  and 
machine,  described  by  the  defendant  as  ^^a  certain  machine 
known  to  myself  as  the  Reacting  Vibratory  Motor,  said  ma- 
chine being  independent  of  any  outside  appliances  to  pro- 
duce tiie  power  and  motion,  viz. :  a  revolving  globe  with  the 
necessary  connections  and  appliances,  said  globe  being  the 
centre  for  the  dispensation  of  said  motion  and  power,  and  where 
all  Uie  actual  power  is  produced,  dependent  only  on  itself  for 
this  production  and  reaction  (unlimited)  ;  " — the  first  of  said 
instruments  granting  and  assigning  to  the  plaintiff  one  |ull 
half-ownership  of  said  principle  and  machine,  and  all  improve- 
ments that  might  thereafter  be  made  on  the  same,  and  the 


Digitized  by 


Google 


EASTERN  DISTRICT,  1889. 
Statement  of  Facts. 

lefendant's  "  whole  right  and  title  with  all  interest 
ition."  The  bill  averred  further  that  in  1872,  the 
)ld  plaintiff  that  the  invention  or  machine  had 
ure  and  he  had  wholly  abandoned  it,  which  assur- 
sndant  had  repeated  in  frequent  interviews  between 
il ;  that  in  April,  1887,  the  plaintiff  accidentally 
efendant's  work-shop  the  machine  now  known  as 
otor,  which  he  at  once  recognized  as  the  machine, 
rement  on  it,  which  he  had  purchased  in  1869,  and 
i  been  led  to  believe  by  the  defendant  had  been 
s  worthless ;  that,  since  the  said  assignments  to 
the  defendant  had  received  large  sums  of  money 
hibition  of,  and  from  sales  of  interests  in,  said 
ich  he  had  refused  to  account  for.     The  bill  prayed, 

he  defendant  be  enjoined  "from  removing  the 
models  known  as  th«  Keely  Motor,  and  referred 
ignments  hereinbefore  named,  from  the  shops  or 
)  the  same  are  now  located,  and  from  changing, 
ing  to,  taking  from,  or  otherwise  varying  the  con- 
mode  of  operation  of  the  same." 
le  defendant  be  enjoined  "  from  selling,  assigning 
ing  in  any  manner  the  above-named  inventions,  or 
;m." 

le  defendant  be  enjoined  from  making,  using  or 
e  above-named  inventions,  or  either  of  them." 
le  defendant  be  compelled  forthwith  "  to  exhibit  to 
and  permit  him  to  inspect  all  models,  machines, 
d  descriptions  in  the  possession  of  the  defendant, 
bion  referred  to  in  the  above-named  assignments, 
ts  the  Keely  Motor,  and  of  all  inventions  made  by 
ndant  subsequent  to  the  fourteenth  day  of  August, 
jaid  original  invention  or  pertaining  thereto,  and 
vements  thereon,  and  that  said  defendant  be  com- 
i  order  of  this  court,  to  explain  and  fully  disclose 
3r  all  of  said  inventions  and  the  mode  of  construct- 
'ating  the  same." 

y  of  filing  the  bill,  a  special  injunction  was  award- 
nd  on  the  next  day  served.     On  January  5,  1888, 
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notice  was  served  upon  defendant  that  upon  Saturday,  Jan- 
uary 7th,  the  plaintiff  would  move  for  an  order  compelling 
defendant  "forthwith  to  exhibit  to  the  complainant,  Bennett 
C.  Wilson,  and  permit  him  to  inspect  all  models,  machines, 
drawings  and  descriptions  in  your  possession  of  the  inventions 
referred  to  in  the  assignments  set  forth  in  the  bill  in  equity 
herein,  and  known  as  the  Keely  Motor,  and  of  all  improve- 
ments thereon  made  by  you  subsequent  to  the  fourteenth  day 
of  August  1869,  and  compelling  you  to  explain  and  disclose 
the  same  fully  to  said  complainant,  together  with  the  mode  of 
constructing  and  operating  the  same."  On  January  7  th,  the 
injunction  was  "  continued  until  further  order  of  the  court/' 

On  February  21, 1888,  the  defendant  demurred  to  the  bill, 
assigning  as  causes  of  demurrer :  (1)  Insufficient  description 
of  the  machine ;  (2)  Laches ;  (3)  Multiplicity.  On  March 
16th,  the  demurrer  and  the  potion  for  the  order  of  inspection, 
witii  various  affidavits  in  support  thereof,  were  argued,  and  on 
April  7th,  the  court,  Finlettbr,  P.  J.,  filed  an  opinion,  the 
concluding  portion  of  which  was  as  follows,  to  wit : 

The  Keely  Motor,  if  the  proofs  exhibited  are  to  be  relied 
upon,  produces  immense  power,  and  the  means  used  are  a  lit- 
tle air  and  water.  It  has  also  the  self-creating  reacting  power. 
It  would,  therefore,  seem  to  have  a  similarity  with  the  ma- 
chine of  1869.  It  is  the  principle  of  a  machine,  and  its  results, 
which  give  character  to  it,  and  not  its  physical  conditions. 
The  principle  of  steam  as  a  motive  power  is  the  same,  no  mat- 
ter what  the  form  of  the  machine  may  be  in  which  or  by  which 
it  19  produced.  It  is  still  a  steam-engine.  And  so  with  elec- 
tricity, or  anything  from  which  power  is  produced. 

It  is  obvious  that  in  this  inquiry  the  most  satisfactory  testi- 
mony would  be  that  of  witnesses  who  have  seen  both  machines 
and  understand  their  construction,  the  means  used,  and  the 
principle  of  their  operation.  The  evidence  of  all  others  must, 
in  its  nature,  be  useless  or  misleading.  It  is  enough  to  say,  in 
this  connection,  that  we  cannot  regard  as  satisfactory  any  of 
the  affidavits  presented  by  the  defendant,  except  his  own.  He 
says  that  his  invention  termed  the  Keely  Motor,  is  based  on 
the  discovery  of  a  scientific  fact  made  long  after  he  ceased  to 
have  any  business  relation  with  the  complainant,  and  that  the 
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said  discovery,  and  the  apparatus  in  which  it  has  from  time  to 
time  been  embodied,  has  not  the  remotest  similitude  to  or  con- 
nection with  the  invention  referred  to  in  complainant's  bill  or 
the  assignments  thereto  annexed,  and  that  the  same  was  not 
the  outgrowth  of  any  experiments  made  by  the  deponent  at 
any  time  during  his  association  with  the  defendant,  and  that 
the  complainant  never  contributed  a  dollar  directly  or  indi- 
rectly connected  therewith. 

This  is  a  full  and  complete  denial  of  the  plaintiff's  claim, 
and  might  be  conclusive.  The  effect,  however,  which  should 
be  given  to  evidence,  may  depend  upon  not  only  what  is  aver- 
red, but  also  upon  what  is  unsaid.  The  defendant  has  in  no 
way  stated  what  the  principle  and  machine  were  which  he 
assigned  to  plaintiff.  He  is  the  only  one  who  could  give  any 
information  upon  this  subject  and  enable  us  to  judge  correctly 
between  the  contradictory  statements  of  the  parties.  This 
information  would  either  corroborate  him  or  corroborate  the 
plaintiff.  He  has  withheld  it,  and  he  may  not  complain  if  we 
are  compelled  thereby  to  draw  inferences  unfavorable  to  his 
assertions. 

In  this  case  we  find  it  impossible  to  determine  from  the  aflB- 
davits  and  arguments  of  counsel  what  the  principle  and  ma- 
chine assigned  to  plaintiff  may  be,  in  construction,  operation, 
or  results.  We  know  a  little  more  of  the  Keely  Motor,  in  this 
respect,  but  even  that  is  vague  and  indefinite.  The  examina- 
tion is  therefore  necessary  for  an  intelligent  consideration  of 
the  rights  of  the  parties.  It  may  also  determine  this  proceed- 
ing ;  and  can  be  made  without  injury  to  the  rights  of  any  one 
interested.  We  regret  that  the  zeal  of  counsel  has  induced 
reflections  upon  Mr.  Keely,  not  warranted  by  the  evidence, 
and  not  necessary  for  a  proper  presentation  of  their  case. 

The  demurrer  is  overruled  with  leave  to  answer.  The  order 
for  inspection  is  allowed ;  upon  the  return  thereof,  the  motion 
to  dissolve  the  special  injunction  will  be  determined. 

Thereupon,  on  April  7,  1888,  the  order  for  inspection,  ap- 
pointing Charles  M.  Cresson,  Thomas  Shaw,  Wm.  D.  Marks 
and  Jacob  Naylor,  as  experts,  fully  appearing  in  the  opinion  of 
this  court,  was  made. 

On  May  5,  1888,  the  Keely  Motor  Company  presented  a 
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petition  asserting  ownership  of  the  inventions  known  as  the 
Keely  Motor,  and  prayed  to  be  made  a  party  to  the  suit ;  de- 
ferred, but  "  the  said  company  to  have  leave  to  name  an  expert 
to  act  with  the  commission  named  in  the  order  of  April  7, 
1888."  Upon  the  suggestion  of  the  petitioners,  W.  Bamet 
Levan  was  appointed. 

On  July  7,  1888,  upon  aflBdavit  of  plaintiff  filed,  a  rule  was 
entered  upon  the  defendant  to  show  cause  why  he  should  not 
be  attached  for  the  refusal  or  failure  on  his  part  to  obey  the 
order  of  April  7th.  To  this  rule  the  defendant  answered,  and 
various  affidavits,  exhibits,  majority  and  minority  reports  of 
the  experts,  were  filed,  from  which  it  was  claimed,  on  the  oAe  side, 
that  the  defendant  was  in  contempt  of  said  order,  and  on  the 
other,  that  he  had  complied  therewith  so  far  as  was  in  his 
power.  It  appeared  from  some  of  the  papers  that,  upon  the 
appointment  of  the  commission,  the  plaintiff  had  placed  in  the 
hands  of  Dr.  Cresson,  one  of  ^the  experts,  a  sealed  envelope 
containing  a  particular  description  of  the  assigned  machine  of 
1869,  which  in  the  order  of  April  7th,  the  plaintiff  was  requir- 
ed to  give  to  the  said  experts  to  enable  them  to  make  the 
comparison,  which  envelope,  however,  by  direction  indorsed 
by  the  plaintiff  was  not  to  be  opened  and  its  contents  ex- 
amined until  after  the  experts  had  completed  the  investigation 
of  defendant's  machine.  At  a  hearing  on  September  18th, 
this  envelope  was  placed  in  the  hands  of  Reed,  J.,  where  it 
remained  unsealed,  the  rule  to  show  cause  being  continued. 

On  October  25,  1888,  the  defendant  entered  a  rule  to  show 
cause  why  the  injunction  should  not  be  dissolved,  and  the 
same  day  a  rule  to  have  the  plaintiff's  sealed  statement  opened 
and  submitted  to  counsel.  Various  reports,  exhibits  and  affi- 
davits were  filed.  On  November  10th,  on  hearing,  the  rules 
to  dissolve  the  special  injunction,  and  to  have  complainant's 
sealed  description  opened  and  submitted,  were  denied,  and  the 
rule  for  attachment  against  the  defendant  was  made  absolute. 

On  November  17, 1888,  formal  orders  were  entered  adjudg- 
ing the  defendant  to  be  in  contempt  for  disobedience  of  the 
order  of  April  7, 1888,  and  directing  the  issuance  of  an  attach- 
ment returnable  forthwith.  The  same  day  the  defendant 
presented  himself  at  the  bar  of  the  court,  and,  opportunity 
being  given  to  purge  himself  from  the  adjudged  contempt, 
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filed  a  long  statement  verified  by  affidavit,  setting  forth  all  the 
proceedings  of  the  experts  in  their  investigations ;  the  refusal 
of  Dr.  Cresson  to  open  the  plaintiff's  sealed  description  and 
submit  the  same  to  the  commission  of  which  he  was  chairman ; 
the  submission  by  the  defendant  to  the  commission  of  all  the 
parts  of  his  machine  and  the  drawings  and  specifications  from 
which  the  same  were  made  ;  the  inability  of  the  defendant  to 
put  a  portion  of  the  machine  into  an  operative  condition  with- 
out an  expenditure  of  money  which  he  could  not  supply ;  the 
averment  that  one  of  the  experts  upon  the  commission  had 
denounced  the  defendant  and  his  invention  for  years,  and  tliat 
another  in  a  more  qualified  manner  had  derided  it ;  the  defend- 
ant, therefore,  disclaiming  all  contempt  or  disobedience  of  the 
process,  of  the  court,  etc.  Thereupon  the  court,  Finletter, 
P.  J.,  made  the  following  order : 

"  And  now,  November  17,  1888,  the  said  respondent,  John 
W.  Keely  having  been  brought  into  court  by  the  attachment 
issued  in  these  proceedings,  and  having  been  required  by  the 
court  to  purge  himself  of  the  contempt  of  which  he  is  convict, 
or  show  cause  why  he  should  not  be  further  dealt  with  as  to 
the  court  may  appear  proper ;  and  the  said  John  W.  Keely  not 
having  purged  himself  of  said  contempt,  and  not  having  shown 
cause  why  he  should  not  be  further  dealt  with,  after  hearing 
the  said  John  W.  Keely,  and  upon  full  consideration,  it  is 
decreed  and  adjudged  that  for  the  said  contempt  the  said  John 
W.  Keely  shall  be  committed  to  the  county  prison,  to  be  there 
kept  and  confined  in  custody  until  he  shall  have  purged  himself 
of  said  contempt,  and  until  he  shall  have  been  legally  discharged 
from  said  contempt." 

The  commitment  sho\v^  in  the  return  to  the  writ  of  habeas 
corpus  having  been  issued  and  executed,  the  petition  upon 
which  this  cause  was  instituted  was  filed,  and  on  the  return  of 
the  record  upon  the  writ  of  certiorari,  the  petitioner  specified 
that  the  court  erred : 

1.  In  ordering  the  defendant  to  exhibit  and  explain  an 
invention  to  persons  having  no  relation  to  the  action  nor  to 
the  orderly  administration  of  justice  in  the  case,  the  title  to 
which  invention  was  in  suit. 

2.  In  making  any  such  order  before  answer  filed  or  any  issue 
in  fact  was  joined  between  the  complainant  and  the  defendant. 
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3.  In  deciding  as  matter  of  fact  that  the  defendant  diso- 
beyed its  order. 

4.  In  deciding,  either  as  matter  of  fact  or  of  law,  that  the 
defendant  was  guilty  of  contempt  of  court. 

5.  In  committing  the  defendant  to  prison  for  alleged  con- 
tempt. 

Mr.  Wayne  MacVeagh  (with  him  Mr.  Chas.  B.  Collier  and 
Mr.  J.  Jo%eph  Murphy^,  for  the  petitioner: 

This  case  is  brought  before  this  court  by  habeas  corpus  and 
certiorari,  in  accordance  with  the  practice  indicated  and  estab- 
lished in  Hummell  and  Bishoff,  9  W.  416,  and  in  Commonwealth 
V.  Newton,  1  Gr.  458,  wherein  it  was  held  that  this  court  pos- 
sesses a  superintending  juiisdiction  over  the  proceedings  of 
Courts  of  Common  Pleas  to  punish  for  contempt,  to  see  that 
they  have  not  overstepped  their  jimsdiction  and  exercised 
their  summary  power  in  a  case  not  warranted  by  the  laws. 

I.  The  commitment  was  illegal,  because  made  for  alleged 
disobedience  of  an  extra-jurisdictional  and  void  order  of  the 
court- 

1.  The  power  to  punish  contempts,  without  the  intervention 
of  a  jury,  is  inherent  in  every  court,  and  extends  to  the  enforce- 
ment of  every  order  which,  in  the  legitimate  exercise  of  its 
authority  it  may  make ;  but  it  does  not  extend  to  orders  made 
without  authority  or  jurisdiction :  Ex  parte  Grace,  12  la.  208 ; 
Brown  v.  Moore,  61  Cal.  432 ;  People  v.  Brennan,  45  Barb. 
344,  347.  Upon  the  mere  prayer  of  the  plaintiff  embodied  in 
his  bill,  the  court  proceeded  to  order  what  amounted  to  the 
presentation  of  evidence  on  the  part  of  the  plaintiff.  The 
defendant  was  practically  called  as  a  witness  for  the  plaintiff, 
being  requii'ed  to  exhibit  and  explain  the  machine  which  is  the 
subject  of  the  suit,  disclosing  his  case  out  of  court,  not  under 
oath  or  before  any  person  authorized  to  take  testimony,  and 
before  he  had  an  opportunity  of  stating  it  by  the  filing  of  an 
answer.  Such  a  proceeding  is  extra-jurisdictional,  and  there- 
fore illegal ;  opposed  to  the  recognized  course  of  legal  proced- 
ure, and  is  not  "  due  process  of  law; "  culminating  as  it  did  in 
the  in^prisonment  of  the  defendant,  it  contravenes  the  consti- 
tutional inhibitions  for  the  protection  of  the  liberty  of  the 
citizen:   Section  9,  article  I.,  constitution  of  Pennsylvania; 
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Amendment  XIV.,  constitution  of  the  United  States ;  Fetter  v. 
Wilt,  46  Pa.  457 ;  Murray  v.  Improvement  Co.,  18  How.  272, 
280 ;  Walker  v.  Sauvinet,  92  U.  S.  90,  93 ;  Hagar  v.  Reclama- 
tion District,  111  U.  S.  701,  708;  Westervelt  v.  Gregg,  12  N. 
Y.  209  (62  Amer.  D.  160). 

2.  It  is  a  practice  as  old  as  courts  of  equity  themselves,  that 
before  proofs  are  taken  an  answer  shall  be  filed  and  regular 
issues  of  fact  established.  It  is  the  rule  at  law,  also,  that  no 
proofs  can  be  taken  before  the  case  is  at  issue.  Under  Equity 
Rule,  §  37,  the  only  occasion  where  the  right  to  answer  may 
not  be  insisted  on,  is  where  the  court  is  of  the  opinion  that  the 
demurrer  was  put  in  for  delay.  And  even  on  bills  of  discovery, 
before  discovery  can  be  had,  or  an  order  for  the  production  of 
documents  made,  an  answer  is  always  filed.  Inspection  is 
never  allowed  until  after  answer,  for  until  then  it  is  not  known 
whether  there  is  a  right  of  inspection.  The  court  makes  inter- 
locutory orders  for  the  production  of  documents  only  upon  two 
principles,  security  pending  litigation  and  discovery  for  the 
purposes  of  the  suit :  Lingen  v.  Simpson,  6  Mad.  290 ;  Lady 
Breresford  v.  Driver,  14  Beav.  387 ;  Weme  v.  Berners,  1  Phila. 
482 ;  Perry  v.  Kinley,  1  Phila.  505 ;  Wigram  on  Discovery, 
21,  22;  Story,  Eq.  J.,  §  1490,  n.  3.  Moreover,  the  court 
required  the  construction  and  explanation  of  the  machine, 
before  the  plaintiff  had  shown  what  it  was  or  in  any  way 
described  it.  The  plaintiff  must  establish  his  right  to  the 
subject  matter  of  the  suit,  before  he  is  entitled  to  discovery : 
Portuondo  v.  Faunce,  9  W.  N.  539;  Iowa  v.  Start,  7  la.  501 ; 
Public  Works  v.  Columbia  College,  17  Wal.  530 ;  Ex  parte 
Hardy,  68  Ala.  335. 

II.  The  commitment  was  illegal,  because  the  offence,  if  at 
all  punishable,  was  not  punishable  with  imprisonment. 

1.  There  is  no  power  in  our  courts  to  commit  for  contempt,' 
other  than  that  authorized  by  §  23,  act  of  June  16, 1836,  P.  L. 
793 ;  Commonwealth  v.  Roberts,  2  Clark  340,  645.  No  impli- 
cation and  no  fancied  necessity  can  be  permitted  to  add  to  the 
literal  meaning  of  the  words  by  which  the  legislature  has 
restricted  this  power:  Rutherford  v.  Holmes,  5  Hun  317,  319. 
Under  the  statute  recited,  the  only  contempts  punishable  with 
imprisonment  are  those  committed  in  0[)en  court. 

III.  The  commitment  was  illegal,  because  there  was  in  fact 
no  disobedience  of  the  court's  order. 
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1.  An  order  of  court  is  complied  with  when  the  respondent 
has  done  all  in  his  power  to  comply  with  it.  An  implied 
proviso  annexed  to  every  order  of  court  is,  that  it  can  be  per- 
formed. The  defendant  protested  that  he  had  explained  his 
machine  to  the  best  of  his  ability,  and  yet,  because  a  majority 
of  a  body  of  strangers  did  not  understand  his  explanation,  he 
is  committed  to  imprisonment.  When  a  person  charged  with  a 
constructive  contempt,  answers  to  a  rule  that  the  matters 
alleged  against  him  are  not  true  and  sets  out  a  state  of  facts 
consistent  with  his  innocence  and  that  there  was  no  intention 
to  interfere  with  the  process  of  the  court,  he  is  to  be  discharged ; 
and  it  is  error  for  the  court  to  proceed  and  hear  evidence  of 
the  truth  of  the  original  affidavit  and  the  falsity  of  the  answer: 
Burk  V.  State,  47  Ind.  528. 

2.  It  is  true,  the  courts  have  large  discretion  in  the  matter 
of  judging  contempts  of  their  orders.  But  no  court  can  arbi- 
trarily make  that  possible,  which  is  impossible.  "  The  judicial 
department  has  no  will  in  any  case.  Judicial  power,  as  contra- 
distinguished from  the  power  of  the  law,  has  no  existence. 
Courts  are  the  mere  instruments  of  the  law,  and  can  will 
nothing.  When  they  are  said  to  exercise  discretion,  it  is  a 
mere  legal  discretion ;  a  discretion  to  be  exeixjised  in  discerning 
the  course  prescribed  by  law,  and  when  that  is  discerned  it  is 
the  duty  of  the  court  to*  follow  it.  Judicial  power  is  never 
exercised  for  the  pui-pose  of  giving  effect  to  the  will  of  thQ 
judge,  but  always  for  the  purpose  of  giving  effect  to  the  will 
of  the  legislature ;  or,  in  other  words,  to  the  will  of  the  law : " 
Chief  Justice  Marshall,  in  Osborn  v.  Bank  of  the  United 
States,  9  Wheat.  788. 

Mr.  Rufu%  E.  Shapley  (with  him  Mr,  W.  C.  Strawhridge^ 
Mr.  J.  Bonsall  Tat/lor  and  Mr.  A.  S.  L.  Shields)^  for  the 
plaintiff  below : 

A  glance  at  the  bill  will  show  that  the  court  certainly  had 
jurisdiction  in  the  premises,  for  it  alleges  a  title  in  the  plaintiff 
to  an  unpatented  machine  or  invention,  prays  for  an  injunction 
and  account  and  the  specific  performance  of  an  agreement 
assigning  to  plaintiff,  not  only  the  machine  or  invention,  but 
all  the  improvements  thereon.  The  only  question,  therefore, 
properly  brought  before  this  court,  is  as  to  the  regularity  of 
the  proceedings  as  they  appear  of  record. 
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1.  The  record  will  show  that  the  proceedings  were  entirely 
regular  and  according  to  due  process  of  law,  there  being 
"  actor,  reus,  judex,  regular  allegations,  opportunity  to  answer, 
and  a  trial  according  to  some  settled  course  of  judicial  proceed- 
ing : "  Murray  v.  Improvement  Co.,  18  How.  272,  280.  The 
defendant  demurred  to  the  bill,  thereby  admitting  all  its  alle- 
gations, which,  as  he  never  filed  an  answer,  are  still  to  be  taken 
as  admitted  upon  the  pleadings.  He  at  the  same  time  moved 
to  dissolve  the  preliminary  injunction  which  had  previously 
been  granted  and  continued  upon  sufficient  affidavits.  Though 
the  plaintiff  had  moved  for  an  order  to  inspect,  to  enable  him 
to  call  skilled  witnesses  to  testify  as  to  the  identity  of  the  two 
machines,  the  defendant  became,  at  this  stage,  the  actor  on  his 
own  application  for  relief  from  a  lawful  decree  of  the  court. 

2.  The  order  in  this  case  simply  required  the  defendant  to 
exhibit  and  explain  to  examine i-s  selected  by  the  court,  a 
machine  which,  by  his  motion  to  dissolve  the  injunction  and  by 
his  affidavits,  he  had  at  that  time  brought  to  the  attention  of 
the  court,  which  was  thereby  within  the  control  of  the  court, 
and,  theoretically,  in  the  court  room.  In  such  a  case  as  the 
present,  the  technical  knowledge  necessary  could  be  obtained 
by  a  court  only  through  a  commission  such  as  was  appointed. 
The  action  of  the  court  in  making  the  order  of  inspection  is 
sustained  by  precedents,  and  the  authorities  in  support  of  the 
power  of  a  court  of  equity  to  make  such  an  order  are  neither 
few  nor  doubtful :  Flight  v.  Robinson,  8  Beav.  22,  34 ;  Kerr 
on  Discovery,  1,  2, 165,  277 ;  Earl  of  Lonsdale  v.  Curwen,  3 
Bligh  168 ;  Kynaston  v.  East  India  Co.,  3  Swan.  261 ;  Barlow 
V.  BaUey,  18  Week.  R.  783 ;  Singer  Mfg.  Co.  v.  WUson,  13 
Week.  R.  560 ;  Morgan  v.  Seaward,  1  Web.  169 ;  Patent  Type 
Foundry  Co.  v.  Walter,  Johns.  727. 

3.  At  common  law,  the  authority  to  issue  attachments  for 
contempt  was  inherent  in  courts  of  justice,  and  the  power  was 
expressly  confirmed  by  Magna  Charta :  4  Bl.  Com.  286.  Did 
the  act  of  1836  repeal  this  common  law  power?  This  was 
fully  considered  in  Tome's  App.,  50  Pa.  298,  in  which  it  was 
said :  "  Whatever  may  be  the  criminal  nature  of  the  disobedi- 
ence which  brought  him  into  contempt,  the  attachment  in  this 
case  partakes  of  the  nature  of  a  civil  remedy  to  enforce  obedi- 
ence to  the  decree,  not  merely  to  punish  for  contempt."     This 
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case,  and  Commonwealth  v.  Reed,  59  Pa.  429,  seem  to  be  con- 
clusive upon  the  question. 

4.  Is  the  question  of  fact  to  be  re-tried, by  this  court  upon 
the  record  before  it?  "The  object  of  the  removal  is  not  to 
inquire  into  the  merits  of  the  case,  but  to  ascertain  whether 
the  court  had  jurisdiction  and  exercised  it  according  to  law : " 
Hummel  and  BishoflF,  9  W.  431.  Proceedings  for  contempt 
are  not  reviewed  by  this  court  on  their  merits :  Commonwealth 
V.  Newton,  1  Gr.  454 ;  In  re  Kensington  etc.  Turnpike  Co.,  97 
Pa.  268.  But  did  the  defendant  ever  intend  to  attempt  to 
comply  with  the  order?     Let  the  record  answer. 

writ  of  habeas  corpus. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

This  was  a  writ  of  habeas  corpus.  The  relator  complains 
that  he  is  unlawfully  restrained  of  his  liberty  by  the  keeper  of 
the  Philadelphia  county  prison.  The  respondent  makes  return 
that  he  holds  the  relator  by  virtue  of  the  following  commitr 
ment: 

"  Be  it  remembered,  that  on  the  17th  day  of  November,  1888, 

on  motion  of r-,  Esquire,  the  court  ordered :  And 

now  the  said  John  W.  Keely  having  been  brought  into  court, 
by  the  attachment  issued  in  these  proceedings,  and  having 
been  required  by  the  court  to  purge  himself  of  the  contempt 
of  which  he  is  convict,  or  show  cause  why  he  should  not  be 
further  dealt  with  as  to  the  court  may  appear  proper,  and  the 
said  John  W.  Keely  not  having  purged  himself  of  said  con- 
tempt, and  not  having  shown  cause  why  he  should  not  be 
further  dealt  with :  After  hearing  the  said  John  W.  Keely,  and 
after  full  consideration,  it  is  decreed  and  adjudged,  that  for 
the  said  contempt  the  said  John  W.  Keely  shall  be  committed 
to  the  county  prison,  to  be  there  kept  and  confined  in  custody 
until  he  shall  have  purged  himself  of  said  contempt,  and  until 
he  shall  have  been  legally  discharged  from  said  custody." 

Upon  the  presentation  of  the  petition,  with  a  copy  of  said 
commitment,  to  Justice  Sterrett,  in  vacation,  he  allowed  the 
writ  returnable  before  him  at  chambers.  Upon  the  return  of 
the  writ  the  hearing  was  continued  to  the  12th  of  January, 
before  the  court  in  banc,  and  the  relator  was  admitted  to  bail 
in  the  meantime.    This  was  the  course  pursued  in  Common- 
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wealth  ex  rel.  Torrey  v.  Ketner,  92  Pa.  872.  See  also  Hummell 
and  Bishoff,  9  W.  416;  Commonwealth  v.  Newton,  1  Gr.  453. 

We  might  well  discharge  the  relator  upon  the  insufficiency 
of  the  commitment.  It  is  not  only  vague,  but  it  wholly  fails 
to  show  the  nature  of  the  contempt  for  which  he  was  com- 
mitted. As  we  do  not  review  such  cases  upon  the  merits,  and 
only  inquire  into  them  so  far  as  to  ascertain  whether  the  court 
had  the  jurisdiction  or  power  to  make  the  order,  it  is  manifest 
that  in  many  instances  the  parties  would  be  remediless  unless 
the  commitment  sets  forth  such  facts  as  show  jurisdiction. 
We  are  not  asked,  however,  to  decide  this  case  upon  technical 
grounds. 

A  certiorari  having  been  issued  to  the  court  below,  we  have 
before  us  the  record  of  the  case  of  Wilson  v.  Keely,  and  from 
it  we  learn  that  the  alleged  contempt  consisted  in  a  refusal  to 
obey  an  interlocutory  order.  If  the  court  had  the  power  to 
make^  the  order,  we  have  no  doubt  it  possessed  the  power  to 
enforce  it  by  attachment,  and,  if  necessary,  by  imprisonment. 
It  is  true,  under  the  act  of  June  16,  1836,  the  punishment  of 
imprisonment  for  contempt  is  limited  to  such  contempts  as 
shall  be  committed  in  open  court.  .  It  is  also  true  that  obedi- 
ence to  the  lawful  process  of  the  court  may  be  enforced  by 
attachment.  Imprisonment  for  contempt  committed  in  open 
court  is  imposed  as  a  punishment,  and  is  for  a  definite  period. 
Imprisonment  for  disobedience  to  the  process  of  the  court  is 
not  so  much  for  a  punishment  as  to  enforce  such  process,  and 
ceases  the  moment  the  party  purges  himself  of  his  contempt  by 
obedience.  The  power  in  both  instances  is  essential  to  the 
existence  of  the  court.  A  court  that  has  not  the  power  to 
protect  itself  from  public  insult,  or  to  compel  obedience  to  its 
lawful  process,  would  be  beneath  contempt.  As  to  the  author- 
ity of  the  court  to  enforce  obedience  to  its  process  by  attach- 
ment, I  refer  to  Tome's  App.,  50  Pa.  285;  Commonwealth  v. 
Reed,  59  Pa.  425,  in  which  the  subject  is  fully  discussed. 

If  the  court  below  had  jurisdiction  of  the  parties  and  the 
subject  matter,  and  the  order  in  question  was  lawfully  made, 
it  possessed  the  power  to  enforce  it  by  attachment.  It  is  almost 
needless  to  say  that  the  converse  of  this  proposition  is  equally 
true.  This  involves  a  brief  examination  of  the  nature  of  the 
proceedings. 
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Bennett  C  Wilson  filed  his  bill  in  the  court  below  against 
John  W.  Keely,  claiming  to  be  the  assignee  of  said  Keely  of  a 
certain  principle  or  machine  known  (by  Keely)  as  a  reacting 
vibrating  machine,  "being  an  independent  motbr  or  self-acting, 
having  a  revolving  globe  and  other  appliances,  the  said  globe 
being  the  centre  for  the  dispensation  of  said  motor  and  power, 
and  where  all  the  actual  power  is  produced,  dependent  only  on 
itself  for  this  production  and  reaction  unlimited."  The  bill 
avers  that  since  said  assignment  the  defendant  has  received 
divera  large  sums  of  money  from  the  exhibition  of,  and  sale  of 
interests  in,  and  from  the  unlawful  use  of,  said  invention,  and 
prays  discovery  relative  thereto ;  that  the  defendant  has  neg- 
lected and  refused  to  permit  complainant  "to  have  access  to  and 
examine  the  drawings,  models,  and  machines  embodying  the 
invention  referred  to  in  the  assignment  hereinbefore  named  in 
the  possession  and  under  the  control  of  said  defendant ; "  that 
complainant  believes  that  the  defendant,  unless  restrained  by 
an  order  of  this  court,  will  sell  and  assign  said  invention  to 
others,  and  dismantle  and  alter  said  motor.  The  prayers  for 
relief,  briefly  stated,  are,  that  the  defendant  be  enjoined  from 
removing  the  machines  or  models  known  as  the  Keely  Motor, 
from  the  shops  Where  the  same  are  now  located ;  f  i  om  selling, 
assigning,  or  using  the  same ;  and  particularly  that  the  defend- 
ant be  compelled  to  forthwith  "exhibit  to  your  orator,  and 
permit  him  to  inspect  all  models,  machines,  drawings,  and 
descriptions  in  the  possession  of  the  defendant,  of  the  inven- 
tion referred  to  in  the  above  named  assignments,  and  known 
as  the  Keely  Motor." 

Upon  the  filing  of  the  bill  the  court  below  granted  an  ex 
parte  injunction,  which  was  afterwards  continued  until  the 
further  order  of  the  court.  A  demurrer  was  filed  by  the 
defendant,  which  appears  to  have  been  overruled,  with  leave 
to  answer  over;  a  commission  of  experts  was  appointed  to 
examine  the  machine,  who  reported  to  the  court,  on  October 
20,  1888;  a  rule  for  an  attachment  against  the  defendant  was 
granted,  on  October  24, 1888,  and  upon  the  25th  of  the  same 
month  the  defendant  took  a  rule  to  dissolve  the  injunction.  I 
have  referred  to  only  a  few  of  the  docket  entries ;  they  are 
very  numerous,  and  indicate  an  especially  active  and  hostile 
litigation,  culminating  November  17, 1888,  in  the  commitment 
Vol.  cxxtvt— 4 
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of  the  defendant  to  the  county  prison  for  contempt.  The  said 
commitment  was  based  upon  disobedience  to  the  order  of  court 
of  April  7, 1888.     This  order  was  as  follows : 

"And  now,  April  7,  1888,  in  accordance  with  the  opinion 
heretofore  filed  in  this  case,  it  is  hereby  ordered  by  the  court 
that  the  defendant,  the  said  John  W.  Keely,  shall  within  thirty 
days  exhibit  to  the  said  plaintiff,  his  attorneys,  and  to  Charles 
M.  Cresson,  Thomas  Shaw,  Prof.  Wm.  D.  Marks,  and  Jacob 
Naylor,  Esq.,  who  are  hereby  appointed  by  the  court  as  experts, 
the  inventions,  machines,  or  devices  referred  to  in  the  plaint- 
iffs bill,  and  now  known  as  the  Keely  Motor,  and  shall  then 
and  there  in  their  presence  operate  the  same  or  cause  them  to 
be  operated,  and  explain  the  mode  of  constructing  and  opera- 
ting to  them.  And  the  said  experts  are  hereby  authorized  and 
directed  to  make  such  an  examination  of  said  machines  as  will 
enable  them  to  inform  the  court  as  to  their  identity  in  construc- 
tion, principle,  or  operation  with  the  invention  described  in 
the  complainant's  bill  as  having  been  assigned  him  in  1869  by 
the  respondent,  the  said  complainant  giving  the  said  experts 
such  a  particular  description  of  the  last  mentioned  invention 
as  may  be  necessary  to  enable  the  comparison  to  be  made ;  and 
the  said  experts  shall  further  make  such  drawings  of  the 
machine  known  as  the  Keely  Motor  as  they  may  consider  nec- 
essary for  the  information  of  the  court,  and  report  jointly  or 
severally;  and  it  is  further  ordered  that  the  information 
obtained  by  this  inspection  by  the  complainant  and  his  counsel, 
or  by  the  said  experts,  shall  not  be  used  for  any  other  purpose 
than  for  the  proper  hearing  and  adjudication  of  the  present 
proceeding." 

At  the  time  this  order  was  made  the  cause  was  not  at  issue. 
No  answer  had  been  filed,  and,  of  course,  there  was  no  exami- 
ner or  master.  At  this  stage  no  legal  testimony  could  have 
been  taken.  The  plaintiff  had  obtained  his  special  injunction, 
which  Was  duly  continued  within  the  five  days.  There  was 
then  no  further  step  which  the  plaintiff  could  properly  take, 
except  to  put  the  case  at  issue.  After  issue  joined,  an  exami- 
ner could  have  been  appointed  and  the  proofs  taken  in  an 
orderly  manner.  Instead  of  so  proceeding,  a  commission  of 
experts  was  appointed  to  examine  the  defendant's  machine, 
and  the  order  of  April  7th  was  made  by  which  the  defendant. 
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in  advance  of  any  issue,  was  not  only  required  to  exhibit  his 
machine,  but  also  to  operate  it,  and,  to  explain  the  naode  of  its  con- 
struction and  operation,  although  it  clearly  appeared  that  it 
would  require  considerable  expense  to  clean  the  machine,  put 
it  together,  and  operate  it.  The  defendant  appears  to  have 
been  willing  to  exhibit  it,  and  in  point  of  fact  did  so.  In  view 
of  this  I  have  not  considered  it  necessary  to  review  the  authori- 
ties upon  the  question  of  the  power  of  the  court  to  compel 
him  to  exhibit  his  machine  before  issue  joined.  That  he  might 
have  been  compelled  to  do  so  at  a  proper  stage  of  the  cause, 
is  conceded.  But  to  make  an  order  not  only  to  exhibit,  but 
to  operate  it,  the  practical  effect  of  which  was  to  wring  from 
him  his  defence  in  advance  of  any  issue  joined,  was  an  exces- 
sive and  improvident  exercise  of  chancery  powers.  It  is  the 
more  remarkable  from  the  fact  that  the  plaintiffs  case,  as 
shown  by  the  exhibits  and  drawings,  was  sealed  up  in  an 
envelope  and  retained  by  the  court,  access  to  the  same  being 
not  only  denied  to  the  defendant,  but  even  to  the  experts 
appointed  by  the  court. 

It  is  not  necessary  to  discuss  the  question  how  far  the 
motion  to  dissolve  the  injunction  justified  these  proceedings. 
Upon  that  motion  the  defendant  was  the  actor,  and  if  his 
affidavits  failed  to  satisfy  the  court  that  the  injunction  should 
be  dissolved  his  motion  would  necessarily  fall.  Aside  from 
this  t&e  motion  to  dissolve  was  made  more  than  three  months 
after  the  order  of  April  7  th,  as  appears  by  the  docket  entries. 

We  are  of  opinion  that  the  order  referred  to  was  improvi- 
dently  made.  It  follows  that  the  learned  court  had  no  power 
to  enforce  it  by  attachment. 

The  relator  is  discharged. 

CoNCUBRiNG  Opinion,  Mr.  Justice  Mitchell  : 
It  was  stated  without  challenge  at  the  argument  that  the 
•relator  had  made  a  motion  to  dissolve  the  injunction,  before 
the  order  of  April  7, 1888,  and  the  concluding  sentence  of  the 
opinion  of  the  learned  president  of  the  court  below  indicates 
that  such  was  tbe  fact,  and  that  the  order  was  made  with  spe- 
cial reference  to  a  hearing  on  that  motion. 

If  that  fact  were  before  us  I  should  be  of  opinion  that  the 
inspection  directed  by  the  order  was  within  the  regular  powers 
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of  a  court  of  equity,  especially  where  it  was  concurred  in  by 
the  relator  hiniseK  for  several  months,  nominally  complied 
with,  and  not  objected  to  until  he  found  it  was  to  be  a  real 
examination  which  was  to  bring  his  discovery  to  a  genuine 
test  before  a  competent  mechanical  tribunal. 

But  the  record  unfortunately  does  not  show  any  application 
to  dissolve  the  injunction  until  October  25th,  several  months 
after  the  order  for  inspection ;  and,  as  on  a  hearing  of  this 
kind,  we  can  review  only  the  regularity  of  the  proceedings 
upon  their  face,  we  are  bound  by  the  dates  as  they  appear  on 
the  record. 

Upon  this  ground  I  concur  in  the  opinion  of  the  court  that 
the  order  for  inspection  was  premature,  and  the  commitment 
for  contempt  in  not  obeying  it  was  therefore  improvidently 
issued. 

wkit  of  certiorari. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

For  the  reasons  given  in  Commonwealth  ex  relatione  John 
W.  Keely  v.  The  Superintendent  of  the  Philadelphia  County 
Prison,  just  decided,  the  order  of  the  court  below  of  date  of 
November  17, 1888,  committing  the  said  John  W.  Keely  to 
the  county  prison,  for  contempt,  is  reversed  and  set  aside. 


134      621 
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124  62   ERROR  TO  THE  COURT  OP  COMMON  PLEAS  NO.  3  OP  PHILADEL- 

^   25lc'349:  PHIA  COUNTY. 

Argued  January  14,  1889— Decided  January  28,  1889. 

1.  A  writ  of  error,  not  an  appeal,  is  the  proper  remedy  against  an  erro- 
neous order  striking  a  municipal  claim  for  lien  from  the  records,  and  an 
appeal  improvidently  taken  from  such  order  will  be  quashed  on  motion. 

2.  The  object  of  the  Philadelphia  registiy  acts :  March  14, 1865,  P.  L.  321 ; 
March  29, 1867,  P.  L.  600,  is  (a)  to  enable  the  city  to  designate  the  true 
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owner  of  property  with  reasonable  certainty,  and  (b)  to  provide  ior 
actual  notice  of  municipal  claims  affecting  property  thus  registered  to 
the  ovmer  thereof. 
3.  A  municipal  claim  filed  in  Philadelphia  county  for  the  cost  of  the  abate- 
ment of  a  nuisance,  and  which  does  not  aver  notice  to  tlie  registered 
owner  to  abate  the  nuisance  and  a  non-compliance  therewith,  is  fatally 
defective  and  may  be  stricken  off. 

Before  Paxson,  C.  J.,  Stbrrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

Nos.  897,  398  January  Term  1888,  Sup.  Ct. ;  court  below, 
Nos.  47,  21  December  Term  1883,  C.  P.  No.  3. 

To  the  numbers  and  term  of  the  court  below  indicated,  the 
city  of  Philadelphia  filed  municipal  claims  for  liens,  both  of 
the  form  following : 

City  of  Philadelphia  yr    ^^ 


V. 

Craven  &  Son,  owners  or  reputed 
owners,  or  whoever  may  be  owner. 

Samuel  H.  Dungan,  registered  owner. 


December  Term, 
1883. 


Whereas,  the  board  of  health  of  the  city  of  Philadelphia 
have  removed  a  nuisance  from  a  lot  of  ground,  situate  on  the 
east  side  of  Beechwood  street,  at  the  distance  of  two  hundred 
and  twenty  feet  northward  from  the  north  side  of  Columbia 
avenue,  in  the  Twenty-ninth  ward,  of  the  city  of  Philadelphia, 
containing  in  front  or  breadth  on  said  Beechwood  street  four- 
teen feet,  and  extending  in  length  or  depth  eastward  of  that  width 
at  right  angles  to  said  Beechwood  street  forty-six  feet  to  a 
four  feet  wide  alley ;  which  nuisance  consisted  of  filthy  well 
and  drain  pipe,  and,  after  due  notice  to  the  said  Craven  & 
Son,  owners  or  reputed  owners,  to  remove  said  nuisance,  and 
non-compliance  with  said  notice  on  their  part,  it  was  removed 
by  the  said  board  of  health ;  which  said  work  was  done  on  the 
16th  day  of  July,  1883,  and  in  the  doing  of  which,  on  said  day, 
the  said  board  of  health  incurred  and  paid  seven  dollars  and 
fifty  cents  expenses  thereof,  the  following  being  a  bill  of  par- 
ticulars of  said  expenses,  to  wit : 
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1883. 
July  16.    Abating  nuisance,  1717-19  Beechwood 
street,  twenty-ninth  ward,  cleaning 
well  and  drain  pipe,         ....  $15.00 
Amount  due  by  Craven  &  Son,  for  1719,  7.50 

Now,  the  city  of  Philadelphia  file  in  the  said  court  this  their 
claim  against  the  said  Craven  &  Son,  owners  or  reputed 
owners,  of  said  lot,  and  every  other  person  or  persons  owners 
thereof,  and  against  the  said  lot  of  ground,  and  every  part 
thereof,  for  the  sum  of  $7.50,  which  said  sum  was  the  expense 
incurred  in  the  removal  of  said  nuisance,  and,  with  lawful 
interest,  is  claimed  as  a  lien  against  said  premises,  agreeably  to 
the  several  acts  of  assembly  in  relation  thereto. 

Upon  motions  filed  by  Dungan  and  Michener,  severally, 
alleging  as  grounds  that  the  claims  did  not  set  forth  that 
notice  had  been  given  to  the  registered  owners  of  the  proper- 
ties charged,  rules  were  granted  to  show  cause  why  they 
should  not  be  stricken  off  the  record,  which  rules  the  court,  in 
banc,  FiNLETTER,  P.  J.,  subsequently  made  absolute.  There- 
upon the  claimant  in  each  case  took  out  a  writ  of  error  and  an 
appeal,  aiissigning  the  orders  striking  off  the  claims  as  error. 

At  the  argument  in  this  court,  the  appellees  moved  to  quash 
the  writs  of  error,  on  the  ground  that  the  appellant  was  not 
entitled  to  two  remedies  for*  the  correction  of  the  same  alleged 
error. 

Mr.  E,  Spencer  Miller^  Assistant  City  Solicitor  (with  him 
Mr.  Chas.  F.  Warwick^  City  Solicitor^.,  for  the  plaintiff  in  error  : 

1.  Section  4,  act  of  March  11, 1846,  P.  L.  115,  provides  that 
"  no  plea  averring  want  of  notice  to  remove  nuisances  shall  be 
allowed  in  any  such  action."  The  effect  of  this  provision  is 
wholly  to  exclude  from  the  issues  of  the  case,  the  matter  of 
notice  for  the  removal  of  a  nuisance. 

2.  The  registered  owners  named  upon  the  claims  are  there 
stated  as  of  the  time  of  filing,  six  months  after  the  work  is 
done.  The  lien  must  be  filed  "  against  the  owner  or  reputed 
owner:  "  Section  2,  act  of  April  7, 1830,  P.  L.  348.  In  like 
manner,  under  §  10,  act  of  April  16,  1840,  P.  L.  413.  Section 
1,  act  of  March  29,  1867,  P.  L.  600,  is  hardly  capable  of  a  dif- 
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ferent  constnictioa.  It  provides  that  no  i-egistered  property 
shall  be  subject  to  sale  upon  a  municipal  lien  "  thereafter  to 
accrue,  as  a  lien  of  record  thereon,  except  in  the  name  of  the 
owner  as  returned."  Under  this  provision  the  practice  has 
been  to  suggest  the  name  of  any  new  registered  owner  at  the 
filing  of  the  lien,  and  at  the  issuance  of  each  scire  facias. 

3.  It  is  nowhere  required  in  the  system  of  legislation  apply- 
ing to  mimicipal  claims,  that  the  five  days  notice  shall  be  served 
upon  the  registered  owner.  In  Gans  v.  Philadelphia,  102  Pa. 
97,  and  Simons  v.  Kern,  92  Pa.  455,  the  ground  of  the  ruling, 
at  the  broadest  interpretation,  was  that  since  the  act  of  March 
14,  1865,  P.  L.  321,  and  the  supplement  of  March  29, 1867,  P. 
L.  600,  all  the  requisites  of  legal  proceedings,  upon  any  claim 
must  be  directed  to  die  registered  owner.  But  the  notice  to 
remove  a  nuisance  is  not  a  feature  of  the  legal  proceeding,  but 
preliminary  to  it.  Moreover,  it  nowhere  appears  that  there 
was  any  registered  owner  when  the  work  was  done  for  which 
the  claim  was  filed.  The  claims  show  that  six  months  later 
when  the  liens  were  filed,  there  were  such  owners. 

Mr.  E.  0,  Michener^  for  the  defendants  in  error : 
There  can  be  no  valid  lien,  unless  all  the  requirements  of 
law  are  complied  with :  West.  Penn.  Ry.  Co.  v.  Allegheny, 
92  Pa.  100.  Before  the  board  of  health  can  do  work  upon 
the  property  of  a  citizen,  and  charge  him  with  the  cost,  it  must 
notify  him  to  have  it  done :  Act  of  January  29, 1818,  P.  L.  38. 
Since  the  statutes  require  the  owner  to  register  his  deed,  he  is 
the  owner  contemplated,  is  entitled  to  notice,  and  the  claim 
must  allege  that  notice  was  given :  Simons  v.  Kern,  92  Pa. 
455 ;  Gans  v.  Philadelphia,  102  Pa.  97 ;  Connellsville  Borough 
V.  Gilmore,  15  W.  N.  343;  Philadelphia  v.  Woodward,  13  W. 
N.  372.  As  these  liens  are  read  in  evidence  as  proof  of  all  they 
contain,  and  as  the  owner  cannot  deny  the  truth  of  the  aver- 
ment of  notice,  they  should  be  held  to  the  strictest  interpre- 
tation. 

Opinion,  Mr.  Chief  Ju^ice  Paxson  : 

There  was  a  writ  of  error  and  an  appeal  in  each  of  these 
cases.  We  are  asked  to  quash  the  writ  of  error  upon  the 
ground  that  the  plaintiff  is  not  entitled  to  both  remedies. 


Digitized  by 


Google 


56  EASTERN  DISTRICT,  1889. 

Opinion  of  the  Court. 

The  reason  is  good;  the  error  is  in  its  application.  The  writ 
of  error  is  the  appropriate  remedy :  the  appeal  was  improvi- 
dently  taken  and  will  be  quashed. 

The  claim  was  filed  by  the  board  of  health  for  the  cost  of 
abating  a  nuisance.  It  designates  Craven  &  Son  as  owners  or 
reputed  owners,  and  Samuel  H.  Dungan  as  registered  owner. 
In  the  body  of  the  claim  it  is  averred  ihat  due  notice  was  given 
"  to  the  said  Craven  &  Son,  owners  or  reputed  owners,  to 
remove  said  nuisance,^'  and  that  upon  their  non-compliance 
with  said  request  the  city  proceeded  to  remove  said  nuisance, 
etc.  This  ayerment  excludes  any  allegation  that  notice  was 
given  to  the  registered  owner,  and  for  this  reason  we  regard  the 
claim  as  fatally  defective.  It  was  said  by  this  court  in  ConneUs- 
ville  Borough  v.  Gilmore,  15  W.  N.  343,  which  was  also  a  claim 
filed  for  removing  a  nuisance,  that  "  a  municipal  claim  being 
the  creature  of  statute,  and  unknown  to  the  common  law,  must 
conform  to  the  law  of  its  creation.  This  claim  is  radically 
defective.  The  act  of  1851  only  empowers  the  borough  to 
file  such  a  claim  after  the  default  of  the  "owner  or  occupier  to 
remove  the  obstruction,  and  after  a  demand  upon  him  by  the 
borough  authorities  to  do  so.  Such  demand  being  a  prerequi- 
site, should  have  been  averred  in  the  claim." 
'  Every  word  of  this  is  applicable  to  the  case  in  hand.  In  the 
city  of  Philadelphia,  since  the  passage  of  the  registry  act,  where 
notice  is  required  to  be  given  to  the  owner,  it  must  be  given 
to  the  registered  owner,  if  there  be  one.  The  object  of  the 
notice  is  to  enable  the  owner  to  remove  the  nuisance,  and  thus 
avoid  the  increased  expense  of  having  it  done  by  the  city. 
The  object  of  the  registry  act  was  twofold,  (a)  to  enable  the 
city  to  designate  the  true  owner  with  reasonable  certainty,  and 
(6)  to  provide  for  actual  notice  to  such  owner  of  municipal 
claims  affecting  his  property.  It  is  not  enough  to  give  notice 
to  a  reputed  owner,  who  is  often  a  vicarious  John  Doe  or  Rich- 
ard Roe,  and  then  after  the  work  has  been  done  by  the  city, 
and  perhaps  large  additional  costs  have  been  incurred,  insert 
the  name  of  the  registered  owner  in  the  claim  filed.  It  is  as 
easy  to  ascertain  the  name  of  the  registered  owner  when  the 
notice  is  to  be  given  as  when  the  claim  is  filed.  The  foregoing 
views  are  sustained  by  abundant  authority.  It  is  sufficient  to 
refer  to  Simons  v.  Kern,  92  Pa.  455 ;  Gans  v.  The  City,  102 
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Pa.  97.    We  have  made  similar  rulings  in  the  western  district, 
not  yet  reported.* 

It  is  true  the  point  decided  in  the  cases  cited  was  that  the 
sale  of  the  property  of  a  registered  owner  without  notice  to 
him  was  void,  and  from  this  it  may  be  inferred  that  it  is  suflS- 
cient  to  name  him  in  the  claim  and  serve  him  in  the  manner 
required  by  the  act  of  assembly.  This  may  be  so  in  some 
instances,  but  where  a  previous  notice  is  required  to  be  given 
to  the  owner,  as  in  the  case  of  the  removal  of  a  nuisance,  and 
the  city  has  no  right  to  charge  him  with  the  cost  of  such 
removal,  except  after  his  neglect  to  do  so,  it  comes  clearly 
within  the  reason  of  the  cases  cited  to  hold  that  the  notice 
must  be  given  to  the  registered  owner,  if  there  be  one.  As 
was  said  by  our  late  colleague,  Mr.  Justice  Trxjnkey,  in  Gans 
V.  The  City,  supra,  "  notice  to  the  owner  being  a  prerequisite, 
the  claim  should  be  filed  against  the  property  in  the  name  of 
the  person  upon  whom  the  notice  was  served.  The  law  requires 
the  return  and  registry  of  the  owners  of  every  lot  of  ground 
upon  the  plans  of  the  city,  and  if  so  registered,  the  lot  shall 
not  be  sold  for  taxes  or  other  municipal  claims,  except  in  the 
name  of  the  owner  as  returned.  Although  the  proceeding  is 
in  rem,  it  is  contemplated  that  the  owner's  name  shall  appear 
in  the  claim  and  proceedings  thereon."  This  means  all  tlie 
proceedings,  as  well  those  which  occur  at  the  incipiency  of 
the  claim,  as  those  which  relate  to  its  enforcement.  The 
necessity  of  notice  to  the  owner  to  remove  a  nuisance  is  con- 
ceded, and  the  authorities  cited  show  that  a  sale  without  notice 
of  the  claim  is  forbidden  by  law  and  is  absolutely  void. 

It  was  urged  on  behalf  of  the  city  that  inasmuch  as  the  claim 
is  silent  as  to  when  Mr.  Dungan  became  registered  owner, 
there  is  no  presumption  that  he  was  such  at  the  time  the  notice 
was  given.  We  do  not  see  the  force  of  this.  We  think 
there  is  such  a  presumption ;  at  any  rate,  the  city  is  bound  to 
put  on  record  every  averment  necessary  to  sustain  its  claim,  and 
if  Mr.  Dungan's  deed  was  not  registered  at  that  time  it  was 
very  easy  to  have  said  so. 

The  judgment  is  affirmed  in  each  case  upon  the 
writ  of  error.  The  appeal  in  each  case  is 
quashed  at  the  costs  of  the  appellant. 

♦Perhaps  in  Ferguson  v.  Quinn,  123  Pa.  337. 
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PHILAD.  &  R.  R.  CO.  v.  D.  A.  KNIGHT  ET  AL. 

1  124      68J 

1^^^  '  ^1  ERROR  TO  THE  COURT  OF  COMMON  PLEAS  NO.  8  OF  PHILADBL- 

PHIA  COUNTY. 
Argued  January  15,  1889— Decided  January  28,  1889. 

1.  As  a  genei-al  rule,  the  contract  of  suretyship  is  an  original  undertaking, 
and  the  surety  is  bound  therein  to  the  full  extent  of  the  liability  of  the 
principal. 

2.  In  the  ease  of  bonds  with  interest  coupons,  the  latter  may  be  detached 
from  the  bonds,  as  they  become  due,  and  if  not  paid  at  maturity  the 
holdei"  may  recover  interest  thereon  from  the  obligoi*s. 

3.  Wherefore,  the  guarantor  of  the  prompt  payment  of  the  prinpipal  and 
interest  of  such  bonds  is  liable  for  interest  upon  the  separable  cou[>ons 
therefrom,  from  the  time  the  same  are  payable. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  440  January  Term  1888,  Sup.  Ct. ;  court  below,  No.  671 
December  Term  1887,  C.  P.  No.  3. 

To  the  number  and  term  of  the  court  below  indicated,  David 
A.  Knight  and  others,  executors  of  Wm.  H.  Knight,  deceased, 
brought  assumpsit  against  the  Philadelphia  &  Reading  R.  Co., 
to  recover  upon  certain  interest  coupons  from  corporate  bonds 
issued  by  the  Schuylkill  Navigation  Co.,  secured  by  a  trust 
deed  or  mortgage  dated  July  12,  1870. 

With  the  plaintiff's  statement  was  filed  an  attached  copy  of 
the  bond  of  the  navigation  company  and  of  the  coupons  sued 
upon.  There  was  indorsed  upon  the  bond  the  following  guar- 
t^nty  executed  by  the  Phil.  &  R.  R.  Co.,  defendant,  by  its  cor- 
porate officers : 

Know  all  men  by  these  presents,  That  for  a  valuable  con- 
sideration the  Philadelphia  and  Reading  Railroad  Company 
hereby  guarantee  the  punctual  payment  of  the  principal  and 
interest  of  the  within  obligation  when  and  as  the  same  shall 
respectively  fall  due. 

In  Witness  Whereof,  The  said  company  have  hereunto 
afiSxed  their  corporate  seal,  attested  by  their  president  and 
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secretary,  this  twelfth  day  of  July,  Anno  Domini  eighteen 
hundred  and  seventy. 

The  plaintiffs  claimed  interest  upon  the  amounts  due  upon 
the  coupons,  severally,  from  the  time  when  payable. 

The  defendant  company  filed  an  affidavit  of  defence,  aver- 
ring that,  as  the  action  was  not  against  the  Schuylkill  Nav.  Co. 
to  recover  upon  the  coupons,  but  upon  the  guaranty  of  the 
defendant  company  for  the  punctual  payment  of  the  principal 
and  interest  upon  the  bonds,  to  which  the  coupons  were 
attached,  interest  upon  the  coupons  was  not  recoverablciagainst 
the  defendant  company. 

Upon  a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defence,  the  court,  Finletteb,  P.  J.,  directed  judgment  to  be 
entered  for  the  plaintiffs  for  the  amount  due  upon  the  coupons 
with  interest  from  the  times  when  the  same  were  payable. 
The  defendant  then  took  this  writ,  assigning  the  order  entering 
such  judgment  as  error. 

[Other  like  actions  were  brought  against  the  defendant, 
wherein  the  same  defence  was  made,  like  judgments  entered, 
and  writs  of  error  raising  the  same  question  taken,  and  argued 
with  this  case.] 

Mr.  ThoTnaB  Hart,  Jr.^  for  the  plaintiff  in  error : 

1.  Compound  interest  is  not  recoverable  in  Pennsylvania, 
without  a  special  agreement  to  pay  it :  Sparks  v.  Grarrigues,  1 
Binn.  152 ;  Stokely  v.  Thompson,  34  Pa.  210 ;  Robert's  App., 
92  Pa.  421.  The  ground  upon  which  interest  is  allowed  on 
coupons  against  the  obligor  of  the  bond,  is  that  the  coupons 
are  sepai'able  instruments,  perfect  in  themselves  and  negotiable 
in  form :  Aurora  City  v.  West,  7  Wall.  82 ;  Clark  v.  Iowa  City, 
20  Wall.  5^3;  Beaver  Co.  v.  Armstrong,  44  Pa.  63;  North 
Penn.  R.  Co.  v.  Adams,  64  Pa.  94 ;  Phil.  &  R.  R.  Co.  v.  Smith, 
105  Pa.  195. 

2.  Now,  the  suits  against  the  defendant  here  are  not  upon 
the  coupons.  The  coupons  themselves  contain  no  engagement 
of  the  defendant  company.  The  obligation  of  the  defendant 
is  indorsed  upon  the  bond  alone,  guaranteeing  the  payment  of 
the  "principal  and  interest  of  this  obligation."  A  sui-ety  is 
not  to  be  charged  beyond  the  precise  terms  of  his  engagement : 
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De  Colyar  on  Guaranties,  178*,  208* ;  Brandt  on  Suretyship, 
§  79 ;  Commonwealth  v.  Simonton,  1  W.  312. 

Mr.  Wm.  K,  Shryocky  Mr.  E.  P.  Allinsony  Mr.  J.  W.  M.  Car- 
deza  and  Mr.  Thomas  B.  Taylor^  for  the  defendants  in  error : 

1.  A  surety  is  bound  with  his  principal  as  an  original  prom- 
isor. He  is  a  debtor  from  the  beginning  and  must  see  that 
the  debt  is  paid.  He  is  held  ordinarily  to  know  every  default 
of  his  principal,  and  cannot  protect  himself  by  the  mere  indul- 
gence of  the  principal,  nor  by  want  of  notice  of  his  default. 
Being  bound  with  the  principal,  his  obligation  to  pay  is  equally 
absolute :  Bean  v.  Chapman,  62  Ala.  68 ;  McMillen  v.  Bank, 
32  Ind.  14 ;  Ackermann  v.  Ehrensperger,  16  M.  &  W.  99 ;  De 
Colyar  on  Guaranties,  203*  ;  Stovall  v.  Banks,  10  Wall.  583 ; 
Benjamin  v.  Hillard,  23  How.  149;  Bowman  v.  Read,  2  WalL 
51 ;  Roth  V.  Miller,  15  S.  &  R.  100. 

2.  Although  separable  coupons  for  interest  are  negotiable 
securities,  and  the  holdei-s  may  sue  thereon  without  producing 
or  being  interested  in  the  bonds  from  which  they  were  de- 
tached, yet  for  the  purpose  of  ascertaining  the  leg^  rights  of 
the  parties,  the  bond,  the  mortgage  therein  referred  to,  and 
the  coupons,  must  all  be  construed  together:  McClelland  v. 
Raiboad  Co.,  3  N.  Y.  St  R.  250 ;  Genoa  v.  Woodruff,  2  Otto 
502 ;  Moody  v.  Raihwd  Co.,  13  W.  N.  48 ;  Phil.  &  R.  R.  Co. 
V.  Smith,  105  Pa.  195 ;  North  Penn.  R.  Co.  v.  Adams,  54  Pa. 
94;  Beaver  Co.  v.  Armstrong,  44  Pa.  63 ;  Phil.  &  R.  R.  Co. 
V.  FideUty  Co.,  105  Pa.  216. 

Opinion,  Mr.  Chief  Justice  Paxson: 

The  liability  of  the  plaintiffs  in  error  in  these  cases  is  con- 
ceded to  the  extent  of  the  principal  of  the  bonds  and  the 
interest  due  thereon.  They  deny,  however,  that  they  are 
responsible  under  their  contract  of  suretyship  for  interest  upon 
the  over-due  coupons ;  no  such  contract  appears  upon  the  cou- 
pons ;  it  is  to  be  found  indorsed  upon  the  back  of  the  bonds  re- 
spectively and  is  as  follows : 

"  Know  all  men  by  these  presents,  that  for  a  valuable  con- 
sideration the  Philadelphia  and  Reading  Railroad  Company 
hereby  guarantee  the  punctual  payment  of  the  principal  and 
interest  of  the  within  obligation  when  and  as  the  same  shall 
respective!}'  fall  due." 
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We  have  no  controversy  with  the  cases  cited  for  the  plaint- 
iffs in  error,  which  decide  that  compound  interest  cannot  as  a 
general  rule  be  recovered  in  this  state.  It  is  equally  true, 
however,  that  in  the  case  of  coupon  bonds  the  coupons  may  be 
detached  from  the  bond  when  due,  and  if  not  paid  at  maturity 
interest  may  be  recovered  thereon  by  the  holder:  Town  of 
Genoa  v.  Woodruff,  92  U.  S.  602 ;  PhU.  &  R.  R.  Co.  v.  Smith, 
105  Pa.  195;  North  Penn.  R.  Co.  v.  Adams,  54  Pa.  94;. 
Beaver  Co.  v.  Armstrong,  44  Pa.  68 ;  Phil.  &  R.  R.  Co.  v. 
FideUty  Ins.  &  T.  Co.,  105  Pa.  216. 

There  can  be  no  doubt  that  the  Schuylkill  Navigation  Com- 
pany would  have  been  liable  to  pay  interest  on  their  coupons. 
Is  the  Reading  Railroad  Company  as  surety  on  the  bonds  in 
any  better  position?  We  think  not.  As  such  surety  the 
company  is  bound  to  the  full  extent  that  the  principal  is 
bound.  This  is  the  general  rule  in  regard  to  sureties,  and 
there  is  nothing  in  this  case  to  limit  this  liability.  The  plaint- 
iffs in  error  knew  when  they  guaranteed  the  bonds  that  they 
had  coupons  attached,  and  that  if  the  coupons  were  not  paid 
at  maturity  interest  could  be  recovered  thereon.  Their  con- 
tract was  an  original  undertaking,  and  the  holders  of  the  cou- 
pons had  a  right  to  proceed  at  once  against  the  surety.  The 
holders  of  the  coupons  are  not  bound  to  surrender  them  until 
paid  with  interest ;  the  surety  has  no  right  to  demand  them 
until  payment  in  full  of  both  principal  and  interest. 

The  judgment  is  affirmed  in  each  case. 


INTERNAL  MARINE  INS.  CO.  v.  THOS.  WINSMORE. 

EBBOB  TO  THE  COtJBT  OF  COMMON  PLEAS  NO.  2  OF  PHILADEL- 
PHIA COUNTY. 

Argued  January  16,  1880— Decided  January  28,  1880. 

1.  As  a  general  rule,  whatever  furnishes  to  the  assured  a  reasonable 
expectation  of  pecuniary  benefit  from  the  continued  existence  of  the 
subject-matter  of  insurance,  is  a  valid  insurable  interest  therein,  and  the 
right  of  property  is  not  always  on  essential  ingredient. 
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2.  The  owners  of  a  vessel  and  its  cargo  engaged  in  a  joint  venture  are  in 
the  relation  of  partners  in  the  venture,  each  having  a  lien  on  the  vessel 
and  cargo  for  his  own  interest  in  the  copartnership,  as  well  as  for 
advancements  and  disbursements  made  by  him  for  the  common  benefit. 

8.  Wherefore,  such  a  part  owner  has  an  insurable  interest  in  the  joint 
venture,  validating  an  insurance  on  the  same,  to  the  extent  of  his 
advancements  and  disbursements  made  on  liabilities  incurred  before  the 
vessel  is  destroyed,  and  for  which  it  would  have  been  liable  had  the 
loss  not  occurred. 

Before  Paxson,  C.  J.,  Sterrett,  Greso^,  Clark,  WiUi- 
lAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  60  July  Term  1888,  Sup.  Ct;  court  below.  No.  861 
December  Term  1887,  C.  P.  No.  2. 

On  January  23, 1888,  Thomas  Winsmore  brought  assumpsit 
against  the  International  Marine  Insurance  Company,  Limited, 
and  the  same  day  filed  a  statement  from  which  the  following 
facts  appeared  as  the  ground  of  action : 

The  Schooner,  Francis  L.  Cooper,  of  which  Thomas  Wins- 
more,  the  plaintiff,  was  part  owner  to  the  extent  of  an  eighth 
interest,  was  an  American  vessel  hailing  from  Philadelphia, 
and  on  March  27, 1887,  set  out  from  her  home  port  with  a 
cargo  of  general  merchandise  purchased  on  the  joint  account 
of  the  owners  and  bound  for  San  Andreas,  Old  Providence 
and  other  islands  in  the  Caribbean  sea,  where  the  cargo  was 
to  be  sold  for  cash  and  cocoanuts,  a  cargo  of  cocoanuts  to  be 
carried  on  her  return  voyage  to  Philadelphia,  there  to  be  sold, 
also  for  joint  account  of  the  owners.  At  the  date  of  the 
schooner's  departure,  the  plaintiff,  at  the  request  of  the  other 
owners,  had  advanced  for  store  and  chandlery  bills  the  sum  of 
$1,600.39,  and  between  that  date  and  June  1, 1887,  he  had 
made  further  advances  on  account  of  wages  and  insurance  on 
cargo,  amounting  to  $250.50. 

On  June  25, 1887,  while  the  schooner  was  at  sea,  the  de- 
fendant company  signed  and  delivered  to  the  plaintiff  a  con- 
tract of  insurance,  of  which  the  following  was  the  material 
part: 

"  This  is  to  certify  that  we  have  insured  for  Thomas  Wins- 
more,  subject  to  the  conditions  of  special  cargo  policy,  now  in 
use  by  the  insurers,  the  sum  of  one  thousand  dollars,  on  ad- 
vances and  disbursements,  valued  at  sum  insured,  by  the 
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Bcliooner  Francis  L.  Cooper,  at  and  from  San  Andreas  and 
Old  Providence  to  Philadelphia.  Loss,  if  any,  payable  at  the 
office  of  the  company  in  Philadelphia,  to  the  order  of  Thomais 
Winsmore  on  presentation  of  this  certificate,  and  said  loss  to 
be  adjusted  with  the  holder  hereof,  in  conformity  with  the 
conditions  of  the  said  policy.'* 

The  schooner  reached  Aspinwall  on  June  28, 1887,  and  on 
June  30th  Siiiled  for  San  Andreas,  where  she  arrived  on  July 
3d.  A  cargo  of  cocoanuts  was  procured  and  placed  on  board, 
but  before  sailing  fi'om  San  Andreas  she  was  destroyed  by  fire 
with  her  entire  cargo,  on  August  10th.  On  September  5th 
and  8th,  1887,  the  plaintiff  paid  for  wages  of  the  crew  and 
master  from  March  23d,  the  sum  of  $1,397.74. 

The  foregoing  facts  were  undisputed  by  the  affidavit  of  de- 
fence, filed  on  February  6, 1888,  but  recovery  by  the  plaintiff 
was  resisted  upon  grounds  sufficiently  appearing  in  the  opin- 
ion of  this  court 

On  April  9, 1888,  the  court,  Hake,  P.  J.,  made  absolute  a 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defence  ; 
exception.  The  damages  were  then  assessed  in  favor  of  the 
plaintiff  at  $1,080,  and  judgment  entered,  when  the  defendant 
company  took  this  writ,  assigning  as  error  the  order  making 
absolute  the  rule  for  judgment. 

Mr,  Alfred  Driver  (with  him  Mr.  J.  Warren  Cotdston)^  for 
the  plaintiff  in  error : 

1.  A  lien  for  advances  for  store  and  chandlery  bills  for  a 
domestic  vessel  in  her  home  port,  is  given  by  §  2,  act  of  June 
13,  1836,  P.  L.  616,  which  continues  till  the  time  when  the 
vessel  shall  proceed  on  her  next  voyage  and  no  longer.  Sup- 
plies, etc.,  furnished  to  a  vessel  at  her  home  pert  do  not  create 
a  lien  against  the  vessel  under  the  general  maritime  law :  The 
General  Smith,  4  Wheat.  438;  The  Lottawanna,  21  Wall. 
568;  Insurance  Co.  v.  Baring,  20  Wall.  159,  163.  Being 
without  a  lien  upon  the  vessel,  the  plaintiff  was  without  an 
insurable  interest,  and  his  demand  for  such  advances  falls : 
Insurance  Co.  v.  Baring,  20  Wall.  159,  163 ;  1  Phillips  on 
Insurance,  §  204 ;  The  Lottawanna,  21  Wall.  559.  The  same 
principle  will  apply  to  the  other  items  of  plaintiffs  claim  ad- 
vanced before  the  certificate  of  insurance  was  made. 
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2.  The  defendant  insured  advancements  and  disbursements 
made  and  to  be  made,  "  at  and-  from  San  Andreas  and  Old 
Providence  to  Philadelphia."  It  is  not  shown  what  proportion 
of  the  wages  of  crew  and  master  became  due  after  July  3, 1887, 
when  the  insurance  attached.  Moreover,  the  schooner  was 
destroyed  August  10,  1887,  and  these  wages  were  paid  up  to 
September  5th.  And  in  addition,  it  is  well  settled  by  the 
American  law  that  the  master  has  no  lien  upon  the  vessel  for 
his  wages :  The  Orleans  v.  The  Phoebus,  11  Pet.  175 ;  The 
Imogene  McTerry,  19  Fed.  R.  463 ;  Fisher  v.  Willing,  8  S.  & 
R.  118.  The  maritime  lien  for  the  wages  of  seamen  is  a  per- 
sonal one,  and  cannot  be  assigned  so  as  to  be  enforceable  as  a 
lien  by  the  assignee :  Henry's  Admiralty,  133. 

Mr.  Henry  R.  Udmunda  (with  him  Mr.  James  M.  Wesf)^  for 
the  defendant  in  error : 

1.  While  the  owners  were  tenants  in  common  of  the  vessel, 
yet  as  to  this  particular  venture  they  were  partners,  and 
the  part  owner  making  advancements  and  disbursements  on 
account  thereof  has  a  lien  in  rem  therefor  against  the  vessel, 
cargo  and  earnings:  Story  on  Partnership,  56,  97,  441,  444; 
Abbott  on  Shipping,  77,  79,  94 ;  De  Colyar  on  Partnership,  794 ; 
1  Parsons,  Mar.  Law,  95, 101 ;  Holdemess  v.  Shackels,  3  B.  &  C. 
612,  618 ;  Doddington  v.  Hallet,  1  Ves.  Sr.  497. 

2.  Right  of  property  is  not  essential  to  an  insurable  interest ; 
injury  from  its  destruction,  or  benefit  from  its  preservation, 
may  be  sufficient :  whatever  furnishes  a  reasonable  expectation 
of  pecuniary  benefit  from  the  continued  existence  of  the  sub- 
ject of  insurance,  is  usually  a  valid  insurable  interest :  Hancox 
V.  Insurance  Co.,  3  Sumn.  142 ;  Bucks  v.  Hedrick,  1  Pet.  168 ; 
Miltenberger  v.  Beacom,  9  Pa.  198;  Marshall  on  Insurance, 
105 ;  Dixon,  General  Average,  144 ;  Baring  v.  Insurance  Co., 
20  Wall.  163 ;  Pedrick  v.  Fisher,  1  Sprague  565 ;  Patapsco  Ins. 
Co.  V.  Coulter,  3  Pet.  222 ;  Fenn  v.  Insurance  Co.,  53  Ga.  378 ; 
Putnam  v.  Insurance  Co.,  5  Met.  386 ;  Lucena  v.  Robinson,  2 
Bos.  &  P.  75. 

8.  The  insured  is  under  no  obligation  to  disclose  everything 
to  the  underwriters;  silence  is  no  imputation  of  bad  faith: 
Grevemeyer  v.  Insurance  Co.,  62  Pa.  340.  A  consignee  who 
has  made  advances  on  the  faith  of  the  consignment  may  insure 
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them  in  his  own  name :  Parks  v.  Insurance  Co.,  5  Pick.  34 ; 
Van  Nutter  v.  Insurance  Co.,  2  Sandf.  490 ;  and  the  value  of 
plaintiff's  interest  is  not  material :  Strong  v.  Insurance  Co.,  10 
Pick.  40;  Carruthers  v.  Sheddon,  6  Taunt.  13. 

Opinion,  Mr.  Justice  Sterrett  : 

In  view  of  the  undisputed  facts  disclosed  by  the  statement 
of  claim  and  affidavit  of  defence,  there  appears  to  have  been  no 
error  in  enteiing  the  judgment  complained  of. 

In  March,  1887,  plaintiff  below  and  other  owners  of  the 
schooner  Francis  L.  Cooper  were  engaged  in  the  joint  venture 
referred  to  in  the  affidavit  of  defence.  The  vessel,  with  a 
cargo  of  general  merchandise  belonging  to  the  owners,  then 
left  the  port  of  Philadelphia,  bound  for  Old  Providence,  San 
Andreas,  and  other  islands  in  the  Caribbean  sea.  In  accord- 
ance with  their  original  purpose,  the  outward  cargo  was  there 
disposed  of  tor  cash  and  in  exchange  for  other  merchandise, 
which  was  intended  to  have  been  brought  to  Philadelphia,  by 
the  vessel  on  her  return  trip,  and  there  sold  for  joint  account 
of  her  owners.  On  August  10th  of  the  same  year  the  vessel, 
laden  with  cargo  thus  procured  for  the  homebound  voyage, 
while  lying  at  the  harbor  of  San  Andreas,  was  totally  destroyed 
by  fire. 

With  the  view  of  promoting  the  joint  venture,  the  plaintiff 
below,  at  the  request  of  the  other  owners  of  vessel  and  cargo, 
made  the  advancements  and  disbursements  necessary  to  pro- 
vide the  vessel  with  crew,  means  of  subsistence,  etc.,  for  the 
out-  as  well  as  the  in-bound  voyage.  In  June,  1887,  while  the 
vessel  was  at  sea,  the  contract  of  insurance  in  suit  was  effected 
for  the  purpose  of  indemnifying  himself  in  case  the  vessel  and 
cargo  were  lost  and  the  means  of  reimbursing  him  were  thus 
wanting.  It  is  not  denied  that  the  advancements  and  disburse- 
ments were  made,  as  alleged,  nor  is  it  denied  that  the  charges 
therefor,  aggregating  $3,250.63,  are  reasonable  and  proper. 

It  is  scarcely  necessary  to  cite  authorities  to  show  that,  upon 
such  a  state  of  facts,  plaintiff  below  had  an  insurable  interest, 
at  least  to  the  extent  of  his  advancements  and  disbursements. 
While  it  may  be  difficult  to  give  a  comprehensive  and  at  the 
same  time  accurate  definition  of  an  insurable  interest,  it  is 
doubtless  well  settled  that  not  only  any  qualified  property  in 
Vol,  cxxiv— 6 
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the  thing  insured,  but  also  any  reasonable  expectation  of  legit- 
imate  profit  or  advantage,  to  spring  therefrom,  is  a  proper  sub- 
ject of  insurance.  Right  of  property  is  not  always  an  essential 
ingredient  of  an  insurable  interest.  Loss  or  injury  from  its 
destruction,  or  benefit  from  its  preservation,  may  be  sufficient. 
As  a  general  rule,  whatever  furnishes  a  reasonable  expectation 
of  pecuniary  benefit  from  the  continued  existence  of  the  sub- 
ject of  insurance  is  a  valid  insurable  interest:  Miltenberger  v. 
Beacom,  9  Pa.  199. 

The  advancements  and  disbursements,  referred  to  in  the 
contract  of  insurance,  embrace  not  only  money  advanced  by 
plaintiff  below,  at  the  request  of  the  other  owners,  for  the  pai^ 
ticular  voyage  and  venture,  but  all  disbursements,  on  account 
thereof,  made  in  pursuance  of  liabilities  incurred  before  the 
vessel  was  destroyed,  and  for  which  it  would  have  been  liable  in 
case  the  loss  had  not  occurred.  The  phrase  "at  and  from  San 
Andreas  and  Old  Providence  to  Philadelphia,"  designates  the 
part  of  the  voyage  to  which  the  risk  insured  against  was 
intended  to  apply,  and  not  the  time  within  or  during  which  the 
advancements  and  disbursements  were  to  be  made. 

As  owners  of  the  schooner,  the  parties  were  of  course  ten- 
ants in  common  of  the  vessel ;  but,  as  to  their  joint  venture, 
their  relation  was  that  of  partners,  each  of  whom  has  a  lien  on 
the  partnership  property  not  only  for  liabilities  to  third  parties, 
but  also  for  his  own  interest  in  the  copartnership,  as  well  as 
for  moneys  advanced  by  him  for  the  use  thereof.  Hence,  part 
owners  of  a  vessel  who  purchase  a  cargo  and  engage  in  a  ven- 
ture, involving  the  transportation,  sale,  and  exchange  of  the 
cargo,  etc.,  for  their  joint  account,  have  a  like  lien  for  advance- 
ments and  disbursements  made  by  each  respectively  for  the 
common  benefit :  Story  on  Part.,  §§  56,  97,  441,  444.  In  the 
section  last  cited,  the  learned  author  says :  "  In  short,  cases  of 
this  sort  are  treated  as  constituting  a  quasi  partnership  with 
reference  to  the  intended  voyage  or  adventure  upon  which  the 
ship  is  to  be  employed ;  and  therefore  the  repairs,  outfits  and 
other  expenses  incurred  to  accomplish  the  enterprise  are 
deemed  to  be  made  on  joint  account,  and  intended  to  be 
governed,  as  to  rights  and  liens,  by  the  rules  of  strict  partner- 

shii)s It  is  but  a  reasonable  presumption,  in  the  absence 

of  all  controlling  circumstances,  that  part  owners  do  not  intend 
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to  rely  solely  upon  the  personal  responsibility  of  each  other, 
to  reimburse  themselves  for  expenses  and  charges  incurred 
upon  the  common  property  for  the  common  benefit ;  but,  that 
there  is  a  mutual  understanding  that  they  shall  possess  a  lien 
in  rem."  That  presumption  is  not  in  any  degree  weakened, 
but  rather  strengthened,  in  the  case  at  bar,  by  the  fact  that  the 
advancements  and  disbursements  were  made  at  the  request  of 
the  other  owners. 

It  is  unnecessary  to  notice  other  grounds  of  defence  sug- 
gested by  plaintiff  in  error.  There  is  nothing  in  either  of 
them  that  would  have  warranted  the  court  in  refusing  judg- 
ment for  want  of  a  suflBcient  affidavit  of  defence.  An  applica- 
tion of  the  principles  above  noticed  to  the  undisputed  facts  of 
the  case  entitled  plaintiff  below  to  judgment. 

Judgment  affirmed. 


D.  R.  PATTERSON  v.  E.  S.  HARLAN. 

ERROR  TO  THE  COURT  OF  COM>rON  PLEAS  NO.  3  OF  PHILADEL- 
PHIA COUNTY. 

Argued  January  17, 1889— Decided  January  28, 1889. 

1.  If ,  in  a  conveyance  or  mortgage  of  a  lot,  it  is  described  as  bounded 
upon  a  street  laid  down  upon  a  municipal  plan  but  unopened,  the  street 
becomes  appuitenant  to  the  lot,  and,  as  between  the  grantor  and  grantee, 
the  mortgagor  and  mortgagee,  title  to  the  soil  to  the  middle  of  the  sti'eet 


(a)  A  deed  conveyed  lots  described  as  bounded  on  certain  streets  laid  out 
upon  the  municipal  plan  but  unopened,  and  contained  the  clause: 
•*  Together,  as  respects  each  of  the  said  lots, with  its  full  pro- 
portion of  the  street  or  streets,  avenue  or  avenues,  on  which  it  is 
situated/^ 

(b)  The  grantee  mortgaged  the  lots,  describing  them  in  the  mortgage  as 
bounded  on  said  streets  but  not  including  in  the  description  the  clause 
above  quoted  from  the  deed,  and  afterward  the  lots  were  sold  under  the 
mortgage  and  a  deed  made  to  the  purchaser. 

(c)  The  sale  upon  the  mortgage  foreclosure  did  not  satisfy  the  bond 
secured  by  the  mortgage,  and,  upon  a  judgment  obtained  for  the  bal- 
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anee  due  upon  the  bond,  the  interest  of  the  mortgagor  in  the  soil  to  the 
middle  of  the  streets  was  sold  at  sheriflPs  sale. 
2.  In  such  case,  the  omission  fix>m  the  mortgage  of  the  clause  quoted  from 
the  deed  was  immaterial,  and  the  purchaser  at  sheriflTs  sale  under  the 
mortgage  foreclosure  took  the  title  of  the  mortgagor  to  the  soil  of  the 
sti'eets  passing  to  him  under  the  original  deed. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No.  70  July  Term  1889,  Sup.  Ct ;  court  below,  No.  47 
December  Term  1886,  C.  P.  No.  3. 

On  November  19, 1886,  D.  Ramsey  Patterson  brought  eject- 
ment against  Edward  S.  Harlan,  to  recover  a  parcel  of  land 
containing  about  three  quarters  of  an  acre,  being  one  half  of 
the  ground  occupied  by  Duncannon  and  Lindley  avenues  and 
Fourth  street,  as  laid  out  on  the  city  pLm.     Issue. 

At  a  second  trial  of  the  cause,  on  February  8,  1888,  the 
plaintiff  showed  title  as  follows : 

Deed  of  partition  made  between  the  heirs  of  Margaret  Har- 
lan, deceased.  May  22,  1874,  recorded  and  conveying  to  R.  P. 
Harlan  certain  lots  bounded  by  Fourth  street,  Duncannon 
avenue  and  Lindley  avenue.  This  deed  was  not  shown  in  the 
paper  books,  but  it  was  said  to  contain  the  following  clause : 

"  Together  as  respects  each  of  said  lots,  above  granted  and 
released,  with  its  full  proportion  of  the  soil  of  the  street  or 
streets,  avenue  or  avenues,  on  which  it  is  situate." 

It  was  admitted  as  evidence  by  the  parties  that  Fourth 
street  and  Duncannon  and  Lindley  avenues,  were  laid  out  on 
the  city  plan,  but  not  opened  or  occupied  and  used  as  streets. 
The  plaintiff  then  showed  the  record  of  a  suit  and  judgment 
by  the  assignees  of  Abraham  Ritter  against  R.  P.  Harlan,  in 
an  action  upon  a  bond  to  Abmham  Ritter  for  $3,500,  an  ex- 
ecution, levy  and  condemnation,  and  a  sheriff's  deed  to  the 
plaintiff  dated  November  7,  1885,  in  pursuance  of  a  sheriff's 
sale  under  said  judgment,  conveying  the  property  in  dispute 
to  the  plaintiff,  the  lines  of  the  deed  embracing  the  ground 
between  the  lines  of  the  deed  to  R.  P.  Harlan  dated  May  22, 
1874,  and  the  middle  of  the  street  and  avenues  upon  which 
the  lots  were  bounded.  The  plaintiff,  having  shown  the  writ 
to  prove  defendant's  possession,  rested. 
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The  defendant,  showing  title,  read  from  the  partition  deed 
to  R.  P.  Harlan,  dated  May  22, 1874,  already  in  evidence,  the 
foUowmg  clause : 

**  That  should  any  of  the  parties  hereto,  owners  of  the  said 
premises,  desire  any  of  the  streets  or  avenues  extending 
through  the  said  premises  to  be  opened  in  order  to  obtain 
access  to  their  respective  lots,  the  other  owners  shall  not 
oppose  such  opening,  but  shall  remove  the  fences  adjoining 
their  grounds  on  each  of  such  streets,  permitting  free  access  to 
such  grounds  without  demand  for  damages,  and  shall  execute 
deeds  of  dedication  for  the  said  streets  or  avenues." 

The  defendant  then  showed  a  mortgage  by  R.  P.  Harlan  to 
Abraham  Ritter  to  secure  the  bond  for  $3,500,  upon  which 
the  suit  had  been  brought  and  judgment  obtained,  put  in  evi- 
dence by  the  plaintiff.  This  mortgage  was  not  presented  in 
the  paper  books,  but  it  was  said  to  describe  the  mortgaged 
premises  as  bounded  by  Fourth  street,  Duncannon  and  Lind- 
ley  avenues,  and  to  contain  the  ordinary  language,  "  together 
with  all  appurtenances,  all  and  singular  the  streets,  ways, 
water  courses,"  etc.  The  defendant  followed  with  the  record 
of  a  judgment  in  a  scire  facias  upon  the  mortgage  referred  to, 
a  sheriff's  sale  thereon  not  satisfying  the  mortgage,  a  sheriflTs 
deed  for  the  premises  described  in  the  mortgage  executed  to 
D.  Ramsey  Patterson,  dated  December  23, 1882,  and  a  deed 
from  D.  Ramsey  Patterson,  and  others,  to  the  defendant,  con- 
veying the  same  premises,  dated  July  31, 1885.  The  defendant 
then  rested  and  the  case  closed  upon  the  evidence. 

The  court,  Reed,  P.  J.,  charged  the  jury  as  follows : 

The  counsel  have  presented  me  certain  points,  and  requested 

me  to  charge  you.    It  is  my  duty,  therefore,  to  read  them  to 

you. 

The  plaintiff  has  requested  me  to  charge  you : 

1.  That  Fourth  street,  Duncannon  avenue,  and  Lindley  ave- 
nue, bounding  the  defendant's  property  on  the  north,  south, 
and  east,  not  having  been  opened  for  public  use,  the  fee  thereto 
remained  in  the  original  owner,  Richard  P.  Harlan,  is  now  in 
the  plaintiff,  and  your  verdict  must  be  in  favor  of  the  plaintiff. 

Answer :  I  decline  to  so  charge  you.* 

2.  That  the  defendant,  whose  lots  are  not  described  as  extend- 
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ing  to  the  middle  of  the  streets,  but  as  bounded  by  the  streets, 
the  said  streets  being  used  as  descriptive  lines,  has  no  title  to 
th^  fee  of  the  soil  of  said  streets  unopened  and  unoccupied  for 
public  use,  and  your  verdict  must  be  for  the  plaintiff. 
Answer :  I  decline  to  so  charge  you.* 

3.  That  Richard  P.  Harlan,  the  original  owner,  by  excluding 
from  the  mortgage  executed  by  him  the  description  of  the 
streets  expressly  mentioned  in  the  deed  to  him,  by  clear  impli- 
cation reserved  the  fee  of  the  unopened  streets  in  himself. 

Answer:  I  decline  to  so  charge  you.' 

4.  That  the  purcliaser  of  the  mortgaged  property  at  sheriff's 
sale  only  took  title  to  the  property  as  described  in  said  mort- 
gage, and  not  to  the  soil  of  the  unopened  streets. 

Answer :  This  is  declined.* 

5.  That  at  the  time  of  the  conveyance  by  the  plaintiff  to  the 
defendant  of  the  properties  bounded  by  the  streets,  the  plaint- 
iff, who  had  only  the  title  acquired  under  a  sale  of  the  mort- 
gaged property,  was  not  the  owner  of  the  fee  of  the  streets, 
and  could  not  transmit  the  title  to  the  defendant. 

Answer :  I  decline  to  so  charge  you.* 

6.  That  under  all  the  evidence  in  the  case,  your  verdict 
should  be  for  the  plaintiff. 

Answer :  I  decline  to  so  charge  you.* 

The  defendant  has  requested  me  to  charge  you  as  follows: 

1.  The  learned  judge  is  respectfully  requested  to  instruct 
the  jury  that  under  all  the  evidence  in  this  case  their  verdict 
must  be  for  the  defendant. 

Answer :  I  affirm  this,  and  do  instruct  you  that  your  verdict 
should  be  for  the  defendant.'' 

The  jury  having  returned  a  verdict  for  the  defendant,  judg- 
ment was  entered  thereon,  when  the  plaintiff  took  this  writ, 
assigning  as  error : 

1-7.  The  answers  to  the  above  points,  respectively.^  ^  '' 

Mr.  Robert  IT,  McGrath^  for  the  plaintiff  in  error: 
1.  It  has  been  well  settled  that  a  conveyance  of  land  de- 
scribed as  bounded  on  a  public  street  or  highway,  does  not 
give  the  grantee  a  title  to  the  middle  of  the  street,  except 
where :  (a)  The  grantor  at  the  time  of  the  conveyance  had 
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title  to  tbe  middle  of  the  street :  Paul  v.  Carver,  24  Pa.  207 ; 
Grier  v.  Sampson,  27  Pa.  190;  Tnitt  v.  Spotts,  87  Pa.  839; 
(6)  and  did  not  expressly  or  by  clear  implication  reserve  it : 
Cox  V.  Freedley,  33  Pa.  128;'^Trutt  v.  Spotts,  87  Pa.  339; 
(<?)  and  the  street  is  opened  for  public  use  and  is  a  public 
highway:  Cox  v.  Freedley,  33  Pa.  128;  Spackman  v.  Steidel, 
88  Pa.  459 ;  Union  Burial  Ground  Soc.  v.  Robinson,  5  Wh.  18 ; 
Robinson  v.  Myers,  17  Pa.  17 ;  Lehigh  St.,  81*  Pa.  85.  For 
the  dedication  of  land  to  a  public  use,  the  asseut  of  the  owner 
is  required ;  user  is  not  essential,  if  there  is  assent,  but  the 
intention  to  dedicate  must  exist :  Cincinnati  v.  White,  6  Pet. 
481 ;  Thirty-fleconi  Street,  19  Wend.  128 ;  Jarvis  v.  Dean,  3 
Bing.  447. 

2.  It  has  been  equally  well  settled  that  the  mention  of  a 
street  laid  out  by  the  municipality  on  its  public  plan,  as  a  , 
descriptive  boundaiy  line  in  a  deed,  is  not  a  dedication  of  the 
land  in  the  soil  of  the  street  to  public  use:  Easton  Bor.  v. 
Rinek,  116  Pa.  1 ;  Bellinger  v.  Union  Burial  Ground  Soc,  10 
Pa.  135 ;  Forbes  Street,  70  Pa.  125 ;  Lehigh  Street,  81*  Pa.  85 ; 
Brooklyn  Street,  118  Pa.  640.  The  Pennsylvania  cases  of 
dedication,  express  or  implied,  arising  from  the  mention  of  a 
dtreet  as  a  boundaiy  line,  are  cases  where  the  street  has  been 
laid  out  and  plotted  by  the  property  owner  on  his  own  ground, 
and  not  where  laid  out  by  the  authorities  on  a  city  plan :  Schen- 
ley  V.  Commonwealth,  36  Pa.  62 ;  Darlington  v.  Commonwealth, 
41  Pa.  63;  Baker  v.  Chester  Gfas  Co.,  73  Pa.  116;  Trutt  v. 
Spotts,  87  Pa.  839;  Schenley  v.  Pittsburgh,  104  Pa.  472; 
Transue  v.  Sell,  105  Pa.  604 ;  Pearl  Street,  111  Pa.  565. 

8.  As  the  streets  were  not  described  in  the  mortgage  by  R. 
P.  Harlan,  and  were  not  public  highways,  not  having  been 
opened  for  public  use,  the  fee  remained  in  the  owner  and  did 
not  pass  by  his  mortgage:  Lehigh  Street,  81*  Pa.  85,  89; 
Union  Burial  Ground  Soc.  v.  Robinson,  5  Wh.  18 ;  Bait.  &  O. 
R.  Co.  V.  Gould,  67  Md.  60  (7  Cent.  R.  379) ;  Bellinger  v. 
Union  Burial  Ground  Soc.,  10  Pa.  135 ;  Brooklyn  Street,  118 
Pa.  640.  The  vendee  takes  no  other  estate  than  that  which 
was  intended  to  be  granted:  Angell  on  Highways,  §  141.  If 
the  mortgage  had  been  a  deed,  the  description  would  not  have 
conveyed  to  the  middle  of  the  street,  and  it  will  not  be  con- 
tended that  the  mortgage  conveyed  more  than  such  deed  would. 
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4.  But  a  mortgage,  though  in  form  a  conveyance  of  the  land, 
is  but  a  mere  security  for  the  payment  of  money :  Wilson  v. 
Shoenberger,  31  Pa.  295 ;  Scott  v.  Sample,  5  W.  53  ;  Philips 
V.  Bank  of  Lewistown,  18  Pa.  394 ;  Lennig's  Est.,  52  Pa.  138 ; 
Rickert  v.  Madeira,  1  R.  325.  A  mortgagee  has  neither  an 
equitable  nor  a  legal  estate  in  the  premises ;  he  is  simply  a  lien 
creditor,  a  holder  of  a  security  of  specific  property  for  the  pay- 
ment of  money :  Michener  v.  Cavender,  38  Pa.  338 ;  Twitchell 
V.  McMurtrie,  77  Pa.  383 ;  Lance's  App.,  112  Pa.  456.  It  fol- 
lows, that  the  purchaser  of  the  mortgaged  premises  at  sheriflF's 
sale,  took  title  only  to  the  property  as  described  in  the  mort- 
gage, with  the  streets  as  boundai'ies,  and  not  to  the  soil  of  the 
unopened  streets. 

Mr,  J.  B.  Thayer^  for  the  defendant  in  error : 

1.  As  between  vendor  and  vendee,  mortgagor  and  mort- 
gagee, the  description  in  the  instrument  of  lands  bounded  on 
a  highway,  is  a  dedication,  and  that  whether  the  highway  be 
opened  or  npt  opened  to  public  use  at  the  time:  Trutt  v. 
Spotts,  87  Pa.  339;  Lehigh  St.,  81*  Pa.  85;  Paul  v.  Carver, 
24  Pa.  207 ;  Cox  v.  Freedley,  33  Pa.  124.  But  as  between 
grantor  and  the  municipality,  whose  streets  are  described,  the 
question  of  dedication  and  its  bearing  upon  the  right  to  recover 
damages  for  the  opening,  depends  upon  a  totally  diflferent  prin- 
ciple: Easton  Bor.  v.  Rinek,  116  Pa.  1 ;  Brooklyn  St.,  118  Pa. 
640. 

2.  In  the  present  case  there  is,  however,  an  express  cove- 
nant in  the  deed  of  partition,  the  effect  of  which  is  to  dedicate 
to  public  use  all  the  streets  on  the  plan,  whenever  it  may  be 
necessary  to  open  them.  That  covenant  has  all  the  elements 
of  a  covenant  running  with  the  land :  Piatt  on  Covenants,  135 ; 
Coleman  v.  Coleman,  19  Pa.  100 ;  Savage  v.  Mason,  3  Curt. 
810  J  it  binds  the  assignee,  though  he  be  not  named  :  Piatt  on 
Covenants,  466,  and  it  is  immaterial  in  what  part  of  the  deed 
it  is  found :  Trutt  v.  Spotts,  87  Pa.  339 ;  Piatt  on  Covenants, 
136.  Moreover,  the  only  difference  between  a  deed  and  a 
mortgage  is  as  to  the  equity  of  redemption.  After  foreclosure, 
the  distinction  vanishes,  and  the  purchaser  at  sheriff  s  sale 
takes  the  title  of  the  mortgagor,  as  if  the  mortgage  had  been 
a  deed  without  a  defeasance :  Act  of  1705, 1  Sm.  L.  59 ;  Hart- 
man  V.  Ogborn,  54  Pa.  120. 
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Opinion,  Mr.  Chief  Justice  Paxson  : 

This  was  an  action  of  ejectment  depending  wholly  upon  doc- 
umentary evidence.  None  of  the  deeds  and  other  papers  are 
printed  in  the  plaintiff  in  error's  paper  book.  As,  however, 
extracts  are  given  from  the  material  parts,  we  will  decide  the 
case  upon  what  we  have  before  us. 

The  amicable  partition  by  the  heirs  of  Margaret  Harlan  re- 
cognized the  streets  laid  down  upon  the  city  plan,  but  not 
opened.  The  deed  of  partition  conveyed  to  Richard  P.  Harlan 
certain  lots,  and  described  them  as  bounded  by  Duncahnon  and 
Lindley  avenues  and  Fourth  street,  laid  out  upon  the  city  plan, 
but  as  before  stated,  not  opened  or  used.  In  the  deed  the  lots 
are  described  as  bounded  by  the  streets  aforesaid,  with  the 
additional  clause :  "  Together  as  respects  each  of  the  said  lots 
of  ground  above  granted  and  released,  with  its  full  proportion 
of  the  soil  of  the  street  or  streets,  avenue  or  avenues  on  which 
it  is  situated."  Richard  P.  Harlan,  being  so  seised,  mortgaged 
the  premises  to  Abraham  Ritter,  but  without  inserting  in  the 
mortgage  the  above  recited  grant  of  the  soil.  The  mortgage 
was  foreclosed  and  the  defendant  below  became  the  purchaser 
at  the  sheriff's  sale.  This  is  his  title.  The  sheriff's  sale  did 
not  satisfy  the  bond  accompanying  the  mortgage ;  the  assign- 
ees of  the  bond  entered  judgment  thereon,  took  out  an  execu« 
tion  for  the  balance  unpaid,  levied  upon  and  sold  a  portion  of 
the  soil  embraced  in  said  streets.  The  plaintiff  below  became 
the  purchaser  at  said  last  sheriff's  s&le,  and  this  is  his  title. 

The  court  below  instructed  the  jury  to  find  for  the  defend- 
ant. In  this  we  see  no  error.  The  sale  under  the  mortgage 
passed  whatever  title  was  conveyed  by  the  deed.  The  omis- 
sion in  the  mortgage  of  the  language  above  quoted  from  the 
deed  possesses  no  significance.  As  the  mortgage  was  not 
printed  in  full  as  it  should  have  been,  we  must  presume  it 
contained  the  description  used  in  all  such  instruments :  "  Being 
the  same  premises  "  conveyed  by  the  deed,  etc.  Aside  from 
this,  the  streets  and  ways  were  appurtenant  to  the  lots  con- 
veyed, and  as  between  grantor  and  grantee,  mortgagor  and 
mortgagee,  passed  by  a  conveyance  of  the  land  bounding  upon 
them:  Lehigh  St.,  81*  Pa.  85;  Trutt  v.  Spotts,  87  Pa.  839. 
Otherwise,  we  would  have  the  anomaly  of  a  man  selling  lots 
fronting  upon  certain  streets,  and  then  denying  his  grantee 
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access  to  his  land  by  closing  up  the  streets  and  repudiating 
his  own  grant. 

We  need  not  discuss  the  question  how  far  the  deed  was  a 
dedication  of  the  street  to  public  use,  nor  the  extent  to  which 
such  dedication  would  be  eflfective  without  an  acceptance  on 
the  part  of  the  municipal  authorities.  It  is  sufficient  to  say- 
that  there  was  a  dedication  of  the  streets  to  the  use  of  his 
grantees,  and  neither  the  grantor  nor  those  claiming  under 
him  can  now  be  allowed  to  repudiate  such  dedication. 

Judgment  affiimed. 


APPEAL  OF  FRANCIS  LEE. 
[Estate  of  Maria  L.  Lee.] 

FROM  THE  DECREE  OF  THE  ORPHANS'  COURT  OF  PHILADEL- 
PHIA COUNTY. 

Argued  January  17,  1889— Decided  January  28,  1889. 

1.  In  the  distribution  of  the  estate  of  a  deceased  wife,  if  the  husband  elect 
*  to  take  against  the  will  of  the  wife,  he  may  take  but  the  one  third  of  her 

entire  estate,  if  she  leave  children,  and  the  one  half,  if  she  leave  no 
children. 

2.  Wherefore,  if  but  a  portion  df  the  wife's  estate  be  disposed  of  by  her 
will  and  she  leave  no  children,  the  husband  may  not  have  the  whole  of 
the  undisposed  of  portion,  as  of  an  intestacy,  and  the  one  half  of  that 
disposed  of  by  the  will  in  addition. 

B.  Section  9,  act  of  April  11.  1848,  P.  L.  636,  and  §  1,  act  of  May  4,  1865, 
P.  L.  430,  construed. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
LA3IS,  McCoLLUM  and  Mitchell,  JJ. 

No.  82  July  Terra  1888,  Sup.  Ct.;  court  below.  No.  154 
October  Term  1887,  O.  C. 

On  November  14, 1887,  the  account  of  David  Le^  and  Julia 
S.  Goodfellow,  administrators  c.  t.  a.,  of  the  estate  of  Maria  L. 
Lee,  deceased,  was  called  for  adjudication  before  Hanna,  P. 
J.,  when  the  facts  shown  were  as  follows : 
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Maria  L.  Lee  died  April  30, 1886,  leaving  a  husband,  Francis 
Lee,  but  no  issue,  and  having  made  her  last  will  and  testament 
duly  admitted  to  probate.  May  8, 1886.  All  the  property  of 
the  testatrix  at  the  time  of  her  death  was  disposed  of  by  speci- 
fic bequests  in  her  will,  with  the  exception  of  a  policy  of 
insurance  which  in  May,  1866,  the  husband  had  taken  out  on 
his  own  life,  and  on  May  7, 1874,  had  assigned  to  his  wife, 
"  Maria  L.  Lee  and  our  children."  This  policy  of  insurance 
was  not  referred  to  in  the  will,  specifically,  nor  was  there  a 
residuary  clause  embracing  it. 

Francis  Lee,  the  husband,  elected  to  take  against  the  will  of 
the  testatrix  claiming  such  share  in  her  estate  as  she  would 
have  taken  in  his  estate  had  he  died  intestate  before  her,  to 
wit,  one  half.  The  auditing  judge  ruled  that  the  husband 
was  entitled  to  the  whole  of  the  personal  estate  of  the, wife  of 
which  she  died  intestate,  and  therefore  awarded  the  policy  of 
insurance  to  him.  The  fund  for  distribution,  not  embi-acing 
the  value  of  the  policy,  and  less  the  costs  of  administration 
and  of  audit,  was  then  awarded,  one  half  to  the  husband,  and 
one  half  to  the  payment  of  the  legacies,  which  were  abated 
proportionately,  so  that  each  legacy  was  paid  less  than  50  per 
cent  of  the  sum  bequeathed. 

To  this  adjudication  Louisa  Lee  Goodfellow,  a  legatee, 
excepted  that  the  auditing  judge  erred : 

1.  In  awarding  to  Francis  Lee  one  half  of  the  property 
passing  under  the  will,  in  addition  to  the  whole  of  the  property 
as  to  which  the  testatrix  died  intestate. 

2.  In  not  ascertaining  the  share  of  Francis  Lee  in  the  fol- 
lowing manned:  By  first  awarding  him  one  half  of  the  entire 
estate  left  by  the  testatrix ;  second,  awarding  to  the  legatees 
whatever  is  given  to  them  under  the  terms  ^of  the  will  if  the 
estate  is  sufficient ;  and  third,  awarding  to  Francis  Lee  any 
surplus  that  may  remain. 

3.  In  compelling  an  abatement  of  the  legacy  given  to  Louisa 
Lee  Goodfellow,  when  such  abatement  was  not  necessary  to 
give  Francis  Lee  one  half  of  the  entire  estate  left  by  the  tes- 
tatrix. 

The  foregoing  exceptions  having  been  argued  before  the 
coui-t  in  banc,  the  court,  Penrose,  J.,  filed  the  following 
opinion  and  decree : 
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• 

The  act  of  1848  preserving  the  ownership  of  personal 
property  to  women,  notwithstanding  marriage,  conferred  also 
upon  married  women  the  absolute  right  of  disposing  of  both 
real  and  personal  estate  by  will  executed  as  directed  by  the 
act.  This  necessarily  took  from  the  husband  the  right  to 
curtesy  except  in  cases  of  intestacy ;  and  thus  the  wife's  power, 
with  regard  to  testamentary  disposition  of  her  estate,  was 
made  greater  than  that  possessed  by  the  husband,  whose  will 
could  not  deprive  her  of  the  estate,  in  both  real  and  personal 
property,  given  to  her  by  the  intestate  laws.  The  act  of  May 
4, 1855,  was  passed  to  remedy  this.  It  enacted  that  the  power 
of  any  married  woman  to  bequeath  or  devise  her  property  shall 
be  restricted  as  regards  the  husband,  to  the  same  extent  as  the 
husband's  power  so  to  dispose  of  his  property  is  restricted,  as 
regards  the  wife,  namely :  "  so  that  any  surviving  husband  may 
against  her  will  elect  to  take  such  share  and  interest  in  her  real 
and  personal  estate,  as  she  can  when  surviving  elect  to  take 
against  his  will  in  his  estate,  or  otherwise  to  take  only  her  real 
estate  as  tenant  by  the  curtesy." 

In  the  present  case  the  testatrix  disposed  of  only  specific 
portions  of  her  personal  estate,  leaving  all  the  rest  to  pass  to 
her  husband  under  the  intestate  laws,  there  being  no  children 
or  issue.  The  husband  thus  having  what  may  amount  to  much 
more  than  any  share  which  his  wife  could  have  taken  in  his 
estate,  claims  the  right  also  to  take  against  the  will  one  half  of 
the  property  disposed  of  by  it.  We  do  not  think  the  act  is  to 
be  so  construed.  It  was  intended  to  restrain  the  power  which 
the  wife  previously  had  of  disposing  of  her  estate  to  the  entire 
exclusion  of  her  husband,  and  to  confer  upon  the  husband  a 
right  which  is  clearly  defined.  This  right  is  not  measured  by 
the  property  passing  under  the  will.  It  is  to  take  against  the 
will  "  such  share  and  interest,"  not  in  the  property  so  disposed 
of,  but  "  in  her  real  and  personal  estate,"  that  is,  her  entire 
real  and  personal  estate  treated  as  a  unit,  ^^  as  she  can  when 
surviving  take  against  his  will,"  viz. :  one  third,  where  there 
are  children,  one  half,  where  there  are  not.  A  wife  under  no 
circumstances  can  take  against  his  will  more  than  one  half  of 
her  husband's  estate,  whether  it  passes  under  his  will  or  not ; 
and,  by  the  express  terms  of  the  act,  the  husband  can,  as 
against  her  will,  acquire  no  more  than  "  such  share."     It  could 
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Bot  be  contended,  if  the  will  had  disposed  of  all  the  personalty, 
leaving  the  wife's  lands  to  pass  under  the  intestate  laws,  that 
the  husband,  after  taking  as  tenant  by  the  curtesy,  could  still 
in  the  very  teeth  of  the  act  take  against  the  will  a  share  of  the 
personal  estate,  one  half  or  one  third  as  the  case  may  be,  also. 
The  testatrix  is  presumed  to  have  known  the  law,  and  to  have 
made  her  will  in  view  of  it;  and,  in  suffering  perhaps  the 
largest  part  of  it  to  pass  to  her  husband  under  the  intestate 
laws,  she  no  doubt  supposed  that  her  disposition  of  the  trifling 
proportion  not  so  passing  could  not  be  disturbed. 

The  question  is  not  affected  by  the  cases  which  hold  that  a 
wife  taking  under  her  husband's  will  is  not  prevented  thereby 
from  taking  her  share  of  property  as  to  which  he  died  intes- 
tate: Carmen's  Est.,  11  W.  N.  96;  Reed's  Est.,  82  Pa.  428; 
Grim's  App.,  109  Pa.  392.  The  estoppel  caused  by  taking 
under  the  will,  can  only  in  the  nature  of  things  apply  to  that 
which  the  will  undertakes  to  dispose  of,  and  does  not  extend 
to  a  right  conferred  by  act  of  assembly,  as  to  property  not 
embraced  in  it  at  all ;  while  the  husband's  right  to  take  against 
the  wife's  will,  since  the  act  of  1848,  exists  only  by  the  act  of 
1855,  and  cannot  go  beyond  it.  Of  course  the  interest  of  the 
husband,  under  the  intestate  laws,  in  property  not  included  in 
the  wife's  will,  cannot  be  affected  or  reduced  by  the  disposi- 
tion which  it  makes  of  the  property  which  is  included ;  but,  in 
seeking  to  exercise  the  right  which  the  act  gives  him,  if  it 
appear  that  he  already  has  a  share  of  her  real  or  personal 
estate  equal  to  or  in  excess  of  the  share  which  she  would  take 
in  his  estate,  if  taking  against  his  will,  ov  that,  under  the 
alternative  choice  given  to  him  by  the  act,  he  holds  the  real 
estate  as  tenant  by  the  curtesy,  under  what  authority  is  he  to 
be  permitted  to  take  more  ?  The  case  is  like  that  of  a  widow 
seeking  the  benefit  of  the  exemption  law  when  she  already 
holds  property  which  she  has  not  accounted  for:  Lyman  v. 
Byam,  88  Pa.  475 ;  or  of  a  widow  at  common  law  asking  for 
dower  out  of  lands  held  by  knight  service  when  she  has  in  her 
control  as  guardian  in  socage  other  lands  applicable  for  the 
purpose,  Dowment  de  la  plus  belle.  What  is  already  held  must 
first  be  applied  towards  the  share  given  by  the  act,  and  the 
right  to  take  against  the  will  confined  to  making  up  the 
balance. 
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The  value  of  the  estate  passing  under  the  intestate  laws  has 
not  been  ascertained  and  the  account  must  therefore  go  back 
to  the  auditing  judge  for  this  purpose.  If  it  should  be  found 
to  equal  one  half  of  the  entire  personal  estate,  the  dispositions 
made  by  the  will  will  not  be  altered ;  if  less  than  one  half,  the 
alteration  will  only  be  to  the  extent  required  to  give  him  that 
proportion. 

It  is  proper  to  call  attention  to  the  fact  that  the  collateral 
inheritance  tax  upon  the  legacies  has  been  overlooked.  This 
ivAU  be  provided  for  by  the  re-adjudication. 

Exceptions  sustained,  and  account  referred  back  for  further 
proceedings  in  conformity  with  this  opinion. 

Thereupon  a  supplemental  adjudication  was  made,  filed  and 
confirmed,  wherein,  in  accordance  with  the  foregoing  opinion, 
the  value  of  the  policy  was  ascertained,  the  accountants  sur- 
charged therewith,  and  a  distribution  made  awarding  to  the 
surviving  husband  one  half  the  net  balance  of  the  entire  estate, 
and  the  remaining  half  to  the  legatees. 

Thereupon,  Francis  Lee  took  this  appeal,  alleging  in  sub- 
stance, that  the  court  erred  in  sustaining  the  exceptions  to  the 
first  adjudication,  and  in  awarding  any  portion  of  the  value  of 
the  policy  to  the  legatees. 

Mr.  W.  Horace  Hepburn^  for  the  appellant : 

1.  By  §  9,  act  of  April  11, 1848,  P.  L.  536,  it  is  provided 
that  '^  when  any  married  woman  possessed  of  separate  personal 
p.operty,  as  aforesaid,  shall  die  intestate,  ....  said  estate 
shall  be  distributed  as  follow^ :  if  such  married  woman  shall 
have  no  children  nor  the  descendants  of  such  living,  the  hus- 
band shall  be  entitled  to  such  personal  estate  absolutely,"  etc. 
And  in  such  case  the  husband  takes  his  wife's  personal  estate 
without  administration :  Moyer's  App.,  16  Pa.  407.  Section  1, 
of  the  act  of  May  4,  1855,  P.  L.  430,  restricting  the  power  of  a 
married  woman  to  dispose  of  her  property  by  will,  "  namely, 
so  that  any  surviving  liusband  may,  against  her  will,  elect  to 
take  such  share  and  interest  in  her  real  and  personal  estate 
as  she  can,  when  surviving,  elect  to  take  against  his  will  in  his 
estate,"  did  not  repeal  the  act  of  April  11, 1848,  but  provided 
merely  a  mode  of  distribution  in  cases  of  testacy :  Dickinson 
V.  Dickinson,  61  Pa.  406. 
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2.  There  can  be  no  election  between  property  given  by  a 
will,  and  property  actually  given  by  the  intestate  laws ;  be- 
cause, if  the  husband  does  not  get  the  latter,  there  is  no 
owner  provided  either  by  the  law  or  by  the  will.  The  act  of 
1855,  provides  a  mode  of  distribution  of  decedent's  estates  comr 
ing  within  its  provisions,  just  as  clearly  as  thie  act  of  1848  de- 
clares that  the  husband  shall  have  the  whole  of  the  intestate 
personal  property,  under  the  circumstances  of  this  case.  In 
Reed's  App.,  82  Pa.  431,  it  was  held  that  a  widow  was  not 
barred  from  her  one  third  in  the  intestate  property  of  her 
husband,  notwithstanding  the  fact  that  she  had  elected  to 
take  under  the  will.  The  election  of  the  widow  only  applies 
to  the  provisions  of  the  will,  not  to  that  part  which  is  not 
affected  by  the  law  relating  to  cases  of  mtestacy :  Carmen's 
Est.,  11  W.  N.  95.  The  act  of  April  11, 1848,  so  far  as  it 
relates  to  the  distribution  of  decedent's  estates,  is  but  a  sup- 
plement to  the  intestate  act  of  April  8, 1833,  P.  L.  315,  and 
the  intent  of  the  legislature  to  distribute  the  intestate  pro- 
perty to  the  next  kin,  in  cases  of  partial  intestacy^  is  manifest. 

Mr,  Henry  C,  Brown^  for  the  appellee : 

At  common  law,  a  married  woman  could  make  no  will 
against  the  consent  of  her  husband.  Section  7,  act  of  April 
11,  1848,  P.  L.  537,  gave  her  unlimited  power  to  dispose  of 
her  whole  property  by  will  to  any  person.  If  there  had  been 
no  subsequent  legislation  on  this  subject,  the  husband  would 
have  had  no  right  to  claim  anything  against  his  wife's  will. 
But  by  §  1,  act  of  May  4, 1855,  P.  L.  430,  a  change  was  made, 
but  it  extended  no  further  than  to  allow  the  husband  the  same 
share  in  his  wife's  estate,  notwithstanding  her  will,  as  she  could 
take  in  his  estate,  notwithstanding  his  will.  By  §  11,  act  of 
1848,  and  §  J,  act  of  April  8, 1833,  P.  L.  316,  that  share,  when 
there  are  no  children,  is  one  half ;  that  is,  one  half  of  her 
estate  in  its  entirety. 

Per  Curiam: 

The  opinion  of  the  learned  judge  of  the  Orphans'  Court  is 
80  clear  and  satisfactory,  that  we  affirm  his  decree  for  the  rea- 
Bond  given  by  him. 

Decree  affirmed  and  the  appeal  dismissed,  at  the 
costs  of  the  appellant. 
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APPEAL  OF  CHARLES  S.  KEYSER. 
[Estate  op  Henry  Seybert.] 

FROM  THE  DECREE  OF  THE  ORPHANS*  COURT  OF  PHILADEL- 
PHIA COUNTY. 

Argued  January  17,  1889— Decided  January  28, 1889. 

(a)  In  the  distribution,  in  1887,  of  the  estate  of  a  decedent  dying  in  1883, 
a  claim  was  made  for  the  payment  upon  a  quantum  meruit  for  personal 
services  alleged  to  have  been  rendered  under  an  employment  begun  in 
1878,  and  continuing  thereafter  until  the  decedent's  death. 

(h)  On  the  hearing,  it  was  shown  that  in  1879  a  dififerent  and  special  con- 
tract was  set  up  by  the  claimant  to  the  deceased,  which  the  latter  at 
once  repudiated,  and  that  in  1884  demand  had  been  made  of  the  execu- 
tors for  payment  of  the  claim  as  afterwards  presented. 

1.  The  Orphans'  Court  having  found  that  the  relation  between  the  parties, 
in  the  performance  of  the  services  claimed  for,  was  not  that  of  employer 
and  employee,  the  finding  of  that  court  upon  the  question  of  fact  must 
be  accepted  where  error  is  not  clearly  made  to  appear. 

2.  The  statute  of  limitations  commenced  to  run  not  later  than  1879,  was 
not  stopped  by  the  death  of  the  decedent  in  1883,  nor  by  the  presentation 
of  the  demand  to  the  executors  in  1884,  and  the  claim  when  made  upon 
the  adjudication  in  1887  was  therefore  barred. 

8.  The  statute  of  limitations  may  be  set  up  in  the  Orphans'  Court,  pre- 
cisely as  in  a  court  of  law ;  nor  can  it  be  tolled  by  anything  short  of  a 
suit  at  law,  or  what  is  its  equivalent,  in  the  Orphans'  Court,  and  a 
demand  upon  an  executor  or  administi*ator  is  not  such  an  equivalent : 
Yorks'  App.,  110  Pa.  77,  explained  and  re-afllrmed. 

Before  Paxson,  C.  J.,  Sterrett,  Clark,  Williams,  Mc- 
CoLLUM  and  Mitchell,  J  J. 

No.  36  July  Term  1888,  Sup.  Ct;  court  below.  No.  159 
January  Term  1887,  O.  C. 

On  June  14, 1887,  the  first  account  of  Greorge  S.  Pepper,  et 
al.,  executors  of  the  will  of  Henry  Seybert,  deceased,  was 
called  for  adjudication  before  Penrose,  J.,  when  a  claim  was 
presented  on  behalf  of  Charles  S.  Keyser,  "  for  literary  services 
rendered  the  decedent  between  1877  and  the  time  o^  his  death 
in  1883,  one  continuous  service,  $3,000." 

From  the  testimony  adduced  upon  the  hearing  it  was  shown 
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that  the  decedent  died  March  8, 1883,  unmarried  and  without 
issue,  leaving  a  will  admitted  to  probate  March  14, 1883 ;  that 
the  account  of  the  executors,  showing  a  balance  after  the  pay- 
ment of  the  legacies  credited  in  the  distribution,  of  $765,403.23, 
had  been  filed  in  obedience  to  a  citation  issued  upon  the  peti- 
tion of  Charles  S.  Keyser,  the  claimant,  filed  February  5, 1887 ; 
that  the  literary  work  in  respect  of  which  the  claim  was  made 
was  the  composition  and  writing  of  a  manuscript  work  entitled 
The  Chronicles  of  Independence  Hall,  upon  which  the  claim- 
ant was  engaged  for  a  number  of  years,  and  it  was  estimated 
by  witnesses  that  the  value  of  the  labor  upon  the  manuscript 
was  from  $3,000  to  $6,000. 

Witnesses  were  called  by  the  claimant  to  establish  that  the 
deceased,  in  1876,  having  presented  to  the  city  of  Philadelphia 
the  new  bell  and  clock  now  in  the  steeple  of  Independence  Hall, 
the  writing  of  said  history  was  undertaken  by  the  claimant  at 
the  suggestion  of  the  decedent:  that  the  decedent  was  fre- 
quently in  consultation  with  the  claimant,  and  about  three  or 
four  months  prior  to  his  death  he  had  an  interview  with  Mrs. 
Elizabeth  S.  Bladen,  a  literary  lady,  to  whom  he  rehearsed 
the  history  of  his  gift,  and  said  to  her  "that  he  had  engaged 
Mr.  Keyser  to  write  a  history  of  the  State  House,  the  impor- 
tation of  the  bells,  and  the  things  connected  with  them,  and 
his  father  and  mother — I  think  he  mentioned  that  particularly, 
but  that  he  wanted  some  more  elaboration  about  his  personal 

family,  and  that  possibly  I  could  do  it ; then  he  said 

to  me  would  I  go  down  and  see  Mr.  Keyser,  and  see  how 

cheaply  I  could  get  this  work  from  him I  went  down 

and  called  on  Mr.  Keyser I  went  back.     Mr.  Seybert 

was  still  in  his  parlor.  I  said  to  him,  *  Why,  Mr.  Keyser  says 
he  would  not  give  you  that  for  less  than  $2,000 ;  that  is  his 
lowest  price  for  it'  Mr.  Seybert  said,  '  Oh,  no,  no,  no ;  the 
occasion  for  it  has  gone  by ;  go  back  and  see  him  again,  he 
will  give  it  for  a  few  hundred.'  I  then  observed  that  he  was 
weak.     I  got  tired  of  the  whole  thing." 

The  auditing  judge,  upon  the  foregoing  and  the  other  testi- 
mony ruled  that  it  was  not  shown  by  the  claimant  that  the 
relation  of  the  parties  was  that  of  employer  and  employee  and 
that  the  decedent  was  to  pay  for  and  become  the  proprietor  of 
Vol.  cxxrv — 6 
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the  work,  or  that  the  compensation  of  the  claimant  was  to  be 
derived  from  any  other  source  than  sales  made  after  j)ublica- 
tion.  Referring  specially  to  the  testimony  of  Mrs.  Bladen, 
the  adjudication  proceeded: 

This  testimony,  in  the  opinion  of  the  auditing  judge,  com- 
pletely negatives  the  idea  of  the  existence,  at  the  time  to 
which  it  relates,  of  any  obligation  on  the  part  of  the  decedent 
to  pay  for  the  work  done  by  Mr.  Keyser,  Mrs.  Bladen  was 
sent,  not  to  bring  about  a  settlement  of  a  claim,  but  to  pur- 
chase a  work  which  could  not  have  been  sold  by  tlie  author 
if  he  had  written  it  simply  as  an  employee ;  and  his  refusal  to 
sell  at  less  than  $2,000  is  inconsistent  with  the  idea  that  the 
decedent  was  already  bound  to  pay  for  his  services  what  they 
were  reasonably  worth. 

The  decedent  was  a  man  of  large  fortune,  and  any  obliga- 
tion on  his  part  could  readily  be  enforced.  So  far  as  appears 
there  was  at  no  time  while  he  lived  an  assertion  of  liability  or 
a  demand  upon  him  by  the  claimant.  It  would  seem  that  the 
work  was  in  shape  for  publication  at  least  as  early  as  1882,  and 
possibly  a  year  or  two  before  that.  If  the  decedent  was  to 
pay  for  the  composition  and  writing  of  the  book,  the  manu- 
script and  copyright  would  of  course  become  his ;  but  the 
manuscript  was  not  tendered  to  him  in  his  lifetime  or  to  his 
executors  after  his  death.  The  evidence  of  Mr.  Edwin  E. 
Simpson,  another  witness  for  the  claimant,  shows  that  as  long 
ago  as  1878  or  1879  the  decedent  refused  to  recognize  the  right 
of  the  claimant  to  call  upon  him  for  the  payment  of  expenses 
contracted  in  the  preparation  of  the  book ;  while  the  following 
receipt  given  by  Mr.  Simpson  as  agent  for  the  claimant  estab- 
lishes affirmatively  the  fact  that  the  author  was  regarded  as 
the  owner : 

"  Received,  Philadelphia,  January  30th,  1879,  of  Mr.  Henry 
Seybert,  the  manuscript  of  Independence  Hall  and  books 
loaned  to  Mr.  Seybert  by  Mr.  Keyser. 

Edwin  E.  Simpson  for  C.  S.  Keyser." 

Claims  against  the  estates  of  dead  men,  not  asserted  while 
the  alleged  debtor  is  living,  ought  to  be  supported  by  the 
clearest  and  most  convincing  evidence.  Admissions  to  third 
persons  are  not  of  this  character.  As  was  said  in  Harbold  v. 
Kuntz,  16  Pa.  214 :  "  Admissions  are  the  easiest  mode  of  tes- 
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timony  to  lead  to  error,  the  kind  of  evidence  most  apt  to  be 
misapprehended  and  mistaken,  and  in  relation  to  which  a 
facile  conscience  may  stretch  itself  like  India  rubber."  No 
stretching,  however,  of  the  admissions  in  this  case  can  render 
them  sufficient  to  sustain  the  claim  in  support  of  which  they 
are  oCFered,  and  the  claim  must  therefore  be  dismissed. 

Before  confirmation  of  the  adjudication,  the  hearing  was 
opened  upon  the  petition  of  the  claimant,  for  cause  therein  set 
forth,  whereupon  the  claimant  showed  that  on  January  17, 
1874,  his  counsel  had  addressed  a  note  to  the  executors  of  Mr. 
Seybert  stating  that  he  held  the  claimant's  demand  against  the 
estate  for  literary  services,  which  were  fully  described,  and 
that  a  few  days  thereafter  the  counsel  for  the  executors  had 
called  and  stated  that  payment  of  the  demand  was  refused  and 
that  they  would  accept  service  of  a  writ.  Other  testimony 
was  presented  sufficiently  appearing  in  the  supplemental  adjudi- 
cation by  Penrose,  J.,  which  was  as  follows : 

Upon  the  testimony  submitted,  apart  from  the  question  of 
the  propriety  of  considering  it  at  all,  under  all  the  circum- 
stances of  the  case,  the  auditing  judge  sees  no  reason  for 
changing  the  views  expressed  in  the  original  adjudication. 

The  supplemental  examination  of  thewitnesses  is  merely  as 
to  matters  of  explanation,  not  affecting  the  merits  of  the  case. 
The  witnesses  simply  say,  perhaps  with  more  emphasis  than 
when  they  first  testified,  that  the  claimant  was  employed  at 
the  instance  of  the  decedent,  and  that  there  was  a  contract 
between  them  with  regard  to  the  writing  and  publication  of 
the  work  in  question.  But  they  are  no  more  able  to  tell  the 
terms  of  that  contract  now  than  they  were  six  months  ago, 
and  it  is  precisely  here  that  the  difficulty  expressed  in  the 
adjudication  lay.  There  is  still  nothing  to  show  "that  the 
decedent  was  to  pay  for  and  become  the  proprietor  of  the  work, 
or  that  the  compensation  of  the  claimant  was  to  be  derived 
from  any  other  source  than  sales  made  after  the  publication." 
"  And  claims  against  the  estates  of  dead  men,  not  asserted 
while  the  alleged  debtor  is  living,  ought  to  be  supported  by 
the  clearest  and  most  convincing  evidence.  Admissions  to 
third  persons  are  not  of  this  character." 

Of  course  the  inferences  of  the  witnesses  from  the  facts  to 
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which  they  testify  are  not  to  be  regarded  as  evidence ;  and 
the  letters  now  produced  on  behalf  of  the  executors  show  most 
conclusively  that  those  inferences  were  entirely  erroneous, 
according  to  the  claimant's  own  assertion  of  the  terms  of  the 
contract. 

The  relations  of  the  parties  had  become  unfriendly  at  least 
as  early  as  January,  1879.  On  the  14th  of  that  month,  the 
claimant  wrote  to  the  decedent  as  follows : 

*'  Dear  Sir :  Will  you  send  me  or  shall  I  call  for  the  MS. 
Independence  Hall,  I  had  promised  it  for  to-nlorrow ;  the 
other  works  you  may  return  at  your  convenience." 

In  reply,  the  decedent  on  the  17th  wrote : 

♦ 

"  Mb.  Charles  S.  Keyser, 

"  Dear  Sir :  I  can  make  no  use  of  the  Independence  Hall 
MS.  and  I  am  quite  willing  you  shall  keep  it. 

'••  I  will  send  it  to  you  if  you  will  firat  return  to  me  the 
paper  slips,  letters,  &c.,  which  I  placed  in  your  possession." 

The  answer  of  Mr.  Keyser  was  on  the  same  flay : 

"  Mr.  Henry  Seybert, 

"Dear  Sir:  Under  our  agreement,  I  was  to  furnish  the 
MS.  of  the  work  you  desired  to  be  prepared  on  Independence 
Hall  and  its  clocks  and  bells,  and  you  wei^e  to  pay  the  expense 
of  publication ;  the  profits  were  to  be  divided  equally  after 
you  were  first  repaid  the  cost  of  publication. 

''  To  this  agreement  I  must  hold  you,  unless  the  work  I  have 
done  after  some  months  of  labor  is  not  such  a  volume  as  would 
meet  the  approval  of  the  most  competent  judges.  I  have 
agreed  with  you  to  submit  it  to  the  judgment  of  Mr.  Wallace 
and  Mr.  Westcott,  or  any  other  gentlemen  of  like  character 
and  reputation.  I  am  still  willing  to  do  so,  and  would  be 
pleased  to  hear  from  you  at  your  earliest  convenience,  if  the 
names  of  these  gentlemen  meet  your  approval." 

To  this  Mr.  Seybert,  on  the  next  day,  wrote  as  follows : 

*^Dear  Sir:  You  are  mistaken  in  your  statement  of  an 
agreement  between  us,  as  put  in  your  letter  of  17th  January, 
1879.  No  such  agreement  was  ever  made.  The  MS.  was 
written  for  me  for  the  price  of  $100,  to  aid  Mr.  Crandon's 


Digitized  by 


Google 


KEYSER'S  APPEAL.  85 

Adjudioation. 

enterprise,  in  which  you  appeared  interested.  I  paid  this  and 
an  additional  price,  not  agreed  upon,  viz.,  fifty  dollars  for  copy- 
ing. I  never  agreed  to  publish  it  or  any  work,  unless  I  should 
deem  it  proper  to  do  so  after  examination. 

"  The  MS.  is  not,  in  my  judgment,  worthy  of  publication. 
No  possible  profit  could  result  therefrom.  I  am  not  willing  to 
incur  the  considerable  expense  which  such  publication  would 
entail." 

The  following  letter  from  Mr.  Keyser  closed  the  correspon- 
dence :       ' 

"  Me.  Henky  Seybert, 

"  Dear  Sie  :  It  will  effect  no  result  to  continue  this  corres- 
pondence. 

"  I  consented  to  write  the  work,  with  a  good  deal  of  reluc- 
tance and  after  repeated  interviews  with  you  at  my  office,  for 
publication.  The  terms  of  the  agreement  were  subsequently 
definitely  determined  between  us ;  I  gave  you  estimates  of  the 
price,  to  which  you  did  not  object ;  I  read  you  chapters  of  the 
MS.  which  you  approved. 

"  We  agreed  that  the  work  should  be  submitted  to  literary 
gentlemen  for  their  judgment  on  its  merits,  and  agreed  on  their 
names  ;  you  also  desired  to  read  it,  lest  there  might  be  passages 
from  which  the  public  might  infer,  as  in  the  case  of  the  bell 
was  inferred  by  councils,  on  the  first  presentation  of  that 
object,  that  it  was  designed  to  minister  to  your  personal  vanity. 

"  Beyond  this  nothing  more. 

"  I  never  agreed  to  submit  the  work  to  your  literary  judg- 
ment, because,  as  you  veiy  properly  said,  you  had  none. 

"  There  is  only  one  way  to  determine  the  matter  between 
us,  that  is,  to  submit  to  gentlemen  competent  to  determine,  as 
arbitrators,  the  facts  of  the  case.  Neither  of  us  want  the 
publicity  of  a  trial.  I  do  not  suppose  you  will  submit ;  I  cer- 
tainly will  not  submit  to  what  seems  to  me  gross  wrong  done 
in  an  insulting  manner  from  any  one." 

"January  18th,  1879." 

Assuming  the  agreement  to  have  been  as  stated  in  Mr. 
Keyser's  letter  of  January  17,  1879,  he  could  not,  at  least 
without  notice  to  Mr.  Seybert  and  tendering  him  the  manu- 
Bcript,  repudiate  it,  and  sue  on  the  footing  of  a  quantum  meruit 
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under  an  employment  of  his  services  by  the  latter ;  and  there 
was  no  such  notice  or  tender.  But  the  fact  of  the  agreement 
was  promptly  and  emphatically  denied  by  Mr.  Seybert,  who, 
as  far  as  appears,  took  no  notice  of  the  suggestion  in  the  letter 
of  January  18th,  that  the  question  should  be  referred  to  com- 
petent arbitrators.  He  lived  for  more  than  four  years  after 
this,  viz.,  until  March  3,  1883.  He  was  possessed  of  large 
means,  and  was  abundantly  able  to  respond  to  any  claim  that  • 
might  be  recovered  against  him ;  but  during  all  this  period  no 
steps  were  taken  to  establish  such  claim,  and  each  day,  as  the 
recollection  of  the  centennial  celebration  became  dimmed,  the 
value  of  the  work  and  the  chances  of  deriving  profits  from  its 
publication  grew  less  and  less.  The  inaction  of  the  claimant 
while  the  decedent  lived,  though  it  may  not  now  estop  him,  is 
cogent  evidence  of  his  own  belief  that  his  claim  was  incapable 
of  enforcement.  If  the  arrangement  was  as  alleged  by  the  dece- 
dent, the  obligation  has  been  fully  discharged ;  if,  as  £«serted 
by  the  claimant,  the  time  for  publication  has  been  suffered 
to  pass  before  the  completion  of  the  work,  the  profits  would 
have  been  nothing  and  the  damage  to  be  recovered,  therefore, 
merely  nominal. 

It  is  quite  clear,  in  the  light  of  these  letters,  that  the  claim 
as  heretofore  presented  cannot  be  allowed,  and  that  the  adjudi- 
cation should  not  be  opened.  But  Mr.  Biddle  asked  to  amend 
by  substituting  for  the  original  claim,  a  claim  for  damages  for 
breach  of  the  contract  asserted  in  the  letter  of  January  18, 1879. 
The  auditing  judge  is  of  opinion,  irrespective  of  the  plea  of 
the  statute  of  limitations  now  set  up  on  behalf  of  the  estate 
of  the  decedent,  that  this  cannot  be  done  ;  nor  if  done,  can  it 
avail  the  claimant,  there  being  no  evidence  that  profits  would 
have  been  earned  by  the  publication  of  the  work.  The  exis- 
tence of  such  a  contract,  which  would  have  been  fatal  to  the 
claim  as  asserted  in  the  original  demand  upon  the  executors, 
in  the  petition  upon  which  the  citation  for  an  account  was 
issued,  and  in  its  presentation  to  the  auditing  judge  when  the 
matter  first  came  before  him,  was  wholly  ignored  and  kept  out 
of  sight.  To  suffer  it  to  be  set  up  at  this  late  day  could  only 
be  done  by  a  total  disregard  of  all  principles  governing  appli- 
cations for  rehearing. 

These  letters  show  that  the  work  done  by  the  claimant  was 
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completed  at  least  as  early  as  January,  1879.  It  is  not  pre- 
tended that  the  obligation  of  the  decedent  arose  from  any 
instrument  under  seal ;  and,  unless  something  has  occurred  to 
relieve  the  claim  from  the  bar  of  the  statute  of  limitations,  it 
is  clear,  whatever  may  have  been  its  original  merits,  there  can 
be  no  recovery  at  the  present  time.  There  is  nothing,  in  the 
opinion  of  the  auditing  judge,  which  arrests  the  running  of 
the  statute.  The  decedent  lived  for  over  four  years  after  the 
cause  of  action  arose.  About  ten  months  after  his  death, 
notice  of  the  claim  was  given  to  the  executors,  who  promptly 
denied  any  liability  and,  through  their  counsel,  invited  the 
bringing  of  a  suit  at  law  and  oflfered  to  accept  service  of  a  writ. 
The  course  thus  suggested  was  not  adopted,  the  claimant  pre- 
ferring, but  without  any  encouragement  or  inducement  what- 
ever on  the  part  of  the  executors,  or  their  counsel,  to  come  into 
the  Orphans'  Court  when  an  account  should  be  filed.  It  was 
said  that  this  was  because,  as  the  law  was  then  understood,  it 
was  not  supposed  that  the  statute  of  limitations  could  have 
any  operation.  It  may  be  that  suitors  who,  relying  upon  the 
doctrine  of  McClintock's  Appeal  and  the  cases  which  followed 
it,  had  forborne  to  proceed  against  the  estates  of  decedents, 
would,  after  the  change  announced  in  Yorks'  App.,  110  Pa.  69, 
be  afforded  a  reasonable  time,  under  the  principle  of  M enges 
V.  Den  tier,  83  Pa.  495,  within  which  to  bring  their  actions ; 
but  Yorks'  Appeal  was  decided  January  4, 1886,  and  the  cita- 
tion, which  must  be  regarded  as  the  bringing  of  a  suit  in  the 
Orphans'  Court,  was  not  asked  for  until  February  5, 1887,  more 
than  a  year  later.  So  great  a  delay,  with  respect  to  a  claim  then 
over  eight  years  old,  as  against  the  estate  of  a  man  who  had 
been  dead  for  three  years,  cannot  be  considered  reasonable. 

The  claim  upon  the  quantum  meruit  is,  and  was  at  the  time 
of  the  presentation  of  the  petition  for  citation,  barred  by  the 
statute.  As  proposed  to  be  amended  it  is  also  barred,  and  for 
this  reason,  if  for  no  other,  the  amendment  cannot  be  allowed. 
See  Wood  v.  Anderson,  25  Pa.  407;  Smith  v.  Smith,  45 
Pa.  403. 

And  now,  the  claim  of  Charles  S.  Keyser  having  been  recon- 
sidered on  the  petition  for  rehearsing  and  the  evidence  offered 
in  support  of  and  against  the  application,  it  is  ordered  and 
adjudged  that  the  claim  be  disallowed,  the  original  adjudication 
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confirmed  and  the  order  suspending  confirmation  rescinded; 
exceptions  to  the  adjudication  and  to  this  order  to  be  filed  on 
or  before  January  6, 1888. 

Within  the  time  limited,  the  claimant  filed  various  excep- 
tions alleging  error  in  the  findings  of  fact,  that  the  contract 
claimed  upon  had  not  been  established  by  the  evidence,  and 
that  "  there  is  nothing  to  show  that  the  decedent  was  to  pay 
for  and  become  the  proprietor  of  the  work,  or  that  the  com- 
pensation of  the  claimant  was  to  be  derived  from  any  other 
source  than  sales  made  after  publication ; "  and  in  the  conclu- 
sion of  law  that  the  claim  was  barred  by  the  statute  of  limita- 
tions. 

Said  exceptions  having  been  argued  before  the  court  in 
banc,  a  decree  was  made  dismissing  the  exceptions  and  con- 
firming the  adjudication.  Thereupon  the  claimant  took  this 
appeal,  assigning,  specifically,  the  said  decree  as  error. 

Mr,  Geo,  W.  Biddle  (with  him  Mr.  John  A.  darh)^  for  the 
appellant : 

1.  The  evidence  establishes  that  there  was  a  contract  created 
by  the  employment  of  the  claimant  by  the  decedent,  that  the 
latter  should  pay  what  the  services  performed  by  him  were 
reasonably  worth.  There  were  no  terms  named,  it  is  true. 
None  were  necessary.  Employment  and  performance  raise  the 
implied  promise  to  pay :  Roberts  v.  Swift,  1 Y.  209 ;  Planche  v. 
Colbum,  8  Bing.  14  (21  E.  C.  L.  R.  203).  No  suit  was  begun 
in  Seybert's  lifetime  and  none  was  necessary. 

2.  If  for  any  cause,  proof  of  a  special  contract  fails  or  is 
denied,  or  if  the  plaintiff  has  perfonned  work  outside  of  or 
beyond  the  special  contract,  a  recovery  may  be  had  upon  a 
quantum  meruit  outside  of  the  contract  altogether,  and  com- 
pensation is  to  be  estimated  (the  special  contract  being  silent 
on  this  subject  or  failing  altogether),  at  what  the  services  in 
any  case  are  reasonably  worth :  Planche  v.  Colburn,  8  Bing.  14 
(21  E.  C.  L.  R.  203) ;  Dermot  v.  Jones,  23  How.  220 ;  Dermot  v. 
Jones,  2  Wall.  1,  9;  Manufacturing  Co.  v.  United  States,  17 
Wall.  592 ;  Adams  v.  Crosby,  48  Ind.  153 ;  Shilling  v.  Tem- 
pleton,  66  Ind.  587. 

3.  The  auditing  judge  erred  in  his  view  of  the  statute  of 
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limitations.  In  the  presentation  of  a  claim  in  the  Orphans' 
Court,  as  no  writ  can  issue,  it  is  only  necessary,  in  order  to 
toll  the  statute,  to  make  a  formal  demand  of  the  executor  or 
administrator.  Any  other  course  would  be  fraught  with  in- 
convenience and  possible  disaster.  Suppose  a  claim  more  than 
five  years  old  when  the  decedent  died.  Must  the  creditor  run 
the  risk  of  losing  his  claim  by  waiting  until  the  audit  of  the 
account,  or  ask  for  a  citation  to  stimuLite  neglectful  action? 
The  law  requires  neither.  In  Yorks'  App.,  110  Pa.  74-76, 
Paxson,  J.,  says :  "  This  claim  was  not  presented  until  nearly 
seven  years  after  the  letters  testamentary  were  taken  out. 

But  how  are  we  to  say  that  this  debt,  which  was  not 

presented  to  the  executors  within  twelve  years  after  it  had  m^ 

tared,  etc As  suits  are  not  brought  upon  claims  in  the 

Orphans'  Court,  the  presentation  of  the  demand  to  the  execu- 
tor or  administrator  may  be  regarded  as  its  equivalent,  so  far 
as  regards  the  status  of  the  claim." 

Mr.  John  Q-.  Johnson  (with  him  Mr.  William  B.  Robins')^ 
for  the  appellees : 

Argued  from  the  evidence :  1.  There  was  no  original  con- 
tract to  pay  a  quantum  meruit  for  the  preparation  of  the 
manuscript.  2.  There  was  no  proof  of  the  alleged  contract  to 
publish  and  to  divide  the  profits.  8.  There  was  no  proof  of 
the  amount  of  damages  occasioned  by  the  breach  of  this  last 
alleged  contract.  4.  The  statute  of  limitations  barred  the 
claim,  citing :  Yorks'  App.,  110  Pa.  at  p.  88. 

Opinion,  Mb.  Chief  Justice  Paxson  : 

In  the  court  below  the  appellant  presented  a  claim  of  three 
thousand  dollars  against  the  estate  of  Henry  Seybert,  deceased, 
for  literary  services  performed  by  him  for  the  decedent  in  his 
lifetime,  in  preparing  a  work  entitled.  The  Chronicles  of  Inde- 
pendence Hall.  That  the  work  was  performed,  and  that  it 
was  worth  the  sum  demanded  was  not  seriously  controverted. 
The  diflBculty  in  the  case  lies  deeper. 

The  appellant  sought  to  recover  as  upon  a  quantum  meruit, 
by  showing  that  he  was  engaged  by  the  testator  to  perform  the 
service  and  the  value  of  it.  The  court  below,  however,  has 
distinctly  found  that  the  relation  of  the  parties  was  not  that  of 
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employer  and  employee ;  that  there  was  no  contract  by  which 
the  decedent  was  to  pay  for  and  become  the  proprietor  of  the 
work,  but  that  on  the  contrary,  the  appellant's  compensation 
was  to  be  derived  solely  from  the  profits  arising  from  sales 
thereof  after  publication.  We  will  not  review  the  evidence  in 
detail  by  which  this  result  was  reached.  We  must  accept  the 
findings  of  the  court  upon  questions  of  fact,  as  we  have  repeat- 
edly said,  unless  error  is  clearly  made  to  appear.  This  has  not 
been  done,  nor  do  I  see  how  it  could  have  been  in  view  of 
appellant's  statement  of  the  contract  as  contained  in  his  letter 
to  Mr.  Seybert  of  January  17, 1879.     The  letter  was  as  follows: 

"Mr.  Henry  Seybert  : 

"  Dear  Sir :  Under  our  agreement,  I  was  to  furnish  the  MS. 
of  the  work  you  desired  to  be  prepared  on  Independence  Hall, 
and  its  clocks  and  bells,  and  you  were  to  pay  the  expense  of 
publication ;  the  profits  were  to  be  divided  equally  after  you 
were  first  repaid  the  cost  of  publication. 

"To  this  agreement  I  must  hold  you,  unless  the  work  I  have 
done  after  some  months  of  labor  is  not  such  a  volume  as  would 
meet  the  approval  of  the  most  competent  judges.  I  have 
agreed  with  you  to  submit  it  to  the  judgment  of  Mr.  Wallace 
and  Mr.  Westcott,  or  any  other  gentlemen  of  like  character  and 
reputation.  I  am  still  willing  to  do  so,  and  would  be  pleased 
to  hear  from  you  at  your  earliest  convenience,  if  the  names  of 
these  gentlemen  meet  your  approval." 

This  is  an  entirely  diflferent  contract  from  the  one  set  up  in 
the  Orphans'  Court,  and  precludes  a  recovery  upon  a  quantum 
meruit.  An  action  would  indeed  lie  upon  the  contract  proved, 
but  its  breach  would  be  the  refusal  of  the  decedent  to  publish 
the  book.  A  claim  for  this  breach  might  have  been  made  in 
the  Orphans'  Court,  but  it  was  not,  nor  was  there  any  evidence 
by  which  the  damages  could  have  been  measured.  Speaking 
for  myself,  I  do  not  see  why  a  work  upon  such  a  subject, 
written  by  a  gentleman  of  the  appellant's  known  literary  abil- 
ity, should  not  prove  of  general  interest  and  command  a  ready 
sale,  if  too  much  prominence  is  not  given  to  the  decedent  and 
his  bells. 

We  might  well  stop  here.  There  is,  however,  another  diffi- 
culty, equally  serious,  in  the  way  of  the  appellant.     The  appel- 
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lees  set  up  the  statute  of  limitations.  Much  more  than  six 
years  had  elapsed  from  the  completion  of  the  work  and  the 
presentation  of  the  claim  in  the  Orphans'  Court.  Mr.  Seybert 
flatly  repudiated  it  in  1879.  Thus  the  matter  rested  until  his 
death  in  1888.  After  that  event  a  demand  was  made  in  writ- 
ing on  his  executors  for  the  payment  of  the  sum  of  13,000  as 
compensation  for  writing  the  book.  This  was  on  January  17, 
1884.  The  executors  refused  to  recognize  the  claim,  and 
olEered  to  accept  service  of  a  writ.  Nothing  further  was  done 
until  the  citation  was  asked  for  in  1887,  after  which  the  claim 
was  presented  to  the  Orphans'  Court  for  adjudication.  It  will 
thus  be  seen  that  for  at  least  eight  years  the  claim  was  ripe  for 
suit  and  was  all  that  time  repudiated.  The  statute  commenced 
to  run  not  later  than  1879.  It  was  not  stopped  by  the  death 
of  the  decedent  as  all  the  authorities  show.  Was  it  stopped 
by  the  demand  upon  the  executors  in  1884,  a  demand  not  re- 
cognized by  them  and  not  followed  up  by  any  aggressive  mea- 
sure until  1887?  It  is  not  pretended  that  a  mere  demand  upon 
Mr.  Seybert  in  his  lifetime  would  toll  the  statute.  Was  a 
demand  upon  his  executors  after  his  death  of  any  greater 
effect?    If  so,  it  is  an  anomaly. 

It  was  urged  that  Yorks'  App.,  110  Pa^.  69,  sustains  the  con- 
tention of  the  appellant  in  this  respect,  and  that  a  mere 
demand  upon  the  executor  tolls  the  statute.  If  this  be  so 
Yorks'  Appeal  needs  amendment. 

I  concede  that  the  language  cited  by  appellant  is  to  be  found 
in  the  first  opinion  in  Yorks'  Appeal  at  page  76.  But  the  first 
opinion  is  not  Yorks'  Appeal,  it  is  only  a  part ;  and  the  least 
important  part  of  it.  In  the  first  we  tried  to  avoid  overrul- 
ing McClintock's  Appeal,  and  the  line  of  cases  following  it. 
Speaking  for  myself,  I  felt  averse  to  reversing  the  opinion  of  so 
eminent  a  jurist  as  the  late  Chief  Justice  Black.  It  was  this 
feeling  which  prevented  our  going  as  far  in  the  first  decision 
as  we  felt  the  law  would  justify.  Subsequent  reflection  satis- 
fied us  that  it  was  a  mistake  to  temporize,  and  we  applied  the 
knife.  We  intended  to  cut  this  judicial  excrescence  out  of  our 
system  of  law,  and  we  are  not  convinced  that  we  did  not  suc- 
ceed. The  language  quoted  by  the  appellant  from  the  first 
opinion  is  as  much  overruled  by  the  second  as  was  McClin- 
tock's Appeal  itself,  and  the  broad  principle  was  distinctly 
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asserted  that  the  statute  of  limitations  may  be  set  up  in  the 
Orphans'  Court  precisely  as  in  a  court  of  law.  Nor  can  the 
statute  be  tolled  by  anything  short  of  a  suit  at  law  or  what  is 
its  equivalent  in  the  Orphans'  Court.  A  mere  demand  upon 
an  executor  is  not  such  equivalent  and  it  does  not  toll  the 
statute.    This  is  as  plain  as  I  can  make  it. 

I  desire  further  to  say  that  there  was  no  question  in  Yorks' 
Appeal  of  the  presentation  of  the  claim  to  the  executors.  No 
such  presentation  had  been  made.  The  language  quoted  in 
the  opinion  was  stated  argumentatively,  and  was  mere  dictum, 
for  which  I  am  alone  responsible.  It  was  not  the  point 
decided  in  the  case. 

Subsequent  reflection  has  convinced  us  that  Yorks'  Appeal 
was  well  decided.  The  court  as  now  constituted  are  united 
in  sustaining  it. 

Upon  either  of  the  grounds  indicated  the  appellant  has  no 
case. 

The  decree  is  affirmed,  and  the  appeal  dismissed 
at  the  costs  of  the  appellant 


WILLIAM  KILLER  v.  COMMONWEALTH. 

EEKOB  TO  THE  COURT  OF  OYER  AND  TERMINER  OF  PHILA- 
DELPHIA COUNTY. 

Argued  January  21,  1889— Decided  January  28,  1889. 

On  the  trial  of  an  indictment  for  murder,  it  was  shown  clearly  that  the 
deceased  was  found  lying  as  if  asleep  in  his  bed,  with  his  skull  crushed 
in  by  a  blow  from  some  blunt  instrument,  his  person  covered  with  a 
blanket  to  his  neck,  his  hands  beneath  the  blanket  and  blood  stained, 
and  that  a  heavy  iron  sash-weight,  also  blood  stained,  was  lying  at  his 
shoulders :  in  such  case,  the  ingredients  necessary  to  constitute  murder 
in  the  first  degree  were  proved  to  exist. 

Before  Paxson,  C.  J.,  Sterrbtt,  Clark,  Williams,  Mc- 
CoLLUM  and  Mitchell,  JJ. 

No.  113  July  Term  1888,  Sup.  Ct. ;  court  below,  No.  241 
January  Term  1888,  O.  and  T. 
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On  January  11, 1888,  the  grand  jury  returned  as  a  true  bill 
an  indictment  charging  William  Killer  with  the  murder  of 
David  Lewis.  The  defendant,  being  arraigned,  pleaded  not 
guilty. 

At  the  trial  February  28,  1888,  before  Finletter,  P.  J., 
the  undisputed  evidence  showed  that  on  Sunday  morning, 
November  6,  1887,  David  Lewis  was  found  dead,  upon  the 
upper  floor  of  a  stable  at  No.  447,  North  Eighth  street,  Phila- 
delphia. He  lay  upon  a  pQe  of  robes,  and  one  blanket  covered 
all  his  person  save  his  head.  His  hands,  which  were  under  a  blan- 
ket when  he  was  found,  were  stained  on  the  inside  with  blood. 
There  were  several  crushing  wounds  upon  his  head,  and  across 
his  feet  lay  a  blood  stained  stick  of  wood  which  had  come  off 
a  bale  of  hay,  and  a  heavy  iron  sash-weight,  also  stained  with 
blood  lay  at  his  shoulder. 

The  deceased  was  employed  about  the  stable  as  a  wagon- 
washer.  The  prisoner  had  also  been  so  employed  there  a 
month  or  so  before  the  homicide,  still  slept  in  the  stable  at 
night,  and  the  night  of  the  homicide  stayed  in  the  same  room 
where  the  deceased  slept,  a  room  perhaps  sixty  feet  square. 
When  he  was  arrested  the  morning  after  the  homicide,  the 
prisoner  gave  contradictory  accounts  of  himself  during  the 
night,  whether  he  had  slept  in  the  hay-mow,  or  in  a  furniture 
wagon  in  the  large  room.  The  valise  and  two  vests  of  the 
deceased  were  found  empty,  with  blood  stains  on  them:  he 
had  been  paid  some  money  the  day  before,  and  both  his  money 
and  his  watch  were  missing.  No  ill-feeling  was  shown  to  have 
existed  between  the  prisoner  and  the  deceased,  nor  was  the 
conduct  of  the  prisoner,  who  remained  about  the  stable,  in 
any  way  suspicious,  but  upon  his  clothes  were  found  fresh 
blood-stains  identified  by  experts  called  as  of  human  blood. 

Upon  evidence  of  the  foregoing  and  other  facts,  the  court, 
FiNLETTEB,  P.  J.,  after  explaining  the  principles  of  the  law  of 
murder  in  the  statutory  degrees,  charged  the  jury : 

The  proof  of  the  intention  to  kill,  and  the  disposition  of 
mind  constituting  murder  of  the  first  degree,  lies  upon  the 
commonwealth.  But  this  proof  need  not  be  expressed  or  posi- 
tive.   It  may  be  inferred  from  the  circumstances. 

He  who  uses  upon  the  body  of  another,  at  some  vital  point, 
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with  a  manifest  intention  to  use  it  upon  him,  a  deadly  weapon, 
must,  in  the  absence  of  qualifying  facts,  be  presumed  to  know 
his  blow  is  likely  to  kill,  and  must  be  presumed  to  intend  the 
death  which  is  the  probable  consequence  of  such  an  act.  He 
who  so  uses  a  deadly  weapon  without  a  sufficient  cause  of 
provocation,  must  be  presumed  to  do  it  wickedly  and  from  a 
bad  heart.  Therefore,  he  who  takes  the  life  of  another  with 
a  deadly  weapon,  and  with  a  manifest  design  thus  to  use  it 
upon  him,  with  sufiBcient  time  to  deliberate  and  fully  form  the 
conscious  purpose  of  killing,  and  without  any  suflBcient  reason 
or  cause  of  extenuation,  is  guilty  of  murder  of  the  first  degree. 

All  murder  not  of  the  first  degree  is  necessarily  of  the 
second  degree,  and  includes  all  unlawful  killing  under  circum- 
stances of  depravity  of  heart  and  a  disposition  of  mind  regard- 
less of  social  duty,  but  where  no  intention  to  kill  existed  or 
can  be  reasonably  and  fully  inferred.  Therefore,  in  all  cases 
of  murder,  if  no  intention  to  kill  can  be  inferred  from  the 
circumstances,  the  veniict  must  be  murder  in  the  second 
degree. 

Manslaughter  is  the  unlawful  killing  of  another,  without 
malice,  in  sudden  heat.  To  reduce  an  intentional  blow  result- 
ing in  death  to  voluntary  manslaughter,  there  must  be  sufficient 
cause  of  provocation  and  a  state  of  rage  or  passion  without 
time  to  cool.  If  there  be  provocation  without  passion,  or 
passion  without  sufficient  cause  of  provocation,  or  if  there  be 
time  to  cool  and  reason  has  resumed  its  sway,  the  killing  wiU 
be  murder.  All  homicide  is  presumed  to  be  malicious,  that  is, 
murder  of  some  degree,  until  the  contrary  appears  in  evidence. 
But  though  the  homicide  is  thus  presumed  to  be  murder,  it  is 
not  presumed  to  be  murder  of  the  first  degree.  The  presump- 
tion rises  no  higher  than  murder  in  the  second  degree,  until  it 
is  shown  by  the  commonwealth  to  be  murder  in  the  first  degree. 

It,  therefore,  lies  upon  the  commonwealth  to  satisfy  the  jury 
of  those  facts  and  circumstances  which  indicate  the  deliberate 
intention  to  kill,  and  the  cool  depravity  of  heart  and  con- 
scious purpose  which  constitute  the  crime  of  murder  in  the 
first  degree.  The  nature  of  the  weapon  and  the  place  and 
character  of  the  wounds  are  important  to  be  considered.  The 
deadlineas  of  the  weapon  tends  to  indicate  the  intention  with 
which  it  is  used.    The  place  where  the  blows  are  struck  also 
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throws  light  on  the  intention.     If  used  upon  a  vital  part  of  the 
body  they  may  indicate  an  intention  to  kill. 

I  have  thus  given  you  the  principles  of  law  arising  out  of 
the  charge  of  the  commonwealth  against  the  prisoner. 
«  »  «  «  «  ««  « 

I  now  ask  your  attention  to  the  evidence  of  the  case : 

Upon  the  6th  day  of  November  last,  about  7:30  o'clock, 
David  Lewis  was  found  dead  in  his  bed.  He  lay  as  if  in  sleep, 
his  person  covered  to  the  neck  with  a  blanket.  Upon  his 
head  were  found  wounds  which  Dr.  Formad  has  said  were  suffi- 
cient to  produce  death,  and  which  did  produce  his  death.  At 
his  shoulder  was  found  the  iron  sash-weight,  and  upon  the 
blanket  at  his  knee  the  stick  which  has  been  given  in  evidence. 
Upon  both  of  these  instruments  there  was  blood.  There  was 
blood  upon  his  head  and  upon  the  inside  of  his  hands,  and 
upon  the  bed  clothing,  which  was  stiff  and  dry.  There  was 
no  disturbance  of  the  bed  and  clothing ;  no  indication  of  a 
struggle  therein  or  near  it.  His  arms  were  covered  by  the 
blankets.  Not  far  from  where  he  lay,  two  vests  and  a  valise 
were  found,  which  were  stained  with  what  appeared  to  be  blood. 
These  facts  have  been  testified  to,  and  it  is  for  the  jury  to  say 
how  far  they  are  reliable,  and  how  far  they  are  connected 
with  the  death  of  David  Lewis. 

If  they  are  connected  with  the  death,  it  is  for  the  jury  to 
draw  their  own  conclusions  from  them.  They  may  throw  light 
upon  the  cause  of  death,  the  means  used,  the  intent  with 
which  the  means  were  used,  and  the  purpose  and  object  of  the 
slayer. 

Was  David  Lewis'  death  caused  by  violence  ?  Dr.  Formad 
has  testified  that  it  was. 

What  were  the  instruments  used?  Where  were  the  marks 
of  violence  upon  his  body  ?  Did  the  surroundings  indicate  a 
conflict  or  struggle  ?  Was  he  slain,  and  what  was  the  purpose 
or  object  ? 

These  are  important  questions,  which  the  jury  must  solve 
from  the  evidence.  There  is  no  evidence  that  he  had  an 
enemy  or  quarrel  with  any  one,  from  which  it  might  be  in- 
ferred that  his  death  was  the  result  of  a  revengeful  spirit. 

The  jury  must  look  for  the  object  and  purpose  in  the  cir- 
CTunstances  of  the  case,  as  evinced  by  the  evidence.    If  the 
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jury  are  satisfied  from  the  evidence  that  this  was  a  death  from 
wilful  violence,  then  it  becomes  their  duty  to  ascertain  the 
nature  and  character  of  the  homicide. 

If  there  is  no  evidence  of  a  conflict,  it  is  not  manslaughter. 
If  there  is  evidence  of  an  intention  to  kill,  it  is  not  murder 
of  the  second  degree.  If  there  is  evidence  of  a  wilful,  delib- 
erate, premeditated  killing,  it  is  murder  of  the  first  degree. 
If  he  was  killed  while  he  slept,  could  the  homicide  be  anything 
else  than  a  wilful,  deliberate,  premeditated  killing,  which  is 
murder  of  the  first  degree  ?  If  the  sash-weight  and  stick  were 
used  to  inflict  the  blows  upon  the  head,  could  there  be  any- 
thing but  an  intent  to  kill?  Were  they  deadly  weapons,  and 
wei^  they  used  to  inflict  violence  upon  a  vital  part  of  the 
body  ?  If  they  were,  the  intention  to  kill  is  established,  if 
there  was  time  for  deliberation  and  premeditation.  A  wilful 
act  without  provocation  must  be  deliberate  and  premeditated. 
It  is  for  the  jury  to  say  what  the  use  of  two  different  weapons 
indicate,  when  they  come  to  consider  the  question  of  premedi- 
tation and  deliberation. 

If  the  jury  come  to  the  conclusion  that  David  Lewis'  death 
was  one  of  intentional  violence,  without  justification,  then  the 
question  arises.  Who  caused  his  death  ? 

*  *  *  »-»  «  «  « 

The  jury  returned  a  verdict  that  the  prisoner  was  guilty  of 
murder  in  the  first  degree,  in  manner  and  form  as  he  stood 
indicted. 

On  May  12,  1888,  a  rule  for  a  new  trial  having  been  dis- 
charged, judgment  of  execution  was  passed,  when  the  prisoner 
took  this  writ,  assigning  as  error,  inter  alia,  under  §  2,  act  of 
February  15,  1870,  P.  L.  15,  that 

1.  The  evidence  in  this  case  does  not  prove  the  existence  of 
the  ingredients  necessary  to  constitute  murder  in  the  first 
degree. 

Mr.  E.  Clinton  Rhoads^  for  the  plaintiff  in  error : 
1.  Proof  of  the  intention  to  kill  and  of  the  disposition  of 
mind  constituting  murder  in  the  first  degree,  under  the  act  of 
assembly,  lies  on  the  commonwealth :  Commonwealth  v.  Drum, 
58  Pa.  16 ;  Lanahan  v.  Commonwealth,  84  Pa.  87.  "  I  do  not 
doubt  the  correctness  of  the  position  that  malice  may  be  infer- 
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red  from  the  use  of  an  instrument  likely  to  kill.  But  without 
more  than  this,  it  would  be  murder  in  the  second  degree.  It 
will  not  do  to  substitute  the  catastrophe  alone  for  the  crim§  of 
the  highest  grade,  in  which  is  required  as  an  essential  the 
deliberate  purpose,  and,  if  we  would  avoid  this,  we  must  be 
careful  not  to  apply  tests  indicative  of  one  grade,  as  guiding 
us  to  correct  conclusions  in  another.  More  is  necessary  than 
a  blow  with  an  instrument  likely  to  kill,  to  constitute  murder 
of  the  first  degree.  There  must  be  intention,  deliberation  and 
premeditation  found,  and  the  instrument  is  evidence  on  this 
point.  If  this  do  not  appear,  the  use  of  an  instrument  in  a 
sudden  quarrel,  although  likely  to  kill,  and  killing  ensues, 
leaves  the  grade  of  the  crime  of  the  second  degree : "  Kelly  v. 
Commonwealth,  1  Gr.  484,  492;  Keenan  v.  Commonwefdth, 
44  Pa.  65. 

2.  Much  confusion  results  from  importing  into  the  discus- 
sion of  murder  in  the  first  degree,  the  principles  of  the  com- 
mon law  relating  to  murder.  The  actual  intent  with  which  a 
fatal  and  unlawful  blow  was  given,  was  no  more  a  considera- 
tion in  the  common  law,  than  the  intent  of  the  man  who  unlaw- 
fully took  a  bushel  of  potatoes.  The  requisite  of  a  murderous 
blow  was,  that  it  should  be  given  with  malice  aforethought. 
It  is  to  murder  at  the  common  law,  and  to  the  "  malice  "  con- 
tained in  its  definition,  that  the  presumption  of  malice  from 
the  use  of  a  deadly  weapon  arises.  *'  The  very  meaning  of 
the  fiction  of  implied  malice  in  such  cases  at  common  law  was, 
that  a  man  might  have  to  answer  with  his  life  for  conse- 
quences which  he  neither  intended  nor  foresaw : "  Common- 
wealth V.  Pierce,  188  Mass.  165;  State  v.  Turner,  Wright 
(Ohio),  20 ;  People  v.  Williams,  73  Cal.  531 ;  People  v.  Do- 
gell,  48  Cal.  85 ;  Stokes  v.  People,  53  N.  Y.  164  (13  Amer.  R. 
492) ;  People  v.  Knapp,  71  Cal.  6 ;  Harris  v.  State,  8  Tex.  ^0; 
Onofri  v.  Commonwealth,  20  W.  N.  264;  McCue  v.  Common- 
wealth, 78  Pa.  185;  Murray  v.  Commonwealth,  79  Pa.  316; 
Commonwealth  v.  Drum,  58  Pa.  18 ;  Lynch  v.  Commonwealth, 
77  Pa.  210  ;  Jones  v.  Commonwealth,  75* Pa.  403 ;  O'Mara  v. 
Commonwealth,  75  Pa.  424 ;  Tiflfany  v.  Commonwealth,  121 
Pa.  165 ;  Johnson  v.  Commonwealth,  24  Pa.  389. 

8.  "  Such  use  of  a  deadly  weapon  is  evidence  of  malice,  and 
may  be  an  essential  ingredient  in  the  proof  of  murder  in  many 
Vol.  cxxrv — 7 
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cases,  but  it  does  not  follow  that  every  homicide  committed  by 
the  use  of  a  deadly  weapon,  and  not  in  necessary  self-defence, 
is  murder : "  Donnellan  v.  Commonwealth,  7  Bush.  679 ; 
Smith  V.  Commonwealth,  1  Duval  226;  Clew  v.  State,  31  Ind. 
484.  In  the  present  case,  the  evidence  completely  failed  to 
show  that  the  killing  was  done  in  the  perpetration  of  a  robbery ; 
that  the  prisoner  knew  that  the  deceased  had  received  any 
money,  and  no  part  of  the  deceased's  property  was  traced  to 
the  prisoner.  It  is  submitted  that,  under  the  burden  of  proof 
established  by  law  for  cases  of  murder  in  the  first  degree,  the 
prisoner,  especially  in  cases  of  merely  circumstantial  evidence, 
is  entitled  to  have  proved  some  of  the  circumstances  of  the 
crime,  at  least,  and  that  presumptions  cannot  satisfy  the  degree 
of  proof  necessary  for  murder  in  the  first  degree :  Common- 
wealth V.  Drum,  58  Pa.  9. 

Mr,  George  S.  Graham^  District  Attorney^  for  the  defendant 
in  error : 

As  was  said  in  McManus  v.  Commonwealth,  91  Pa.  66,  "  The 
evidence  comes  here,  not  for  the  purpose  of  reviewing  the 
facts,  but  to  enable  the  court  to  ascertain  whether  the  ele- 
ments of  murder  in  the  first  degree  exist  so  as  to  warrant  as 
matter  of  law  such  a  verdict."  "  We  are  not,  however,  to 
assume  all  the  functions  of  jurors,  and  pass  on  the  credibility 
of  witnesses,  nor  on  the  apparent  weight  of  the  evidence : " 
McGinnis  v.  Commonwealth,  102  Pa.  71.  The  circumstances 
and  surroundings,  in  evidence,  are  sufficient  to  convince  any 
one  that  whoever  murdered  tliis  dead  man  did  so  with  delib- 
erate intent  to  kill  and  with  cool  depravity  of  heart  and  con- 
scious purpose,  thus  constituting  the  crime  one  of  murder  in 
the  first  degree. 

Pek  Cueiam  : 

We  are  asked  by  the  first  assignment  of  error  to  say  that 
"  the  evidence  in  this  case  does  not  prove  the  existence  of  the 
ingredients  necessar^  to  constitute  murder  in  the  first  degree." 
This  we  cannot  do.  The  evidence  pointed  clearly  to  a  wilful, 
deliberate,  and  brutal  murder.  The  deceased  was  found  in 
his  bed,  with  his  skull  crushed  in  by  a  blow  from  some  blunt 
instrument.    The  heavy  iron  sash-weight  with  which  it  was 
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probably  done  was  lying,  covered  partly  with  blood,  by  his; 
shoulder.  His  person  was  covered  with  a  blanket  to  his  neck. 
When  found  he  was  lying  as  if  in  sleep.  There  had  been  no 
struggle .  On  e  single,  crushing  blow  with  the  heavy  iron  weight, 
whilst  sleeping,  had  evidently  ended  his  life.  To  say  that 
such  an  instrument,  when  so  used,  is  not  a  deadly  weapon, 
evidencing  an  intent  to  take  life,  is  a  proposition  that  does  not* 
require  discussion. 

The  other  assignments  were  not  pressed,  and  are  without 
merit. 

The  judgment  is  affirmed,  and  it  is  ordered  that 
the  record  be  remitted  to  the  Oyer  and  Ter- 
miner for  the  purpose  of  execution. 


APPEAL  OF  JOHN  K.  McCURDY. 

APPEAL  OF   JOHN  M.  McCURDY,  ET  AL. 

[Estate  of  Henry  J.  Stout.] 

PEOM  THE  DECREE  OF  THE  ORPHANS*  COURT  OP  PHILADEL- 
PHIA COUNTY. 

Argued  January  14, 1889— Decided  February  4, 1889. 

(a)  The  will  of  a  testator,  dying  in  1875,  bequeathed  his  residuary  estate 
to  his  executors,  **  to  be  devoted  and  given  by  them  to  such  institutions 
or  uses,  as  they  in  their  best  judgment  may  consider  the  most  compati- 
ble with  the  views  and  instructions  which  I  have  given  them,"  express- 
ly providing  that  none  of  his  property  should  pass  under  the  intestate 
laws. 

(6)  In  1877,  the  executors  executed  a  sealed  instrument  declaring  they 
had  paid  all  the  legacies  then  due  and  secui*ed  those  to  become  due  on 
the  termination  of  life  estates,  **  that  being  the  utmost  extent  (with  ex- 
ceptions hereinafter  set  forth),  to  which,  after  yeai's  of  reflection,  Mr. 
Stout  wished  his  estate  to  be  applied  for  either  charitable  purposes  or 
the  benefit  of  relatives,  as  he  repeatedly  declared  to  executors ; " 

(c)  And  then  declared  that  the  residue  was  their  own  by  law,  but  that 
nevertheless  they  deemed  it  their  duty  and  therefore  appropriated  and 
devoted  certain  sums  to  purposes  which  they  stated  to  be,  **  in  compli- 
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ance  with  wishes  expressed  to  them  about  the  same,"  and,  finally,  di- 
vided the  remainder  between  themselves,  releasing  forever  all  causes 
of  action  either  might  have  against  the  other  on  account  thereof. 

1.  By  the  provisions  of  the  will  referred  to,  a  trust  was  created  as  to  the 
residuary  estate,  and  what  was  given  to  the  executors  by  the  clause 
quoted  was  not  a  discretion  to  distribute  the  estate  according  to  their 
judgment,  but  a  discretion  to  carry  out  the  views  and  instructions  re- 
ceived from  the  testator:  Beck's  App.,  116  Pa.  547,  distinguished. 

2.  The  only  evidence  of  the  objects  of  the  tinist  being  the  testimony  of 
the  executors,  one  of  whom  was  dead,  and  they  having  by  a  solemn  in- 
stilment declared  that  tliey  had  fully  carried  out  or  provided  for  all  tlie 
objects  of  the  testator's  bounty,  as  expressed  by  him  in  his  instructions, 
the  court  would  not  inquire  further  as  to  unexecuted  instructions. 

3.  Wherefore,  there  being  a  trust  established,  and  the  purposes  of  it  being 
exhausted,  the  remainder  of  the  residuary  estate,  unappropriated  by  the 
executors  in  accordance  with  the  views  and  insti'uctions  of  the  testator, 
passed  as  in  case  of  an  intestacy,  however  contrary-  to  the  testator's  de- 
sire, and  was  distributable  to  his  next  of  .kin. 

"Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
JAMS,  McCoLLUM  and  Mitchell,  J  J. 

No.  259  January  Term  1888  and  No.  232  January  Term 
1889,  Sup.  Ct.;  court  below.  No.  664  April  Term  1879,  O.  C. 

On  June  14,  1887,  the  fifth  account  of  the  executors  of 
Henry  J.  Stout,  deceased,  as  filed  by  John  K.  McCurdy,  sur- 
viving executor,  was  called  for  audit  before  Ashman,  J.,  when 
the  following  facts  appeared : 

Henry  J.  Stout  died  on  February  6, 1875,  having  left  a  will 
dated  December  21,  1870,  duly  admitted  to  probate,  with  a 
codicil  thereto  dated  July  3, 1872.  The  will  contained  forty- 
one  paragraphs,  the  first  twenty-three  of  which  were  made  up 
of  bequests  to  various  charitable  institutions  in  Philadelphia. 
The  twenty-fourth  to  the  thirty-seventh  paragi-aphs,  inclusive, 
contained  bequests  of  small  sums  of  money,  to  be  paid  yearly 
to  certain  persons  including  the  next  of  kin  during  life,  with 
remainders  to  their  children.  The  thirty-eighth  paragraph  pro- 
vided for  the  payment  of  testator's  debts,  funeral  expenses, 
for  the  erection  of  a  monument  and  the  repair  of  his  burial  lot 
in  Macphela  Cemetery.  The  paragraphs  next  following  were 
as  follows,  to  wit : 

"  39.  In  case  of  my  demise  before  thirty  days  from  the  date 
of  this  my  last  will  and  testament,  I  give  and  bequeath  to  my 
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executors  hereinafter  named,  all  the  moneys  and  bonds  given 
aforesaid  for  charitable  uses  and  purposes,  upon  the  trust  and 
confidence  that  they  shall  pay  and  transfer  the  same,  to  the 
said  institutions  r  and  in  case  I  may  have  made  any  mistake  in 
the  names  of  said  institutions  I  direct  my  said  executors  named 
hereinafter  to  pay  the  aforesaid  sums  of  money  and  transfer 
the  aforesaid  amounts  of  bonds  to  said  institutions,  as  I  have 
indicated  the  same  in  the  catalogues  of  Messrs.  Powell  and 
Collins,  the  Philadelphia  Medical  Register  and  a  slip  from  The 
Press,  by  ink  marks  made  by  my  direction  on  the  same,  on  or 
about  the  second  day  of  December  A.  D.  1870,  and  which  I 
have  delivered  to  my  executors  for  their  guidance. 

"40.  As  for  all  my  estate  of  whatsoever  kind  which  does  not 
or  cannot  pass  uuder  the  aforesaid  provision  of  this  my  last  will 
and  testament,  I  give  and  bequeath  the  same  to  my  executors 
hereinafter  named,  to  be  devoted  and  given  by  them  to  such 
institutions  or  uses,  as  they  in  their  best  judgment  may  con- 
sider the  most  compatible  with  the  views  and  instructions  which 
I  have  given  to  them,  it  being  my  intention  that  none  of  my 
property  shall  pass  or  be  disposed  of  under  the  intestate  laws, 
but  that  all  of  the  same  shall  pass  and  be  disposed  of  under  the 
provisions  of  this  my  last  will  and  testament. 

"41.  I  appoint  John  K.  McCurdy,  gentleman,  and  Joseph  S. 
Brewster,  attorney  at  law,  both  of  the  city  of  Philadelphia, 
executors  to  this  my  last  will  and  testament." 

The  codicil  of  July  3, 1872,  changed  one  of  the  charitable 
bequests,  and  revoked  several  of  the  annuities  and  remainders. 

On  May  25, 1877,  Joseph  S.  Brewster  and  John  K.  McCurdy, 
the  executora  named  in  the  will,  and  who  had  accepted  the 
trust,  signed  a  deed,  sealed  with  their  seals,  beginning : 

"  Having  paid  all  the  bequests  in  the  last  will  and  testament 
of  the  late  Henry  J.  Stout  to  charitable  institutions  ($76,400) 
but  the  one  to  be  paid  on  the  death  of  Mrs.  Mary  Baker 
(^15,000)  and  secured  that  and  all  the  others  due  upon  the 
termination  of  lives  in  existence  ($7,500)  by  approved  invest- 
ments, and  that  being  the  utmost  extent  (with  exceptions 
hereinafter  set  forth)  to  which,  after  years  of  reflection,  Mr. 
Stout  wished  his  estate  to  be  applied  for  either  charitable  pur- 
poses or  the  benefit  of  relatives,  as  he  repeatedly  declared  to 
executors  and  as  is  evident  from  the  fact,  that  he  could  have 
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increased  his  bequests,  if  he  had  desired,  yet  did  not,  though 
remarkable  for  not  doing  by  others  what  he  could  do  by  him- 
self, but  on  the  contrary  by  his  codicil  diminished  them,  by 
revoking  the  items  of  his  will  numbered  29, 30,  84,  35,  and  36 : 
which  act  testator  thought  harmonized  with  item  numbered  40 
of  his  will  by  which  he  leaves  the  residue  of  his  estate  to  his 
executors,  with  verbal  instructions,  which  were  intended 
among  other  things,  to  prevent  the  failure  of  any  bequests  to 
charitable  purposes  from  mistake  or  through  change  or  dissolu- 
tion of  the  corporations  entitled  to  the  same,  occurring  after 
testator's  death :  said  executors  to  substitute  (as  they  did  in 
one  case)  such  institutions  or  uses,  as  they  may  consider  the 
most  compatible  with  the  views  and  instructions  given  to  them 
by  the  testator;  and  although  said  executors  are  not  at  liberty 
by  these  instructions  to  charge  the  estate  of  said  testator  with 
new  bequests,  yet  they  know  it  to  be  their  dutj'  (though  it  is 
against  their  interest)  to  give  full  effect  to  and  carry  out  cer- 
tain items  in  said  will,  as  is  hereinafter  set  forth,  on  which 
testator  was  imperative  in  his  instructions  and  views,  and  said 
executors,  John  K.  McCurdy  and  Joseph  S.  Brewster  (without 
prejudice  to  their  exclusive  right  to  the  estate  given  them  by 
Mr.  Stout,  and  in  compliance  with  his  wishes  expressed  to  them 
about  the  same),  do  hereby  accordingly  make  the  following 
provisions  charging  the  sums  mentioned  in  the  same  against 
the  residuary,  so  as  aforesaid  bequeathed  to  them,  the  said 
John  K.  McCurdy  and  Joseph  S.  Brewster,  by  the  fortieth  item 
of  the  said  last  will  and  testament  of  Henry  J.  Stout,  deceased: 
said  provisions  having  reference  to  matters  that  testator 
thought  could  be  better  arranged  by  verbal  instructions  to  the 
executors  than  in  any  other  way,  and  the  same  being  especially 
designed  to  give  ample  powers  to  them  in  the  case  of  fraudulent 
claims  and  of  a  creditor,  who  was  a  devisee  (but  whose  devise 
might  not  be  as  large  as  he  had  expected),  from  attempting  to 
increase  its  amount  by  refusing  to  pay  his  indebtedness,  and 
thereby  disturbing  the  settlement  which  testator  had  made 
of  his  estate,  which  Mr.  Stout  feared  would  be  done  if  any 
persons  knew  beforehand,  except  the  executors,  how  he  had 
willed  the  residuary  fund.  The  unreliable  character  of  testa- 
tor's securities  was  also  a  motive  with  him  for  these  verbal 
instructions." 


Digitized  by 


Google 


McCURDY'S  APPEAL.  103 

Statement  of  Facts. 

The  deed  then  proceeded  to  make  the  following  "  provisions : " 
$25,000,  in  addition  to  approved  securities  already  pledged, 
as  a  permanent  fund  to  secure  payment  to  Mrs.  Mary  Baker 
the  original  $900  annuity  and  $300  a  year,  increased  by  the 
executors ;  $5,000,  in  addition  to  approved  securities  already 
pledged,  as  a  permanent  fund  to  secure  payment  of  all  claims 
lawfully  established  against  the  decedent's  estate  within  five 
years  from  his  death ;  $5,000,  as  a  permanent  fund  to  secure 
payment  of  such  amounts  as  might  be  necessary  to  keep  the 
monument  of  the  deceased  in  perfect  condition  ;  and  $5,000, 
on  the  death  of  Mary  J.  Baker,  to  The  Contributors  of  the 
Pennsylvania  Hospital,  the  same  being  requisite  to  obtain  a 
ward  to  be  called  Stout's  Ward.     The  deed  then  proceeded: 

"  And  the  said  executors,  John  K.  McCurdy  and  Joseph  S. 
Brewster,  do  by  these  presents,  covenant,  promise,  and  agree 
each  with  the  other,  as  well  for  ourselves  individually  as  for 
our  heirs,  that  we  do  and  will  hold,  consider,  and  treat  all  the 
estate  and  property  bequeathed  to  us  by  item  fortieth  (40)  of 
the  last  will  and  testament  of  Henry  J.  Stout,  deceased,  as  if 
the  same  had  been  equally  apportioned  between  us,  share  and 
share  alike  (to  be  held  as  our  and  each  of  our  separate  prop- 
erty), in  proceedings  in  partition,  by  a  court  of  competent 
jurisdiction  (each  of  said  shares  to  be  charged  equally  for  the 
payments  aforesaid);  and  furthermore,  to  prevent  all  future 
disputes,  we  hereby  remise,  release,  and  forever  quit  all  claims 
or  demands  and  cause  or  causes  of  action  which  either  may 
have  against  the  other,  from  the  beginning  of  the  world  to  the 
day  of  the  date  hereof,  so  that  each  of  us  shall  hold  and  possess 
his  moiety  of  said  estate  bequeathed  to  us  as  aforesaid,  to  him- 
self and  his  heirs  forever  free  and  discharged  from  the  other, 
as  tenants  in  severalty,  and  not  as  joint  tenants. 

"  And  we  furthermore  affirm  and  say  that  all  and  each  of  the 
facts  and  statements  aforesaid  are  just  and  true,  and  we  hereby 
obligate  ourselves  to  stand  to  the  same  and  to  do  and  perform 
all  the  provisions  aforesaid." 

Joseph  S.  Brewster,  the  co-executor,  died  in  1879.  The 
account  exhibited  by  John  K.  McCurdy,  the  survivor,  exhibited 
a  balance  of  $96,101.01.  John  M.  McCurdy  and  Clara  S. 
Brewster,  executors  of  Joseph  S.  Brewster,  deceased,  made 
claim  that  $56,101.01  of  this  balance  should  be  awarded  to 
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John  K.  McCurdy,  surviving  executor,  and  to  the  estate  of 
Joseph  S.  Brewster,  deceased,  the  co-executor,  as  entitled 
thereto  under  the  provisions  of  said  will. 

The  auditing  judge,  on  June  19, 1887,  filed  a  repoi't,  ruling : 
"That  the  additions  made  by  this  deed  to  the  legacies  given 
by  the  will,  and  the  sums  devoted  to  the  settlements  of  the 
estate,  were  valid  appointments,  because  they  were  within  the 
instructions  to  which  the  testator  referred ;  but  he  thinks  that 
the  provision  by  which  the  executors  affected  to  appropriate 
the  balance  of  the  estate  to  tlieir  individual  use,  was  invalid, 
because  it  was  wholly  unauthorized  by  the  will.  The  language 
restricting  the  discretion  which  the  testator  confen'ed  on  the 
accountants  was  not  precatory,  but  mandatory,  and  it  imported 
a  personal  confidence  in  each  of  the  executoi-s  which  could  not 
survive  to  the  representatives  of  either  of  them :  Children's 
Hospital's  App.,  10  W.  N.  313.  The  executor  of  the  will  of 
Joseph  S.  Brewster,  the  deceased  executor,  has  therefore  no 
claim  to  any  part  of  the  distributive  balance."  The  balance 
shown  by  the  account,  96,101.01,  was  decreed  to  the  account- 
ant, $40,000  thereof  to  be  applied  in  accordance  with  the  spe- 
cific provisions  contained  in  the  deed  executed  by  the  executors 
on  May  25, 1877,  and  $66,101.01,  "upon  the  trusts  declared  by 
the  testator." 

To  the  foregoing  adjudication^  the  executors  of  Joseph  S. 
Brewster,  deceased,  filed  exceptions  alleging  in  various  forms 
of  averment  that  the  auditing  judge  erred  in  awarding  the 
remainder  of  $56,101.01,  "to  the  accountant  upon  the  trusts 
declared  by  the  testator,"  and  in  not  awarding  it  "to  the  per- 
sons and  beneficiaries  named  in  the  written  declaration  and 
agreement"  made  by  the  executors,  dated  May  25, 1877. 

The  said  exceptions  having  been  argued  before  the  court  in 
banc,  Ferguson,  J.,  on  December  31, 1887,  delivered  the  fol- 
lowing opinion : 

In  the  recent  case  of  Beck's  App.,  116  Pa.  547,  the  will  gave 
to  the  executor  "  full  and  unlimited  power  and  authority  to 
appropriate  or  dispose  of  all  the  rest,  residue,  and  remainder  of 
my  estate,  real  and  personal,  or  the  proceeds  arising  from  the 
sale  thereof,  to  such  objects,  persons,  or  institutions  as  in  his 
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discretion  shall  be  best  and  proper,  as  I  have  full  confidence  in 
his  judgment,  ability,  and  integrity  in  the  premises."  The 
executor  under  this  power  appropriated  the  whole  residuary 
estate  unto  himself  personally,  and  this  court,  under  the  cir- 
cumstances, reluctantly  following  the  English  cases  of  Gibbs 
V.  Rumsey,  2  Ves.  &  B.  297,  and  Morice  v.  Bishop  of  Durham, 
9  Ves.  406,  decided  that,  as  the  power  of  disposition  vested  in 
the  executor  by  the  testator  was  full  and  unlimited,  he  had  the 
right  to  so  appropriate  the  estate,  which  judgment  the  Supreme 
Court  aflfirmed. 

But  the  doctrine  of  Beck's  Appeal  ought,  if  possible,  to  be 
restricted  rather  than  extended.  Its  practical  application  in 
that  case  was  a  disposition  of  the  testator's  residuary  estate 
apparently  very  different  from  that  which  he  intended  himself, 
because,  if  he  meant  so  to  do,  he  could  by  his  will  easily  have 
given  his  whole  residuary  estate  to  his  executor  by  name, 
without  referring  to  "  objects,  persons,  or  institutions."  Be- 
sides, it  is  entirely  repugnant  to  all  our  ideas  of  integrity  and 
honest}''  that  an  executor  should  take  to  himself  absolutely  the 
estate  which  was  given  to  him  in  confidence  that  he  would 
appropriate  it  to  other  objects  and  purposes,  and,  in  any  case 
where  such  a  disposition  of  a  testator's  estate  is  claimed,  it 
seems  to  us  that  the  stric*test  construction  of  the  will  should 
be  invoked  to  prevent,  if  possible,  its  consummation. 

In  the  case  now  under  consideration  the  testator  did  not 
give  to  his  executors  "  full  and  unlimited  power  and  authority 
to  appropriate "  his  residuary  estate,  but  he  limited  and  re- 
stricted their  power  of  disposition  to  "such  institutions  or 
uses  as  they  in  their  best  judgment  may  consider  the  most 
compatible  with  the  views  and  instructions  which  I  have  given 
to  them,"  so  that,  the  views  and  instructions  given  to  his  exe- 
cutors by  the  testator  are  in  this  case  the  limitation  to  any 
disposition  of  his  residuary  estate  which  they  had  the  power 
to  make. 

These  views  and  instructions  were,  it  is  alleged,  communi- 
cated by  the  testator  to  his  executors  verbally.  They,  by  a 
nondescript  instrument  in  writing,  executed  under  their  hands 
and  seals,  and  dated  May  25,  1877,  undertook  either  to  put 
the  views  and  instructions  of  the  testator  in  some  permanent 
shape  for  perpetuation  as  testimony,  or  else,  if  the  residuary 
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clause  of  the  will  is  to  be  considered  as  vesting  in  them  a 
power  of  appointment  subject  to  the  views  and  instructions  of 
the  testator,  then,  perhaps,  it  may  be  considered  as  an  attempt 
to  exercise  such  power ;  but  in  either  case  the  practical  result 
attempted  to  be  accomplished  by  this  instrument  is  the  appro- 
priation to  themselves  of  the  whole  of  the  testator's  residuary 
estate,  amounting  to  over  $96,000  ($56,000  of  which  they  take 
at  once,  and  the  balance  upon  the  death  of  an  an^^uitant), 
excepting  $5,000  for  a  monument  fund,  and  $5,000  to  the  Penn- 
sylvania Hospital,  which  two  sums  they  set  apart  for  those 
purposes,  according,  as  they  alleged,  to  the  views  and  instruc- 
tions of  the  testator. 

Now  it  is  conceded  that  if  the  executors  had  by  this  instru- 
ment in  writing  positively  and  unequivocally  declared  that  it 
was  part  of  the  testator's  "  views  and  instructions  "  communi- 
cated to  them,  that  they  were  to  divide  his  residuary  estate 
between  them,  there  would  have  been  no  one  that  could  gain- 
say or  deny  the  allegation ;  and,  monstrous  as  it  may  seem, 
there  would  probably  have  been  no  way  to  prevent  such  a 
disposition  of  the  testator's  residuary  estate.  But  while  they 
are  very  careful  to  declare  that  the  other  dispositions  made  by 
them  are  in  accordance  with  these  "  views  and  instructions," 
yet  with  regard  to  the  balance,  which  they  divide  between 
themselves,  they  make  no  similar  declaration,  but  simply 
divide  it  share  and  share  alike,  and  release  and  quit^jlaim  all 
demands  which  either  may  have  against  the  other  on  account 
thereof. 

It  was  contended  that  the  words  used  by  the  executors  near 
the  beginning  of  this  instrument  in  writing,  to  wit,  "without 
prejudice  to  their  exclusive  right  to  the  estate  given  to  them 
by  Mr.  Stout,  and  in  compliance  with  his  wishes  expressed  to 
them  about  the  same,"  are  to  be  construed  as  a  declaration 
upon  their  part  that  the  "  views  and  instructions  "  of  the  tes- 
tator embraced  a  division  of  the  balance  of  his  residuary  estate 
between  his  executors,  as  they  now  claim ;  but  this  quotation 
occurs  in  a  part  of  the  instrument  so  far  away  from  that  part 
of  it  by  which  the  balance  is  divided  between  the  executors, 
that  it  very  probably  has  no  reference  whatever  to  the  said 
division ;  and,  even  though  it  did  refer  to  it,  yet  it  is  not  a 
declaration  made  by  the  executors  in  such  positive  and  une- 
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quivocal  terms  as  to  be  entitled  to  consideration  in  construing 
an  instrument  of  this  kind.  The  executors  are  personally 
claiming  almost  the  whole  of  this  large  residuary  estate  against 
the  next  of  kin  of  the  testator.  They  had  it  in  their  power, 
under  their  power  of  appointment,  to  express  what  they 
intended  to  say,  with  regard  to  the  "  views  and  instructions  " 
of  their  testator  communicated  to  them,  in  clear,  explicit,  and 
unmistakable  langfuage,  free  from  doubt  or  uncertainty.  They 
not  only  had  it  in  their  power,  but  it  was  undoubtedly  their 
duty  to  have  so  expressed  it.  They  did  not  do  so,  and  not 
having  done  so,  every  intendment  is  to  be  construed  against 
them.  This  is  not  the  kind  of  a  claim  that  is  looked  upon 
with  so  much  favor  that  it  can  be  established  by  inferences 
drawn  from  ambiguous  and  uncertain  language.  Nor  are  the 
claimants  to  be  given  the  benefit  of  any  doubt  which  arises 
from  the  language  used  by  themselves.  On  the  contrary  every 
such  doubt  must  be  solved  against  them  and  in  favor  of  the 
next  of  kin  of  the  testator. 

We  think,  therefore,  that  there  has  not  been  in  this  case  a 
proper  exercise  of  the  power  of  appointment  with  reference  to 
the  portion  of  the  testator's  residuary  estate  which  the  execu- 
tors attempted  to  appropriate  to  themselves,  and  that  with 
regard  thereto  he  died  intestate  and  the  same  is  to  be  distri- 
buted among  his  next  of  kin  according  to  law. 

The  exceptions  are  dismissed,  and  the  adjudication  is  con- 
firmed, excepting  that  the  balance,  instead  of  being  awarded 
to  the  executors  upon  the  trusts  declared  in  his  will,  will  be 
distributed  to  the  next  of  kin  of  the  testator. 

A  formal  decree  having  been  entered,  in  accordance  with 
the  foregoing  opinion,  John  M.  McCurdy  et  al.,  executors  of 
Joseph  S.  Brewster,  took  an  appeal  and  assigned  as  error,  in 
substance : 

1.  The  decree  that  the  appropriation  of  the  balance  of  the 
estate  by  the  executors  of  the  deceased  to  their  own  use  was 
invalid. 

2.  The  decree  awarding  the  balance,  to  wit,  $56,101.01,  to 
the  next  of  kin  of  the  testator. 

John  K.  McCurdy,  surviving  executor  of  the  deceased,  also 
took  an  appeal,  assigning  as  error,  in  substance : 
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1.  The  reversal  of  the  decree  of  the  auditing  judge  that 
the  undisposed  of  residuary  estate  should  remain  in  the  hands 
of  the  surviving  executor  to  be  disposed  of  to  the  uses  of  the 
will. 

2.  The  decree  awarding  the  undisposed  of  residuary  estate 
to  the  next  of  kin  of  the  deceased. 

Mr.  Geo.  W.  Biddle  (with  him  Mr.  Henry  M.  Decherf)^  for 
the  executors  of  Joseph  S.  Brewster,  appellants : 

1.  The  principles  upon  which  an  unexecuted  trust,  like  a 
lapsed  legacy  or  devise,  results  to  the  heirs  or  next  of  kin  is, 
that  as  the  original  exclusion  of  the  next  of  kin  arises  from  a 
desire  to  effect  a  particular  purpose,  upon  the  failure  of  the 
purpose  the  motive  for  discriminafting  against  them  is  gone, 
and  they  are  entitled  to  the  trust  property;  but  when  the 
purpose  in  making  a  particular  disposal  of  property  is  stated 
in  the  will  to  be  a  desire  to  disinherit  the  heir  or  exclude  the 
next  of  kin,  then  as  the  motive  still  remains,  upon  failure  of 
the  implied  trust  raised  by  the  precatory  words,  the  legatee  or 
devisee  will  take  absolutely :  Halliday  v.  Hudson,  8  Ves.  Jr. 
210 ;  Dawson  v.  Clark,  15  Ves.  409 ;  Dawson  v.  Clarke,  18  Ves. 
247 ;  Cunningham  v.  Mellish,  Prec.  Ch.  31 ;  Cook  v.  Hutchin- 
son, 1  Keen  42 ;  Hughes  v.  Evans,  13  Sim.  496 ;  Dillage  v. 
Greenough,  45  N.  Y.  438 ;  Batteley  v.  Windle,  2  Br.  C.  C.  31 ; 
Pratt  V.  Sladden,  14  Ves.  193 ;  Gibbe  v.  Rumsey,  2  Ves.  &  B. 
294 ;  Clarke  v.  Hilton,  L.  R.  2  Eq.  815;  In  re  Henslaw,  12  W. 
R.  1139  (34  L.  J.  Ch.  98) ;  Romans  v.  Mitchell,  15  W.  R. 
552 ;  Jewis  v.  Lawrence,  L.  R.  8  Eq.  345 ;  William  v.  Arkle, 
L.  R.  7  H.  L.  646.  It  follows,  then,  that  the  testator  obvi- 
ously intended  his  executors  to  take  an  absolute  estate,  by 
virtue  of  the  fortieth  paragraph  of  his  will. 

2.  The  clause  of  the  will  referred  to  gave  an  absolute  estate 
to  the  executors,  and  the  court  below  erred  in  deciding  that 
the  disposition  contained  a  mixture  of  trust  and  power ;  the 
former  to  be  carried  out  for  certain  purposes,  the  latter  to 
be  exercised  by  the  selection  of  certain  objects,  for  whose 
benefit  the  trust  was  made.  A  trust  is  never  to  be  presumed 
by  a  couit  in  the  construction  of  a  will :  Cook  v.  Fountain,  3 
Swans.  585.  Words  accompanying  a  bequest,  expressing  hope, 
confidence,  belief,  or  desire,  that  a  particular  application  will 
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be  made  of  a  gift  or  bequest  to  an  individual,  are  not  suffi- 
cient to  import  a  trust:  Hopkins  v.  Glunt,  111  Pa.  290; 
Briggs  V.  Penny,  3  Mac.  &  G.  546 ;  Stead  v.  Mellor,  5  Ch.  D. 
226;  Gibbs  v.  Rumsey,  2  Ves.  &  B.  294;  Wells  v.  Doane,  3 
Gray  201 ;  Beck's  App.,  116  Pa.  647 ;  Sturgis  v.  Paine,  146 
Mass.  864;  Biddle's  App.,  80  Pa.  269;  Paisley's  App.,  70 
Pa.  163 ;  Lambe  v.  Eames,  L.  R.  6  Ch.  App.,  697.  The  court 
below  should  have  followed  Beck's  App.,  supra. 

3.  Assuming,  however,  for  the  sake  of  the  argument,  that 
the  language  of  the  will  thUt  the  residue  was  to  be  "  devoted 
and  given  to  such  institutions  and  uses  as  they  in  their  best 
judgment  may  consider  most  compatible  with  the  views  and 
instructions  which  I  have  given  to  them,"  did  create  a  trust, 
the  court  cannot  compel  or  interfere  with  the  exercise  of  dis- 
cretion vested  in  the  executors,  unless  there  is  a  charge  of 
fraud;  Ingles's  Est, 76  Pa.  430 ;  Peterson's  Est., 7  W.  N.  607; 
Wilson's  App.,  1  W.  N.  321.  They  were  given  the  right  to 
select  as  they  in  their  best  judgment  should  consider  compatible 
with  the  testator's  wishes.  In  the  exercise  of  their  best  judg- 
ment they  appointed  to  themselves.  The  right  to  do  so  can- 
not be  questioned :  Miles  v.  Knight,  12  Jurist  666. 

Mr.  John  G.  Johnson^  for  John  K.  McCurdy,  surviving  ex- 
•  ecutor,  appellant : 

Whilst  a  man  may  die  intestate,  though  he  does  not  mean 
to  do  so,  we  contend  that,  where  a  testator  expresses  his  inten- 
tion not  to  do  so,  in  connection  with  a  clause  which,  as  he 
states,  passes  and  disposes  of  all  his  property  and  which  is 
capable  of  being  so  construed,  it  will  not  lightly  be  presumed 
that  he  failed  to  pass  and  dispose  of  it. 

1.  The  fortieth  paragraph  of  the  will  is  capable  of  two  con- 
structions. One  of  them  is  not  sound,  viz. :  The  one  which 
holds  that  the  clause  confers  the  residuary  estate  upon  the 
executors  with  absolute  power  to  dispose  of  the  same  to  their 
own  use.  The  other  construction  compels  them  to  distribute 
the  estate  in  accordance  with  their  judgment  as  to  what  is 
most  compatible  with  certain  views  and  instructions  the  testa- 
tor gave  Aem.  And  until  it  has  been  proved  either  (a)  that 
no  views  and  instructions  were  given,  or  (6)  that  the  death  of 
one  of  the  executors  renders  it  impossible  to  execute  them, 
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there  can  be  no  intestacy,  because  there  is  an  estate  in  the 
surviving  executor  upon  a  trust  which  can  be  performed. 

2.  If  there  is  auy  proof  that  no  views  and  instructions  were 
given  to  the  executors,  it  must  be  found  in  the  deed  of  May 
25, 1887,  for  no  oral  evidence  of  any  sort  was  presented.  It  is 
impossible  to  gather  such  proof  from  the  deed.  Presumably 
the  testator  had  communicated  views  and  instructions  broad 
enough  to  distiibute  the  whole  residue.  And  because  the  exec- 
utors erroneously  supposed  that  the  will  gave  the  residue  to 
them  absolutely,  it  will  not  do  to  Hbld  that  there  were  no  views 
and  instructions  given  to  them,  and  that  it  is  impossible  for 
them  to  execute  such  instructions  as  were  given. 

8.  The  surviving  executor  is  capably  of  distributing  in 
accordance  with  views  and  instructions  which  were  given, 
because :  (a)  The  gift  is  to  executors,  not  to  individuals,  and 
where  this  is  the  case  the  power  survives :  1  Sugd.  on  Powers, 
128 ;  Brassey  v.  Chalmers,  4  DeG.  M.  &  G.  528  ;  2  Perry  on 
Trusts,  §§  493,  499,  502.  (6)  The  estate  is  given  as  well  as 
the  power :  Attorney-General  v.  Gleg,  1  Atk.  356 ;  2  Perry  on 
Trusts,  §  505.  In  the  present  case,  the  trust  is  an  imperative 
power.  Discretion  is  not  given  to  alter  a  mode  of  distribution 
pointed  out  by  the  testator,  if  they  shall  see  fit.  The  testator 
states  that  he  has  given  certain  views  and  instructions  to  his 
executors  which  will  enable  them  to  distribute  his  estate,  and , 
he  directs  them  to  distribute  in  accordance  therewith.  The 
death  of  one  executor  does  not  destroy  the  power  of  the  sur- 
vivor to  exercise  his  judgment  in  conformity  with  them. 

Mr,  Mayer  Sulzberger^  for  the  next  of  kin,  appellees : 
1.  The  testator  gave  no  beneficial  interest  to  the  executors. 
The  words  raised  a  trust,  but  if  a  trust  is  ineffectually  created, 
or  not  expressed  at  all,  or  fails,  the  next  of  kin  takes.  The 
remark  of  the  testator  that  he  intended  that  none  of  his  prop- 
erty should  pass  under  the  intestate  laws,  is  of  little  value  in 
interpreting  a  will.  Such  an  intention  can  be  expressed  in  one 
way,  only ;  by  making  a  valid  disposition  of  the  whole  estate 
by  a  will:  Duffield  v.  Morris,  8  W.  &  S.  348.  In  examining 
the  fortieth  paragraph  of  the  will  in  question,  we  find  as  to  any 
residue,  he  intended  (1)  that  his  executors  should  not  keep  it ; 
(2)  that  it  should  go  to  certain  institutions  or  uses ;  (3)  that 
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such  institutions  or  uses  should  be  in  accordance  with  lus  own 
views  and  instructions  as  they  had  been  communicated  by  him ; 
(4)  that  he  gave  no  discretion  to  the  executors,  except  that  of 
determining  the  application  of  his  own  views  and  instructions 
to  certain  particular  institutions  or  uses. 

2.  The  intent  of  a  testator  not  to  give  the  beneficial  interest 
to  his  executors  being  established,  all  the  learning  concerning 
precatory  words  becomes  useless.  The  technical  term,  preca- 
tory words,  can  only  be  applied  to  words  accompanying  a 
bequest  which  would  be  a  complete  gift  of  the  beneficial  inter- 
est, were  the  precatory  words  absent ;  but  no  case  can  be  found 
wherein  it  was  held  that  the  testator's  words  of  desire  or 
request  addressed  to  a  person  from  whom  he  has  unmistakably 
withheld  the  beneficial  interest,  can  create  anything  but  a  trust. 
Such  words,  under  such  circumstances,  though  precatory  in 
form,  are  not  precatory  words  technically  so  called.  Hopkins 
V.  Glunt,  111  Pa.  287,  expresses  the  distinction,  and  to  the 
same  effect  are :  Burt  v.  Herron,  66  Pa.  402 ;  Fox's  App.,  99 
Pa.  382;  Taylor  v.  Martin,  20  W.  N.  27.  Where  the  trust 
fails,  the  next  of  kin  takes :  Morice  v.  Bishop  of  Durham,  10 
Ves.  522 ;  Le  Marchant  v.  Le  Marchant,  L.  R.  18  Eq.  414 ; 
Ingram  v.  Fraley,  29  Ga.  653 ;  Yeat  Cheah  Neo  v.  Ong  Cheng 
Neo,  L.  R.  6  P.  C.  App.  889;  Briggs  v.  Penny,  3  Mac.  &  G. 
557. 

3.  The  distinction  between  the  line  of  cases  upon  which  the 
appellants  rely  and  this  case,  is,  that  in  the  former  the  exec- 
utor's discretion  is  absolute,  while  in  the  latter  the  testator's 
discretion  dominates,  and  the  executor  has  only  a  subordinate 
discretion  to  determine  and  fix  the  intent  of  the  testator.  The 
cases  cited  by  the  appellants  fail  to  weaken  this  proposition ; 
but  there  are  cases  which  show  that  where  the  testator's  inten- 
tion is  to  be  ascertained,  the  taker  of  the  estate  cannot  enjoy 
it  beneficially :  Le  Marchant  v.  Le  Marchant,  L.  R.  18  Eq.  414 ; 
Ingram  v.  Fraley,  29  Ga.  558. 

4.  The  surviving  executor  cannot  again  exercise  the  power, 
because :  (a)  The  executors  never  had  power  to  appoint  for 
the  residue.  They  admit  by  their  deed  that  they  could  add 
nothing  to  the  amounts  given  to  charities  or  relations,  and  that 
they  could  introduce  no  new  objects  of  the  testator's  bounty. 
For  this  reason,  they  inject  into  their  deed  an  argument  that 
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the  residue  belongs  to  them ;  that  question,  however  is  a  ques- 
tion of  law.  (J)  If  they  had  the  power,  they  exercised  it  with- 
out reserving  a  right  of  revocation  and  reappointment :  Duke 
of  Portland  v.  Topham,  11  H.  L.  32 ;  Topham  v.  Duke  of  Port- 
land, L.  R.  5  Ch.  App.  40.  (c)  Because  the  necessity  for  the 
reappointment  is  based  on  the  fraud  of  the  executors  on  the 
power.  Where,  as  in  our  case,  the  appointee  is  also  donee,  he 
can  never  be  in  the  position  to  make  a  second  appointment : 
WiUiams's  App.,  73  Pa.  249. 

Opinion,  Mr.  Justice  Mitchetx:  • 

I.  The  will  of  Henry  J.  Stout  clearly  created  a  trust  as 
to  the  residuary  estate  disposed  of  by  the  fortieth  clause. 
The  language  is  *'  I  give  and  bequeath  the  same  to  ray  exec- 
utors   to  be  devoted  and  given  by  them  to  such  insti- 
tutions or  uses,  as  they  in  their  best  judgment  may  consider 
the  most  compatible  with  the  views  and  instructions  which  I 
have  given  them,"  etc.  What  is  given  to  the  executors  by 
this  clause  is  not  a  discretion  to  distribute  the  estate  according 
to  their  judgment,  but  a  discretion  to  carry  out  the  orders  re- 
ceived from  the  testator.  He  had  his  own  intentions  and  scheme 
of  distribution,  and  he  meant  that  they  should  control  the  dispo- 
sition of  his  estate  to  the  end.  In  the  circumstances  under 
which  he  made  his  will,  being  apparently  apprehensive  that  his 
speedy  death  might  avoid  some  of  his  bequests  to  charities,  he 
was  obliged  not  only  to  commit  a  large  discretion  to  his  executors 
as  to  the  means  to  be  employed  to  accomplish  his  wishes,  but 
to  trust  entirely  to  their  integrity  for  its  exercise.  But  his 
intent  that  they  should  follow  his  judgment,  not  their  own,  is 
entirely  clear,  and  his  language  to  that  effect  is  as  mandatory 
as  the  nature  of  the  circumstances  permitted. 

This  plain  intent  clearly  separates  the  case  from  the  class  of 
gift^  of  an  unlimited  discretion  of  disposal,  of  which  Beck's 
App.,  116  Pa.  547,  is  the  latest  illustration.  In  that  case  the 
testator  gave  his  executor  "full  and  unlimited  power  and 

authority  to  appropriate  and  dispose  of  the  residue to 

such  objects,  persons,  or  institutions  as  in  his  discretion  shall 
be  best  and  proper."  By  this  language  he  clearly  substituted 
the  judgment  and  will  of  his  executor  for  his  own,  not  only  as 
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to  the  methods  of  disposal  and  appropriation,  but  also  as  to  the 
objects  themselves.  The  distinction  between  this  and  the  mere 
discretion  as  to  the  disposition  most  compatible  with  the  testa- 
tor s  instructions  previously  given,  is  too  obvious  to  need  further 
discussion. 

II.  There  being  then  a  clear  creation  of  a  trust,  we  have  to 
inquire  whether  it  has  been  fully  carried  out.  What  the  trust 
was,  could  only  be  learned  through  the  conscience  of  the  exec- 
utors. It  was  not  put  in  writing  but  communicated  to  them, 
presumably  orally,  in  testator's  lifetime.  The  testimony  of 
the  executors  was  therefore  the  only  evidence  attainable  as  to 
the  objects  of  the  trust.  The  testator  died  in  February,  1875, 
and  on  May  25, 1877,  both  the  executors  being  then  living, 
they  executed  a  declaration  of  trust  under  their  hands  and  seals, 
in  which  after  reciting  that  they  had  paid  all  the  legacies  pres- 
ently due,  and  secured  those  to  come  due  after  termination 
of  life  estates,  they  set  forth,  "  that  being  the  utmost  extent 
(with  exceptions  hereinafter  set  forth)  to  which,  after  years  of 
reflection,  Mr.  Stout  wished  his  estate  to  be  applied  for  either 
charitable  purposes  or  the  benefit  of  relatives,  as  he  repeatedly 
declared  to  executors,"  etc.  They  then  set  forth  that  the  resi- 
due is  their  own  by  law,  but  that  nevertheless  they  deem  it 
their  duty,  and  therefore  do  appropriate  and  devote  certain 
sums  to  purposes  that  they  declare  to  be  in  accordance  with 
testator's  instructions,  and  then  finally  proceed  to  divide  the 
remainder  between  themselves. 

As  already  noted,  the  testimony  of  the  executors  is  the  only 
evidence  of  the  objects  of  the  trust.  By  a  solemn  instrument 
under  their  hands  and  seals,  against  their  interests,  that  is, 
against  their  asserted  legal  right  to  the  whole  of  the  residue, 
they  declare  that  they  have  fully  carried  out,  or  provided  for, 
all  the  objects  of  testator's  bounty,  as  expressed  by  him  in  his 
secret  instructions  to  them.  What  further  evidence  is  attain- 
able ?  One  of  the  executors  is  since  dead,  and  to  send  the 
matter  back  now  to  the  survivor  to  say  whether  there  are  still 
any  unexecuted  instructions  of  the  testator,  would  be  to.  do 
the  vain  thing  of  asking  him  to  repeat  his  declaration  made 
when  the  matter,  was  fresh  in  his  recollection,  or  to  offer  to 
self-interest  a  premium  to  stimulate  memory  to  recall  further 
instructions,  which  twelve  years  ago,  he  and  his  co^xecutor 
Vol.  cxxrv — 8 
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solemnly  asserted  over  their  hands  and  seals,  not  to  exist.    A 
coui-t  of  equity  is  not  called  upon  to  take  any  such  step. 

There  being  therefore  a  trust,  and  the  purposes  of  it  being 
exhausted,  the  balance  remaining  is  not  covered  by  the  will, 
and  as  to  it,  however  contrary  to  his  desires,  the  decedent  died 
intestate.  The  decree  awarding-  this  balance  to  the  next  of  kin 
was  correct. 

Decree  affirmed. 


LOMBARD  ETC.  PASS.  RY.  CO.  v.  ANNA  CHRISTIAN. 

ERKOB  TO  THE  COURT    OF    COMMON   PLEAS  NO.  1   OF  PHILA- 
DELPHIA COUNTY. 

Argued  January  16,  1889— Decided  Febraary  4, 1889. 

(a)  In  an  action  against  a  passenger  railway  company  to  recover 
damages  for  personal  injuries  suffered  by  the  plaintiff  and  charged  to 
the  alleged  negligence  of  the  driver,  the  driver  testified,  referred  to  a 
written  statement  he  had  signed :  •*  The  paper  says,  I  started  the  car 
too  soon.     What  I  said  was,  I  must  have  started  it  too  soon." 

(6)  The  driver  testified  also  that  he  had  been  discharged  immediately 
after  the  accident  and  he  had  seen  the  president  of  the  company  about 
it:  **He  asked  me,  why  I  was  discharged,  and  I  said  on  account  of 
an  old  lady  falling  from  my  car,  and  he  says.  You  had  better  say,  an 
old  lady  being  tlu^own  from  your  car." 

1.  In  such  case  it  was  error  for  the  trial  judge  to  charge :  **  The  driver's 
evidence  here  is  that  he  must  have  started  the  car  before  the  plaintiff 
had  time  to  get  off,  and  that  he  was  dismissed,  on  the  ground  that  his 
negligence  had  produced  the  accident,  by  the  president  of  the  company." 

2.  Tlie  plaintiff's  testimony  showing  that  the  negligence,  if  any  existed, 
was  in  the  driver's  starting  the  car  too  quickly  to  enable  her  to  alight, 
it  was  error  to  charge  the  jury  that  the  construction  of  the  car  was  to  be 
considered,  with  the  other  evidence,  as  bearing  upon  the  question  of 
the  defendant's  negligence. 

8.  A  witness  who  is  in  no  sense  an  expert,  may  testify  to  distinct  facts 
observed  by  himself  indicating  the  physical  condition  of  the  plaintiff  at 
a  time  referred  to,  but  may  not  state  how  the  plaintiff  suffered  in  any 
part  of  his  or  her  person. 

4.  The  declaration  made  to  the  driver  by  the  president  of  tiie  company, 
as  above  quoted,  that  oflScer  having  no  personal  knowledge  of  the  facts  of 
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the  occurrenoe,  was  inadmissible  as  evidence  either  that  Uie  accident 
was  the  result  of  the  driver's  negligence,  or  of  any  negligence  at  all. 

6.  Moreover,  it  is  impei*ative,  in  cases  of  alleged  tortious  conduct  such  as 
negligence,  that,  unless  the  act  is  specially  authorized,  the  admissions 
of  an  agent  must  be  part  of  the  res  gestae,  otherwise  they  are  mere 
hearsay  :  fiaker  v.  Railroad  Co.,  95  Pa.  211 ;  American  Steamship  Co. 
V.  Landreth,  102  Pa.  131  ;  Oil  City  F.  S.  Co.  v.  Boundy,  122  Pa.  449. 

6.  Under  the  testimony  adduced  in  this  case,  it  was  not  error  to  refuse  to 
instruct  the  jury  that  there  was  no  evidence  of  negligence  on  the  part 
of  the  defendant. 

Before  Paxson,  C.  J.,  Sterrbtt,  Gbben,  Clabk,  Wili/- 
lAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  49  July  Term  1888,  Sup.  Ct.;  court  below,  No.  678  Sep- 
tember Term  1887,  C.  P.  No.  1. 

On  October  24, 1887,  Anna  Christian  brought  trespass  against 
the  Lombard  &  South  Street  Passenger  Railway  Company,  to 
recover  damages  for  personal  injuries  charged  to  the  alleged 
negligence  of  the  defendant  company.    Issue. 

At  the  trial  on  March  8, 1888,  the  plaintiff  testified  that  in 
October,  1887,  she  was  a  passenger  in  a  car  of  the  defendant 
company,  and  proceeded : 

"  On  7th  of  October,  I  went  to  the  city,  and  on  my  way 
coming  bock,  at  Thirty-sixth  and  Spruce  streets,  I  asked  a 
lady  to  pull  the  bell,  as  I  was  too  little.  In  coming  out,  I  had 
hold  of  the  handle  of  the  car  on  the  platform,  and  I  was 
thrown  to  the  ground ;  when  the  bell  rang,  the  car  stopped ; 
getting  out  of  the  car  on  the  platform,  getting  to  the  lower 
step,  I  was  thrown  to  the  ground.  One  of  the  officers  came 
and  picked  me  up  and  helped  me  into  the  hospital.  I  was 
there  for  five  weeks  under  treatment.  I  was  suffering  of 
course  from  my  fall.  I  broke  my  arm  and  cut  my  head  se- 
verely." 

"  Q.  Tell  us  what  caused  you  to  be  thrown  ?  A.  Owing  to 
the  driver  not  being  careful.  If  he  had  been  careful  I  would 
not  have  received  the  hurt ;  owing  to  good  reason.  I  don't 
think  he  would  do  it  intentionally,  but  he  might  do  it  through 
carelessness. 

"Q.  What  do  you  mean  by  that?  A.  Why,  of  course,  he 
didn't  stop  and  give  me  time  to  get  off,  that  is  what  I  think. 
The  driver  did  stop  at  Thirty-sixth  and  Spruce,  but  not  long 
enough  for  me  to  get  off." 
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Mary  A.  Christian,  the  plaintiff's  daughter,  sworn : 

"  I  dress  my  mother ;  she  is  not  able  to  dress  herself.  Be- 
fore October  7th,  she  was  perfectly  healthy,  and  able  to  take 
care  of  herself. 

"  Q.  In  what  respect  does  your  mother  differ  from  what  she 
was  in  October,  before  she  was  hurt?  A.  My  mother  suffers 
in  the  head." 

Defendant's  counsel  moved  to  strike  out  this  answer. 

**Q.  In  what  respect  is  your  mother  physically  different 
from  what  she  was  prior  to  October  7th  ?  " 

Objected  to. 

By  the  court :  Offer  admitted ;  exception.* 

"  A.  Not  able  to  lift  a  broom  or  do  any  kind  of  housework, 
and  she  suffers  very  much  from  her  stomach. 

*'  Q.  Does  she  suffer  in  any  other  way?" 

Objected  to,  and  defendant's  counsel  moved  to  strike  out 
part  of  the  answers  to  the  previous  questions,  viz. :  that  she 
suffers  in  the  head,  and  that  she  suffers  very  much  from  her 
stomach. 

By  the  court :  Motion  denied ;  exception.'' 

William  Brutchfield,  police  oflBcer,  sworn : 

'*Saw  Mrs.  Christian  fall  off  the  car.  The  first  thing  I  saw 
was,  the  car  stopped ;  the  car  started  to  move  off  again,  and 
then  the  old  lady  came  tumbling  off.  After  I  seen  her  fall  off, 
I  went  down ;  the  driver  of  the  car  was  picking  her  up,  and 
he  gave  her  in  my  charge,  and  I  sent  for  patrol  sergeant  and 
he  took  her  to  hospital.  Car  going  west.  She  fell  off  side- 
ways on  the  cobble  stones." 

On  cross-examination,  the  witness  said : 

*^  No  one  standing  there  with  me.  I  was  looking  at  the  car. 
Saw  the  driver.  Saw  no  one  in  the  car,  only  this  woman  fall- 
ing off.  The  first  time  I  saw  her  she  was  falling  off.  I  think 
when  she  fell  she  was  two  and  a  half  yards  from  the  curbstone. 
I  saw  her  fall.  She  fell  about  one  and  a  half  yards  from  the 
rails.  She  was  nearer  rails  than  the  curb.  I  don't  know  whether 
she  was  on  any  step  of  the  car  or  not,  but  I  saw  her  in  the  act 
of  falling.  I  did  not  see  her  on  the  car.  I  did  not  see  her  on 
the  car  at  all.  I  first  saw  her  falling,  and  I  am  most  sure  she 
fell  off  the  car.  The  car  had  just  started  to  move.  I  saw  her 
come  tumbling  off  the  car I  did  not  see  her  anywhere  at 
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aU,  only  lying  in  the  street.  The  northern  rails  are  about  four 
and  a  half  yards  from  curb,  and  southern  rails  the  same." 

The  plaintiffs  case  then  rested. 

On  the  part  of  the  defendant  company,  Elisha  Fogg,  the 
driver  of  the  car,  sworn  : 

"I  arrived  at  Thirty-sixth  and  Spruce;  heard  bell  rihg, 
stopped  the  car  and  I  looked  in,  I  saw  an  old  lady  passing  out 
of  the  car.  I  watched  her  until  she  stepped  down  off  of  the 
platform  out  of  my  sight.  I  then  started  the  car,  and  had  pro- 
ceeded but  a  short  distance  when  some  one  notified  roe  that 
the  old  lady  had  fallen.  I  then  immediately  stopped  the  car 
and  went  back,  and  found  that  she  had  fallen  in  the  street. 
Assisted  in  raising  her  to  her  feet,  and  found  that  she  had  cut 
her  head  and  that  her  right  arm  was  injured.  I  took  her  name 
and  residence,  and  left  her  in  charge  of  an  officer,  who  took 

her  to  the  hospital I  could  not  say  how  long  the  car 

stopped,  but  between  the  time  I  stopped  and  the  time  I  started, 
I  think  sufficient  time  elapsed  to  allow  any  ordinary  person  to 
leave  the  car.  When  I  went  back  I  found  she  had  fallen  about 
midway  between  the  curb  and  the  rails.  The  rails  are  about 
eleven  or  twelve  feet  from  the  curb.  She  was  about  five  and 
a  half  feet  or  six  feet  from  the  rails. 

**Q.  In  the  position  in  which  you  found  her,  was  it  possible, 
in  your  opinion,  for  her  to  have  fallen  on  to  the  place  where 
she  was,  from  your  car?'* 

Objected  to. 

By  the  court:  Objection  sustained;  exception.* 

On  cross-examination,  the  witness  testified  that  the  car  was 
a  "bobtail,"  the  driver  acting  as  conductor;  that  the  accident 
was  investigated  between  Friday  and  Monday,  and  he  was  dis- 
charged. 

"Q.  Were  you  discharged  by  the  president  of  the  company 
on  Monday  following  the  accident,  in  consequence  of  this  acci- 
dent, and  was  the  reason  given  by  the  president  to  you,  because 
you  had  thrown  this  old  lady  off  the  car?" 

Objected  to. 

By  the  court :  Offer  admitted ;  exception.*® 
*   **A.  I  was  discharged  by  note   from  Parsons  on  Monday 
after  the  accident,  and  then  I  went  to  see  Parsons  the  next  day, 
to  see  why  I  was  discharged.     He  asked  me  why  I  was  dis- 
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charged,  and  I  said,  on  account  of  an  old  lady  falling  from  my 
car,  and  he  says,  You  had  better  say,  an  old  lady  being  thrown 
from  your  car." 

The  witness  was  shown  a  written  statement  he  had  signed 
in  the  office  of  counsel.  Having  read  the  statement  and 
admitted  it,  he  said : 

"  It  is  right  that  I  looked  back  and  saw  some  one  lifting  her 
from  the  street.  The  paper  says,  I  started  the  car  too  soon. 
What  I  said  was,  I  must  have  started  it  too  soon." 

George  Martin,  sworn : 

Witness  was  in  the  car  at  the  time ;  remembered  plaintiff 
being  in  the  car.  "Did  not  see  her  go  out.  Saw  her  lying  in 
the  street  about  two  feet  or  two  and  a  half  feet  from  the 
curb 

"  Q.  From  the  position  in  which  you  saw  this  lady  lying, 
was  it  possible  for  her  to  have  fallen  in  getting  off  the  car?" 

Objected  to. 

By  the  court:  Offer  overruled;  exception.® 

The  defendant's  case  closed. 

The  court,  Biddlb,  J.,  charged  the  jury  as  follows : 
This  action  is  a  suit  for  negligence.  The  plaintiff's  claim  is 
for  damages  by  reason  of  negligent  conduct  on  the  part  of  the 
railroad  company  by  which  she  has  been  injured.  Before  there 
can  be  a  recovery  in  a  case  of  this  kind,  you  must  be  satisfied 
that  the  company  is  guilty  of  some  negligence  bringing  about 
the  injury,  and  that  the  plaintiff  is  guilty  of  no  negligence  on 
her  part  contributing  to  bring  about  the  accident.  The  evi- 
dence must  satisfy  you :  1.  That  the  compauy  was  negligent. 
2.  That  the  plaintiff  was  not  negligent. 

The  negligence  here  complained  of  by  the  plaintiff  is  that 
she  was  a  passenger  on  board  of  one  of  the  street-cars  com- 
monly known  as  Slawson  or  bobtail  cars,  which  is  a  car  having 
only  a  driver  and  no  conductor.  It -is  the  obligation  of  the 
railway  company  to  carry  its  passengers  with  safety.  That 
includes  the  duty  of  giving  an  ordinary  and  reasonable  oppor- 
tunity to  its  passengers  to  get  off  of  the  car.  It  is  the  duty  of 
the  company  to  carry  its  passengers  safely  and  give  them  si 
reasonable  opportunity  to  get  off  its  cars  without  injury.  The 
plaintiff's  complaint  is,  that  wishing  to  alight  from  the  car,  the 
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bell  was  pulled  and  when  she  was  about  to  get  off  the  car 
started  before  she  could  do  so,  and  while  she  was  getting  off 
the  car,  she  was  thrown  down  and  injured. 

The  main  facts  hi  the  case  are  not  disputed.  It  is  not 
denied  that  she  was  in  the  car,  that  the  car  was  going  west, 
that  she  wished  to  get  off  the  car,  that  the  bell  was  rung  to 
stop  the  car,  and  that  she  started  to  get  off  the  car. 

[You  have  heard  the  evidence  on  both  sides,  the  plaintiff's, 
and  that  for  the  defendant 

The  driver's  evidence  here  is,  that  he  must  have  started  the 
car  before  the  plaintiff  had  time  to  get  off,  and  that  he  was 
dismissed,  on  the  ground  that  his  negligence  had  produced  the 
accident,  by  the  president  of  the  company.  That  fact  is  not 
controverted  by  any  evidence  on  the  part  of  the  company. 
The  president  is  not  here  within  the  jurisdiction  of  the  court, 
and  no  attempt  has  been  made  on  the  part  of  the  other  officers 
of  the  company  to  deny  the  truth  of  this  allegation.]  ^  If  you 
believe  that  this  accident  happened  by  reason  of  the  car  start- 
ing while  the  plaintiff  was  in  the  act  of  getting  off  and  before 
she  had  time  to  alight,  then  the  company  is  responsible  for  the 
damage  sustained  by  this  plaintiff. 

The  character  of  the  injuries  sustained  by  her  has  been 
detailed  to  you.    It  appears  that  the  bone  of  her  right  arm  was 

broken,  and  that  she  received  a  scalp  wound  on  the  head 

If  you  believe  that  the  railroad  company  has  been  guilty  of 
negligence,  then  it  is  your  duty  to  consider  what  damages 
should  be  awarded  to  the  plaintiff  for  the  injuries  she  has  sus- 
tained. Anything  like  vindictive  damages  is  out  of  the  ques- 
tion in  this  case.  Only  compensatory  damages  can  be  awarded. 
In  giving  damages  you  must  take  into  consideration  the  pain 
and  suffering  the  plaintiff  has  endured,  her  loss  of  time,  and 
any  further  loss  of  earning  power  that  you  may  find  has  been 
occasioned  by  the  injury. 

In  passing  upon  all  these  questions  juries  are  apt  to  get  false 
impressions  of  their  duty.  They  are  giving  away  other  peo- 
ple's money,  and  they  are  apt  to  be  led  away  by  their  sympa- 
thies with  the  injured  person.  In  considering  this  question 
you  ought  to  act  as  business  men,  and  consider  it  as  if  it  were 
a  suit  against  yourselves,  giving  such  damages  as  the  evidence 
justifies,  and  not  disregarding  the  ordinary  rules. 
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[In  regard  to  the  evidence  as  to  the  construction  of  this  car, 
I  charge  you  that  this  is  to  be  considered,  with  all  the  other 
evidence  in  the  case,  as  bearing  upon  the  question  of  defend- 
ant's negligence.  The  company  has  a  right  to  put  on  such 
a  car  as  the  wants  of  the  community,  having  regard  to  tlie 
neighborhood  and  number  of  people  who  may  ride,  may  require. 
In  a  rural  district,  where  few  people  ride  on  the  cars,  and 
where  there  are  not  many  people  or  vehicles  to  be  expected  on 
the  street,  it  is  not  negligence  in  itself  to  run  cars  with  one 
person  acting  as  both  driver  and  conductor.  The  whole  case 
is  to  be  considered  with  reference  to  the  kind  of  car,  and 
whether  the  construction  of  the  car  would  prevent  the  driver 
from  attending  to  his  duties  as  he  should  have  done.]  '^ 

The  defendant  requests  the  court  to  instruct  the  jury : 

1.  That  there  is  no  evidence  in  this  case  of  negligence  on 
the  part  of  defendant. 

Answer:  Refused.* 

2.  Tl)at  under  all  the  evidence  in  this  case  the  jury  should 
find  for  the  defendant. 

Answer:  Refused.* 

3.  There  is  no  evidence  to  warrant  the  jury  in  finding  vin- 
dictive damages. 

Answer:  Affirmed. 

4.  The  defendant  has  the  right  to  run  cars  on  the  street  on 
which  thia  accident  happened,  and  lias  also  the  right  to  run 
cai-s  of  the  kind  in  which  this  lady  took  passage,  and  the 
passenger  in  such  case  has  no  right  to  ask  the  jury  to  give 
damages  by  reason  of  the  construction  of  the  car  or  of  its 
being  run,  under  the  rules,  by  a  driver  acting  also  as  conductor. 

Answer:  Answered  in  general  charge.* 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$2,750.  A  rule  for  a  new  trial  having  been  discharged,  judg- 
ment was  entered  upon  the  verdict,  when  the  defendant  took 
this  writ  and  assigned  as  error : 

1,  2.  The  refusal  of  the  defendant's  point.*  * 

3.  The  part  of  the  charge  embraced  in  [  ]  * 

4.  The  answer  to  the  defendant's  point.* 

6.  The  part  of  the  charge  embmced  in  [  ]  * 
6,  7.  The  admission  of  plaintiff's  offers.*  "^ 
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8,  9.  The  refusal  of  defendant's  offers.®  • 
10.  The  admission  of  plaintiff's  offer.*® 

Mr.  Meyer  Sulzberger ^  for  the  plaintiff  in  error: 

1.  Upon  the  first  and  second  assignments  of  error,  counsel 
cited:  Stager  v.  Pass.  Ry.  Co.,  119  Pa.  70  ;  PhiL  &  R.  R.  Co. 
V.  Schertle,  97  Pa.  456 ;  Huey  v.  Gahlenbeck,  121  Pa.  238. 

2.  Upon  the  third  assignment  of  error :  Douglass  v.  Mitchell, 
35  Pa.  440;  Penn.  Canal  Co.  v.  Harris,  101  Pa.  80. 

3.  Upon  the  sixth  and  seventh  assignments  of  error:  U.  B. 
Mutual  Aid  Soc.  v.  O'Hara,  120  Pa.  266. 

4.  Upon  the  tenth  assignment  of  error :  Bigley  v.  Williams, 
80  Pa.  107 ;  Baker  v.  Allegheny  V.  R.  Co.,  95  Pa.  211 ;  Amer. 
Steamship  Co.  v.  Landreth,  102  Pa.  131 ;  B.  &  O.  Emp.  R. 
Ass'n  V.  Post,  122  Pa.  679 ;  Oil  City  F.  S.  Co.  v.  Boundy, 
122  Pa.  449. 

Mr.  Abraham  M.  Settler  (with  him  Mr.  M.  Vemer  Simpsofi)^ 
for  the  defendant  in  error : 

That,  under  the  evidence,  the  question  of  negligence  was 
clearly  for  the  jury,  counsel  cited:  Penn.  R.  Co.  v.  Peters, 
116  Pa.  206. 

Opinion,  Mr.  Justice  Green: 

The  learned  court  below  said  in  the  charge  to  the  jury, 
**  The  driver's  evidence  here  is  that  he  must  have  started  the 
car  before  the  plaintiff  had  time  to  get  off,  and  that  he  was 
dismissed,  on  the  ground  that  his  negligence  had  produced  the 
accident,  by  the  president  of  the  company."  An  examination 
of  the  driver's  testimony  shows  that  this  was  a  mistaken  repre- 
sentation of  what  he  said.  What  the  driver  did  testify  on 
this  subject  was  as  follows :  "  Heard  bell  ring,  stopped  the  car 
and  I  looked  in,  I  saw  an  old  lady  passing  out  of  the  car.  I 
watched  her  until  she  had  stepped  down  off  the  platform  out 
of  my  sight.  I  then  started  the  car  and  had  proceeded  but  a 
short  distance  when  some  one  notified  me  that  the  old  lady  had 
fallen.  I  then  immediately  stopped  the  car,  and  went  back 
and  found  that  she  had  fallen  in  the  street."  This  was  the 
actual  testimony  of  the  driver,  as  delivered  on  the  trial,  in 
relation  to  the  facts  of  the  occurrence.    Of  course  it  was  error 
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to  say  of  that  testimony  that  the  driver's  evidence  here,  that 
is,  on  the  trial,  "  is  that  he  must  have  started  the  car  before  the 
plaintiff  had  time  to  get  off,"  and  as  this  is  a  very  material 
part  of  t}ie  case  and  may  easily  have  misled  the  jury,  the  third 
assignment  of  error  must  be  sustained.  The  error  of  the 
learned  court  was  an  inadvertence  which  grew  out  of  another 
portion  of  the  driver's  testimony.  He  was  interrogated  respect- 
ing another  version  of  the  matter  which  he  had  given  at 
another  time  and  which  was  reduced  to  writing  and  signed  by 
himself.  The  paper  being  handed  to  him  he  read  it  and  then 
said,  speaking  of  its  contents,  "  It  is  right  that  I  looked  back 
and  saw  some  one  lifting  her  from  the  street.  The  paper  says 
I  started  the  car  too  soon.  What  I  said  was,  I  must  have 
started  it  too  soon."  It  will  be  seen  at  once  that  he  was 
speaking  of  what  he  had  said  on  the  former  occasion  and  was 
not  testifying  to  the  actual  facts  of  the  occmTcnce.  It  would 
have  been  a  fair  subject  of  argument  by  counsel  for  the  plaint- 
iff, and  even  of  comment  by  the  court,  to  the  effect  that  inas- 
much as  he  had  formerly  said  he  must  have  started  the  car  too 
soon,  that  such  must  have  been  the  fact  notwithstanding  his 
present  testimony  to  the  contrary,  but  in  no  point  of  view  was 
it  correct  for  the  court  to  say  positively  that  he  testified  in 
that  way  on  the  trial. 

We  think  the  remainder  of  the  portion  of  the  charge  covered 
by  the  third  assignment  was  also  a  mistaken  presentment  of 
the  testimony.  The  court  treats  the  testimony  of  this  witness 
as  direct,  distinct,  and  affirmative  proof  that  the  president  of 
the  company  had  discharged  the  diiver  because  "  his  negli- 
gence had  produced  the  accident,"  and  then  by  way  of  comment 
he  remarks  to  the  jury  that  "  that  fact  is  not  controverted  by 

any  evidence  on  the  part  of  the  company and  no 

attempt  has  been  made  on  the  part  of  the  other  officers  of  the 
company  to  deny  this  allegation."  Now  in  point  of  fact,  there 
was  no  distinct  proof  by  any  witness  that  the  driver  was  dis- 
charged because  his  negligence  had  produced  the  accident. 
There  was  at  best  but  a  presumption  to  that  effect,  and  not  by 
any  means  a  strong  one,  derived  by  inference  from  the  driver's 
testimony.  But  it  might  very  easily  be  that  the  driver  was 
discharged  merely  because  the  accident  occurred  while  he  was 
driving  and  without  any  reference  to  the  question  whether  it 
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was  his  negligence  that  produced  the  accident.  The  president 
of  the  company  had  no  personal  knowledge  of  the  accident 
nor  was  he  or  any  other  officer  of  the  company  called  to  prove 
either  the  fact  or  the  cause  of  the  driver's  discharge,  and  it 
was  scarcely  a  fair  way  to  treat  the  testimony  as  if  it  was 
direct  and  uncontroverted  proof  that  the  driver  had  been  dis- 
charged by  the  president  because  his  negligence  produced  the 
accident. 

We  think  the  portions  of  the  charge  covered  by  the  fourth 
and  fifth  assignments  are  objectionable.  They  tended  to  lead 
the  jury  to  infer  that  the  mere  construction  of  the  car  was 
proof  of  negligence  in  producing  this  particular  accident.  As 
the  accident  arose  from  a  totally  different  cause,  it  was  error 
even  to  intimate  to  the  jury  that  they  might  consider  the 
method  of  construction  as  proof  of  negligence.  These  assign- 
ments are  therefore  sustained. 

The  sixth  and  seventh  assignments  are  sustained  because 
the  witness,  Mary  A.  Christian,  was  in  no  sense  an  expert,  and 
of  course  was  incompetent  to  testify  to  what  was  mere  opinion 
in  respect  to  her  mother's  internal  injuries.  She  could  state 
distinct  facts  observed  by  herself,  but  certainly  could  not  give 
her  opinion  that  her  mother  suffered  in  her  head  and  in  her 
stomach.  As  to  those  subjects,  she  could  have  no  actual 
knowledge  of  her  own  and  no  information,  except  from  her 
mother's  declarations,  which,  of  course,  would  be  inadmissible 
both  as  hearsay  and  secondary  evidence. 

We  think  the  tenth  assignment  is  also  sustained.  The 
evidence  offered  and  received  was  not  an  admission  by  the 
president  of  the  company  either  that  the  accident  was  the 
result  of  the  driver's  negligence  or  of  any  negligence  at  all. 
It  was  but  an  admission  that  tiie  driver  was  discharged  because 
the  accident  had  occurred.  It  could  not  be  a  binding  admission 
that  the  accident  was  the  result  of  the  driver's  negligence, 
because  the  president  was  not  present  at  the  time  of  the  acci- 
dent, and  had  no  knowledge  of  the  facts  of  the  occurrence  and 
hence  knew  nothing  to  which  he  could  testify,  directly  or  by 
admission.  What  the  president  said  could  at  the  best'  be 
merely  an  opinion  of  his  own  derived  from  the  information  of 
others,  and  hence  could  have  no  element  of  original  testimony 
or  of  any  legitimate  substitute  for  it. 
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In  Bigley  v.  Williams,  80  Pa.  107,  we  held  that  the  declara- 
tion of  the  pilot  of  a  steamboat,  made  within  an  hour  after  the 
occurrence  of  an  accident,  that  the  collision  was  caused  by  his 
neglect,  was  inadmissible  as  not  being  part  of  the  res  gestae. 
In  the  case  of  Baker  v.  Allegheny  V.  R.  Co.,  95  Pa.  211,  the 
offer  was  to  show  a  declaration  of  the  defendant  company's 
superintendent,  made  after  the  accident  occurred,  that  the  rope 
which  caused  the  accident  was  unsafe.  It  was  held  that  unless 
it  appeared  that  the  superintendent  had  had  a  previous  knowl- 
edge of  the  rope,  and  the  declaration  was  to  the  effect  that  he 
knew  before  the  accident  that  the  rope  was  unsafe.  Ids  opinion 
that  it  w^  unsafe  was  inadmissible.  In  Oil  City  Fuel  Supply 
Co.  V.  Boundy,  122  Pa.  449,  we  said :  "  It  is  imperative  in 
cases  of  alleged  tortious  conduct  such  as  negligence,  unless 
the  act  is  specially  authorized,  that  the  admissions  of  the  agent 
must  be  part  of  the  res  gestae.  Otherwise  they  are  hearsay. 
The  agent  himself  can  be  called  to  prove  the  state  of  facts 
attempted  to  be  proved  by  his  admissions." 

Conceding  that  on  account  of  the  oflBcial  position  of  the 
president  of  the  company  there  is  a  wider  responsibility  for  his 
admissions  than  in  the  case  of  an  ordinary  agent,  a  brief  consid- 
eration of  the  testimony  received  under  this  assignment  estab- 
lishes its  incompetency.  The  question  put  to  the  witness  was 
not  cross-examination  in  any  point  of  view  and  should  have 
been  rejected  for  that  reason.  But  the  fact  of  the  driver's 
discharge  was  of  no  relevancy,  except  as  it  tended  to  prove 
the  fact  of  negligence  of  the  driver  in  the  occurrence  of  the 
accident.  That  negligence  was  an  inference  to  be  drawn 
by  the  jury  from  the  specific  facts  of  the  case,  and  not  from 
the  inferences  or  opinions  of  -any  one.  Hence  the  declarations 
of  any  one,  no  matter  who  he  might  be,  who  was  not  present 
and  had  no  personal  knowledge  of  the  transaction,  could  prove 
nothing  more  than  his  own  opinion  as  to  the  ultimate  and  es- 
sential fact  of  negligence.  This  would  be  so  where  the  decla- 
rations were  directly  to  the  point  that  there  was  negligence. 
But  in  the  present  case  the  evidence  was  quite  short  of  this. 
The  driver  said  the  president  "  asked  m«  why  I  was  discharged, 
and  I  said  on  account  of  an  old  lady  falling  from  my  car,  and 
he  says  you  had  better  say  an  old  lady  being  thrown  from 
your  car."     How  would  this  prove  or  even  tend  to  prove  that 
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in  point  of  fact  the  old  lady  was  thrown  from  the  car  ?  It 
might  tend  to  prove  that  the  president  thought  so,  but  his 
thinking  so  would  depend  upon  the  correctness  of  the  infor- 
mation he  had  received  from  others,  to  which  of  course  he 
could  not  testify  directly,  and  most  certainly  not  indirectly  by 
way  of  admission. 

In  the  case  of  the  American  Steamship  Co.  v.  iLandreth,  102 
Pa,  131,  we  held  it  to  be  error,  in  an  action  by  a  pa^enger 
against  a  steamship  company  to  recover  damages  for  an  injur}'* 
sustained  on  board  the  vessel,  to  admit  the  declaration  of  the 
captain  of  the  vessel  made  to  the  plaintiff  and  to  another  pas- 
senger immediately  after  the  accident,  that  the  place  where  it 
occurred  was  a  very  dangerous  part  of  the  ship  and  that  he 
would  have  it  remedied  immediately,  for  the  reason  in  part  that 
it  was  a  mere  expression  of  opinion  on  the  part  of  the  master. 

The  language  used  by  the  president  of  the  company  in  this 
case  does  not  necessarily  import  anything  more  than  his  dis- 
pleasure with  the  driver  and  is  proof  of  absolutely  nothing  as 
to  the  actual  facts  of  the  occurrence.  The  tenth  assignment 
is  sustained.  The  remaining  assignments  are  not  sustained. 
Judgment  reversed  and  new  venire  awarded. 


NONANTUM  WORSTED  CO.  v.  C.  J.  WEBB  &  CO. 

ERBOB    TO    THE  COUBT  OF  COMMON  PLEAS    NO.  4    OP    PHIL- 
ADELPHIA COUNTY. 

Argued  January  22, 1889— Decided  February  4, 1889. 

1.  Where  an  insolvent  debtor  has  two  accounts  with  the  same  person,  one 
on  which  the  balance  is  in  his  favor,  and  another  on  which  the  balance 
is  against  him,  he  may  not  assign  the  right  to  recover  the  balance  due 
upon  the  former,  except  as  subject  to  the  balance  due  upon  the  latter. 

(a)  A  wool-dealer  had  two  accounts  against  defendant  company,  one  an 
account  of  sales  on  which  the  balance  was  in  his  favor,  the  other  an 
account  of  a  consignment  without  sale  and  advancements  thereon,  with 
the  balance  against  him,  when  suit  was  brought  by  an  assignee  of  the 
balance  due  on  the  former  account : 

2.  The  evidence  being  uncontradicted  that  the  consigned  wool  was  on  hand 
and  unsold  with  the  defendants  when  suit  was  brought,  and  that  up  to 
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yaneements,  proof  that  after  the  suit  was  brought  the  defendants  ren- 
dered a  statement  crediting  the  value  of  the  wool  at  a  certain  rate  as  of 
the  date  of  the  consignment,  was  not  evidence  of  a  conversion  entitling 
the  plaintiff  to  tlie  benelit  of  evidence  that  the  wool  was  of  greater  value 
than  the  rate  allowed. 

Before  Paxson,  C.  J.,  Stebbett,  Clabk,  McCollum  and 
Mitchell,  JJ. 

No.  171  July  Term  1888,  Sup.  Ct. ;  court  below,  No.  7  De- 
cember  Term  1887,  C.  P.  No.  4. 

On  September  24,  1887,  Charles  J.  Webb  and  Harry  E. 
Lincoln,  trading  as  C.  J.  Webb  &  Co.,  brought  foreign  attach- 
ment against  the  Nonantum  Worsted  Co.,  attaching  Thos. 
Dolan  &  Co.  as  garnishees.  The  defendant  company  appearing, 
the  plaintiffs  filed  a  statement  and  the  cause  was  put  at  issue 
on  February  29,  1888,  under  the  plea  of  non  assumpsit.  On 
April  18th,  an  order  was  made,  amending  the  record  by  adding 
to  the  title  of  the  plaintiffs,  "  assignee  of  Frank  J.  Primrose." 

At  tiie  trial  on  April  19,  1888,  the  plea  of  set-off  was  added, 
and  the  facts  claimed  to  be  shown  in  the  evidence  were  in  out- 
line as  follows,  to  wit : 

On  July  9,  1887,  Frank  J.  Primrose,  a  dealer  in  wool  at 
Philadelphia,  being  indebted  to  C.  J.  Webb  &  Co.,  in  consider- 
ation thereof  sold,  assigned  and  transferred  to  said  C.  J.  Webb 
&  Co.,  inter  alia,  an  indebtedness  to  him  of  the  Nonantum 
Worsted  Co.,  of  Boston,  upon  an  account  for  wools  sold  to  said 
company.  The  balance  claimed  by  the  plaintiffs  to  be  due  to 
Primrose  upon  this  sales  account  with  the  defendants,  at  the 
time  of  the  assignment,  was  $2,024.34. 

The  defendants  admitted  that  upon  the  account  for  wool 
purchased  of  Primrose  there  was  due  him  a  balance  of  $1,091.43, 
but  claimed  that  this  was  more  than  counterbalanced  by  a  sum 
due  the  defendants  from  Primrose  on  account  6f  a  transaction 
which  briefly  was  as  follows : 

On  June  22, 1887,  Primrose,  without  any  authority  to  do  so, 
had  caused  about  92,000  pounds  of  Texas  wool,  then  in  transit 
to  him,  to  be  billed  and  shipped  to  the  defendants,  and  drew 
for  $19,134.60.  The  defendants  refused  to  protect  the  draft 
unless  Primrose  should  put  up  a  margin  of  $5,000,  but  after 
further  correspondence,  they  agreed  to  take  care  of  the  draft 
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on  receiving  $2,000  margin,  which  was  supplied,  and  the  draft 
was  subsequently  paid.  When  C.  J.  Webb  &  Co.  received  the 
assignment  above  referred  to  from  Primrose,  they  at  once 
served  notice  thereof  upon  the  defendants.  On  July  18th,  the 
defendants  telegraphed  and  wrote  Primrose  that  the  wool, 
which  had  arrived,  was  not  up  to  sample  and  to  send  further 
margin,  saying:  "The  fact  is  we  want  our  money,  and  we 
would  much  rather  you  would  pay  the  advances  and  take  the 
wool  or  have  Mr.  Webb  do  so.  You  know  we  protected  your 
draft  out  of  pure  friendship,  and  not  because  we  wanted  the 
wool,  or  wanted  any  thing  to  do  with  it."  Correspondence, 
either  with  Primrose  or  with  C.  J.  Webb  &  Co.,  continued  until 
the  time  suit  was  brought,  and  then,  and  at  the  trial  as  well, 
the  wool  still  remained  with  the  defendants. 

On  January  15, 1888,  a  statement  was  sent  by  the  defendant 
company  to  C.  J.  Webb  &  Co.,  of  their  entire  unsettled  busi- 
ness with  Primrose,  in  which  statement  the  wool  was  credited 
to  Primrose,  as  of  "  June  22, 1887,  by  393  bags,  $12,997.18," 
or  fourteen  cents  per  pound,  and  showing  a  balance  due  the 
defendants  of  $5,530.70.  The  actual  value  of  the  wool  being 
disputed,  evidence  was  introduced  upon  the  subject  on  both 
sides. 

At  the  close  of  the  evidence,  the  court,  Arnold,  J.,  charged 
the  jury: 

The  suit  is  to  be  treated  as  a  suit  brought  by  Frank  J.  Prim- 
rose, against  the  Nonantum  Worsted  Company  of  Boston. 
Primrose  bought  and  sold  wool.  He  had  two  accounts  against 
the  company,  defendant.  One  was  what  is  called  a  sales 
account ;  that  is  to  say,  for  goods  sold  by  him  to  the  company. 
Then,  there  was  another  account  that  is  called  a  consignment 
account ;  that  is  to  say,  goods  shipped  by  him  to  them,  which 
they  were  to  receive,  and  sell  for  him  or  take  from  him  at  a 
price  agreeable  to  both.  Upon  the  sales  account,  which  has 
been  sued  upon  here,  the  plaintiff,  Primrose,  or  rather  Webb 
&  Co.,  assignees  of  Primrose,  who  stand  in  Primrose's  shoes, 
claim  a  balance  of  $2,024.34.  That  is  to  say,  allowing  such 
claims  as  the  defendant  company  made  and  Mr.  Primrose 
allowed,  there  was  a  balance  due,  according  to  their  claim, 
with  which  they  start  out  here,  of  $2,024.34. 
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Now,  the  defendants  also  claim  $599.13  on  a  transaction 
called  the  124  bag  lot.  That  the  plaintiff,  Mr.  Primrose  or 
Webb  in  his  place,  disputes,  and  it  is  for  you  to  say  whether 
on  the  whole  evidence  it  ought  to  be  allowed  or  not.  The 
defendants  also  claim  other  allowances :  $29.88 ;  $44.60 ; 
$136.65;  $4.80;  $70.80;  $20.60;  $14.00;  $12.45— a  total  of 
$932.91 ;  leaving  due  on  the  sales  account,  according  to  the 
defendants'  statement,  tliat  is,  the  Nonantum  Worsted  Co.'s 
statement,  $1,091.43. 

If,  I  say,  with  this  sales  account,  you  take  the  plaintiffs' 
statement  of  claim  and  find  for  them,  their  claim  is  $2,024.34 ; 
but  if  you  give  the  defendant  company  the  allowances  which 
they  claim  on  some  of  these  items  of  sales,  the  balance  is 
reduced  to  $1,091.43.  It  is  therefore  for  you  to  say,  in  the 
beginning,  how  much  is  due  on  the  sales  account.  Is  it 
$2,024.34  or  is  it  $1,091.43?  Having  established  that  as  the 
beginning,  your  next  question  and  your  next  duty  will  be,  to 
inquire  whether  that  has  been  wiped  out  by  what  is  called 
over-advances  on  the  393  bag  transaction.  It  seems  that  that 
lot  of  Texas  wool  came  to  Primrose  from  Texas,  and  he  sent 
it  on  without  previous  notice  to  the  defendants,  and  drew  on 
them  for  the  amount  of  the  draft,  of  which  you  have  heard  so 
much.  Some  correspondence  by  telegraph  and  letters  took 
place  between  the  parties  before  the  defendants  agreed  to 
honor  that  draft ;  however,  they  did  agree  to  honor  it,  and  did 
pay  the  draft,  amounting  to  $19,134.69.  They  also  paid  freight 
on  this  shipment,  amounting  to  $1,691.75,  making  a  total  of 
$20,826.44,  which  they  advanced  upon  that  shipment,  less 
$2,000.00,  which  Primrose  paid  back  to  them  upon  their  draft. 
Therefore,  the  balance  advanced  by  the  Nonantum  company 
to  Mr.  Primrose  was  $18,826.44. 

The  defendant  company  have  abo  claimed  the  sum  of 
$100.12  upon  that  lot,  for  moneys  which  they  paid  to  insure  it  in 
transit.  They  say  they  had  to  borrow  the  money,  and  they 
could  not  have  raised  the  money  to  pay  this  large  draft  of 
$19,134.69,  unless  they  had  it  insured;  so  that  the  person 
with  whom  they  hypothecated  it  to  get  the  money,  had  not 
only  the  right  to  the  goods,  but  had  it  insured  against  loss  in 
transit;  and  if  you  believe  the  defendants'  statement  that 
they  could  not  raise  the  money  except  by  insuring  these  goods, 
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for  the  purpose  of  borrowing  money,  you  may,  if  you  see  fit, 
allow  that  claim.  Certainly  it  would  be  an  equitable  claim,  and 
such  as  a  jury  has  a  right  to  allow  to  parties  under  the  circum- 
stances, notwithstanding  it  had  already  been  insured.  For, 
remember  that  this  company  in  Boston  was,  at  that  time,  an 
unwilling  party  to  this  transaction ;  that  is,  these  393  bags  of 
wool  were  sent  to  them  without  warning.  They  were  driven 
on  the  spur  of  the  moment  to  borrow  the  money  to  honor  the 
draft  which  was  drawn  upon  them,  and  as  they  say,  to  help 
Mr.  Primrose ;  and  if,  in  order  to  do  that,  in  order  to  get  the 
money  to  pay  Mr.  Primrose's  draft,  they  paid  $100.12  for  in- 
surance, you  have  a  right  to  charge  that  to  Mr.  Primrose.  It 
is  for  you  to  say  whether  that  should  be  so  charged  or  not.  If 
you  find  that  the  reasons  assigned  for  so  insuring  that  shipment 
were  good  reasons,  then  they  form  a  ground  why  Mr.  Primrose 
should  be  charged  for  the  insurance ;  and  therefore  that  would 
make  the  claim  of  the  Nonantum  company  against  Primrose  on 
the  398  bag  lot,  $18,926.56. 

Now,  what  was  that  wool  worth  ?  It  was  shipped  to,  and 
received  by  this  company,  last  July.  It  has  not  yet  been  sold. 
They  have  it  on  hand,  and  they  say  that  they  have  now  taken 
it  as  their  own  at  14  cents  per  pound.  The  question  therefore 
for  you  to  determine  (though  they  have  taken  it — converted 
it,  as  we  term  it  in  law,  to  their  own  use),  at  what  amount 
should  it  be  charged.  It  was  billed  to  them,  as  Mr.  Primrose 
says,  at  21  and  23  cents  a  pound,  according  to  quality,  and 
the  defendants  took  it  at  14  cents  a  pound.  Now  you  have 
heard  all  the  testimony  as  to  what  it  was  worth.  You  have 
heard  what  has  been  said  by  persons  who  said  16  cents,  and 
whether  they  would  give  more  or  not.  You  have  also  heard 
it  said  that  Mr.  Hall  and  Carleton  wanted  21  or  22  cents  per 
pound.  One  witness  said  the  defendants  said  it  was  worth 
that  much ;  another  said  they  did  not  say  that  it  was  worth 
that  much,  but  wanted  that  much  for  it.  When  merchants 
are  selling  their  goods  they  are  not  particular  about  the  phrases 
they  use  ;  in  fact,  when  tradesmen  say  they  want  so  much  for 
a  thing  it  is  a  matter  of  opinion,  and  it  is  not  considered  im- 
moral to  think  that  a  thing  is  worth  so  much,  when  he  wants 
to  sell  it,  particularly  if  he  has  got  a  good  bit  of  money  in 
it-  However,  it  is  for  you  to  say  what  the  wool  was  worth. 
Vol.  cxxiv — 9 
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Was  it  worth  22  cents  per  pound;  21  cents  per  pound;  20 
cents  per  pound;  18,  16,  14  cents  per  pound  when  it  was 
received  by  the  Nonantum  Co.  ?  The  evidence  shows  that  the 
market  has  gone  down  since  tHat  time ;  there  has  been  no  in- 
crease of  value.  If  there  has  been  an  increase  the  defendants 
would  be  chargeable  with  the  highest  price  since ;  but  all  the 
witnesses  said  that  the  mai*ket  had  gone  down  and  that  the 
highest  market  price  was  in  last  July,  and  therefore  the  whole 
question  comes  down  to  the  market  price  of  the  wool  in  last 
J\ily ;  and  at  what  price  it  should  be  charged. 

The  court  is  requested  by  Mr.  Terry,  counsel  for  defendants, 
to  instruct  the  jury  upon  the  following  points : 

1.  The  attaching  creditors,  Webb  &  Co.,  stand  in  the  shoes 
of  Primrose,  and  can  only  claim  what  Primrose  can  lawfully 
claim,  and  if  there  was  nothing  due  to  Primrose  from  the  No- 
nantum Worsted  Company  at  the  time  of  the  assignment  of 
Primrose's  claim  against  them  to  Webb  &  Co.,  your  verdict 
must  be  for  the  defendants. 

Answer:  Affirmed. 

2.  At  the  time,  July  11, 1887,  defendants  received  notice  of 
the  assignment  of  Primrose  to  C.  J.  Webb  &  Co.,  the  advance 
by  the  Nonantum  Worsted  Company  to  Primrose  had  been 
made,  and  the  claim  of  the  Nonantum  Worsted  Company  for 
over^vances  legally  arose,  although  neither  Primrose  nor  the 
Nonantum  Worsted  Company  may  have  known  at  said  time 
the  real  value  of  the  wool ;  and  if  the  jury  believe  that,  instead 
of  the  Nonantum  Worsted  Company  being  indebted  to  Prim- 
rose, the  latter  was  indebted  to  the  Nonantum  Worsted  Com- 
pany, then  C.  J.  Webb  &  Co.  took  nothing  by  the  assignment, 
and  your  verdict  must  be  for  the  defendants. 

Answer:  Affirmed. 

3.  Primrose  having  admitted  that  the  claims  of  the  defend- 
ants against  him  for  over-advances  on  the  398  bag  lot  'of  wool 
are  valid,  and  that  said  wool  has  never  at  any  time  been  of 
sufficient  value  to  overcome  the  apparent  balance  alleged  to 
exist  by  the  assignment  to  C.  J.  Webb  &  Co.,  then  your  ver- 
dict must  be  for  the  defendants. 

Answer:  Denied.^ 

4.  The  evidence  fails  to  show,  that  at  the  time  of  the  assign- 
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ment  to  C.  J.  Webb  &  Co.  by  Primrose,  there  were  any  moneys 
due  to  Primrose  by  the  Nonantum  Worsted  Co.,  and  your  ver- 
dict most  be  for  the  defendants. 
Answer:  Denied.* 

The  jury  returned  a  verdict  for  the  plaintiffa  for  $2,024.34. 
A  rule  for  a  new  trial  having  been  discharged,  judgment  was 
entered  upon  the  verdict,  when  the  defendants  took  this  writ 
assigning  as  error : 

1,  2.  The  answers  to  the  defendants'  third  and  fourth 
points.^  * 

Mr.  John  0-.  Johnson  (with  him  Mr.  Henry  0.  Terry)^  for  the 
plaintiffs  in  error : 

Upon  the  evidence,  which  more  fully  appears  in  the  opinion 
of  the  court,  counsel  contended : 

1.  That  C.  J.  Webb  &  Co.  had  no  right  of  action  in  their  own 
names  against  the  defendant  company. 

2.  That  Primrose's  assignment  did  not  pass  to  C.  J.  Webb  & 
Co.  any  interest  in  the  wool  belonging  to  the  assignor,  at  that 
time  in  the  possession  of  the  defendants  as  pledgees. 

3.  That  there  was  no  proof  of  any  conversion  by  the  defend- 
ants prior  to  the  bringing  of  the  suit. 

4.  That  there  was  no  proof  of  conversion  at  any  time.    • 

5.  That  there  was  no  proof  whatever  of  any  value  of  the 
wool  suflScient  to  pay  the  advances  after  allowing  Primrose  the 
$2,024.34  claimed  to  be  due  to  him. 

Mr.  Joseph  DeF.  Junkin^  for  the  defendants  in  error : 
Replied  to  the  positions  of  the  plaintiffs  in  eiTor,  seriatim. 

Opinion,  Mb.  Chief  Justice  Paxson  : 

This  was  a  writ  of  foreign  attachment  against  the  Nonantum 
Worsted  Company  as  defendants,  and  Thomas  Dolan  et  al., 
garnishees.  The  defendants  appeared;  the  plaintiffs  filed  a 
claim  in  assumpsit,  to  which  the  defendant  company  pleaded 
non-assumpsit  and  set-off.  Upon  this  issue  the  case  went  to 
trial  below  with  the  result  of  a  verdict  in  favor  of  the  plaintiffs 
for  $2,024.34. 

The  material  facts  necessary  to  a  proper  understanding  of  the 
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case,  may  be  briefly  stated  as  follows :  The  defendant  company 
is  a  corporation  doing  business  in  the  city  of  Boston.  Prior  to 
June,  1887,  they  had  divers  business  transactions  with  one  Frank 
J.  Primrose,  doing  business  in  Philadelphia,  and  were  indebted 
to  him  (said  Primrose)  in  a  sum  estimated  from  one  to  two 
thousand  dollars  in  round  numbera.  On  June  22,  1887,  with- 
out any  pretence  of  authority,  Primrose  sent  to  the  company 
at  Boston  a  large  lot  of  Texas  wool,  some  ninety-two  thousand 
I)Ounds,  then  in  tiunsit,  consigned  to  him  by  some  third  person, 
but  which  neither  he  nor  the  said  company  had  ever  seen,  and 
at  the  same  time,  and  with  a  like  absence  of  authority,  drew 
upon  the  company  a  draft  of  $19,134.69.  The  company  refused 
to  accept  the  wool  or  to  protect  the  draft,  and  a  correspondence 
by  wire  and  letter  immediately  took  place.  It  is  not  necessary 
to  refer  to  this  correspondence  in  detail.  It  is  suflScient  to  say 
that  as  a  matter  of  pure  friendship  and  accommodation  to 
Primrose,  the  company,  not  having  yet  seen  or  received  the 
wool,  offered  to  take  it  upon  consignment  and  protect  the  draft, 
upon  Primrose  putting  up  $5,000  cash  as  a  margin.  This  he 
was  unable  to  do,  and  finally  the  company  accepted  and  paid 
the  draft  upon  his  giving  them  $2,000  as  a  margin.  When  the 
wool  arrived  at  Boston  it  was  found  not  only  not  up  to  sample, 
but  an  exceedingly  bad  lot.  It  was  so  full  of  grease,  sand,  and 
dirt,-  that  several  bags  of  it  on  being  cleaned  lost  in  weight 
from  72  to  78  per  cent.  This  fact  was  proved  and  not  con- 
tradicted. Upon  ascertaining  this  the  company  demanded 
more  margin  which  was  not  funiished,  and  from  that  time 
to  the  trial  of  the  case  below  appeared  to  have  constantly 
demanded  an  increased  margin,  or  that  Primrose  should  repay 
the  advances  and  take  the  wool  away.  He  did  neither,  but  on 
July  9,  1887,  assigned  his  claim  for  certain  other  wools,  or  the 
proceeds  thereof  in  the  hands  of  the  company,  to  Charles  J. 
Webb  &  Co.,  alleged  creditors  of  his. 

Webb  &  Co.  commenced  this  suit  of  foreign  attachment, 
claiming  there  was  a  balance  due  Primrose  from  the  worsted 
company  of  about  $5,000.  The  suit  was  brought  by  Webb  & 
Co.  in  their  own  name.  Subsequently  the  record  was  amended 
by  adding  the  words  "  assignees  of  Frank  J.  Primrose."  They 
appear  to  have  proceeded  upon  the  theory  that  as  assignees  of 
Primrose  they  were  entitled  to  recover  the  amount  of  the  pro- 
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ceeds  or  value  of  the  wool  in  the  hands  of  the  company,  with- 
out regard  to  the  state  of  accounts  between  the  latter  and 
Primrose.  In  other  words,  that  even  if  the  accounts  between 
Primrose  and  the  company  showed  the  former  indebted  to  the 
latter,  Webb  &  Co.  could  nevertheless  recover  against  the 
company  for  a  particular  claim  in  the  account.  It  might  be 
very  convenient  for  an  insolvent  debtor  to  separate  his  assets 
from  his  liabilities,  and  assign  the  one  and  ignore  the  other, 
but  I  apprehend  there  would  be  found  serious  difficulties  in 
carrying  out  such  a  scheme.  All  that  Primrose  could  lawfully 
assign  was  the  balance,  if  any;  in  the  hands  of  the  company, 
after  their  accounts  were  adjusted. 

It  is  evident  that  this  suit  cannot  be  sustained  in  the  name 
of  Webb  &  Co.  At  this  stage,  however,  we  are  disposed  to 
treat  the  record  as  amended,  and  regard  it  as  a  suit  brought  by 
Primrose  to  the  use  of  Webb  &  Co.  This  places  Primrose  on 
the  record  as  the  legal  plaintiff  for  all  practical  purposes,  and 
hereafter  when  I  refer  to  the  plaintiff,  I  mean  Primrose.  With 
this  in  view,  I  will  refer  briefly  to  the  trial  below. 

The  amount  admitted  by  the  defendants  to  be  due  the  plaint- 
iff on  the  particular  sales  of  wool  embraced  in  the  assignment 
to  Webb  was  $1,091.43;  the  amount  claimed  by  the  plaintiff 
was  $2,024.34.  The  defendants  contended,  however,  that  all 
this  and  much  more  was  swallowed  up  by  their  advances  to 
plaintiff  on  the  lot  of  wool  sent  to  them  by  him  on  June  22d ;  that 
the  advances,  freight,  insurance,  etc.,  had  not  been  repaid  ;  that 
they  had  never  sold  the  wool,  although  they  had  repeatedly 
attempted  to  do  so,  and  that  it  was  still  in  their  warerooms  in 
Boston,  subject  to  the  plaintiff's  order,  and  that  it  could  not  be 
sold  for  a  sum  sufficient  to  cover  their  advances. 

The  plaintiff  contended  that  the  defendant  company  had 
converted  the  wool  to  its  own  use.  The  evidence,  and  the 
only  evidence  offered  in  support  of  this  allegation  was  a  state- 
ment of  account  sent  by  the  company  to  Charles  J.  Webb  & 
Co.,  on  January  15,  1888.  It  is  headed  "  Frank  J.  Primrose 
in  account  with  Nonantum  Worsted  Company."  On  the  credit 
side  of  the  account  appears  the  item  under  date  of  June  22d, 
'*By  393  bags,  $12,997.18."  This  I  understand  to  be  92,000 
pounds  of  wool  at  fourteen  cents,  less  freight  and  charges  paid. 
Because  the  plaintiff  was  thus  credited  the  inference  is  drawn, 
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and  I  have  no  doubt  was  used  effectively  before  the  jury,  that 
the  defendants  had  converted  the  wool  to  their  own  use,  while 
the  evidence  is  uncontradicted,  that  it  had  not  been  either  sold 
or  converted,  but  was  in  the  defendant's  hands  as  consignees 
of  the  plaintiff  at  the  time  of  the  trial.  The  fact  seems  to  have 
been  overlooked  that  for  six  months  prior  to  the  sending  of  this 
account,  the  defendant  company  had  been  demanding  and  beg- 
ging both  the  plaintiff  and  Webb  &  Co.  to  put  up  a  sufficient 
margin  or  repay  the  advances  and  take  the  wool  away.  The 
sum  of  $12,997.18  is  merely  the  valuation  which  the  defendants 
put  upon  the  wool,  or  are  willing  to  take  or  estimate  it  at. 
How  could  the  defendant  company  show  that  they  had  over- 
advanced  upon  it,  except  by  sending  an  account  on  which  a 
consignee's  valuation  had  been  placed  upon  the  wool? 

Following  up  his  theory  of  a  conversion,  the  plaintiff 
attempted  to  show  that  the  wool  was  worth  much  more  than 
fourteen  cents,  and  succeeded  with  the  jury  as  the  verdict  shows. 
I  do  not  know  exactly  what  price  they  did  place  upon  it,  but 
as  I  understand  the  figures  it  must  have  exceeded  sixteen  cents 
to  enable  them  to  find  a  verdict  for  the  plaintiff  for  any  sum. 
This  is  immaterial,  however. 

The  verdict  in  view  of  the  evidence  was  extraordinary.  The 
plaintiff  himself  testified  that  he  never  in  his  life  saw  a  lot  of 
wool  that  had  as  much  sand  and  dirt  in  it ;  that  it  was  an  out- 
rageous swindle  upon  him,  and  through  him,  though  innocently, 
an  equal  swindle  upon  the  defendants ;  that  it  was  not  worth 
more  than  from  fourteen  to  sixteen  cents  per  pound,  probably 
not  over  fourteen,  in  June,  1887,  and  that  it  has  been  constantly 
depreciating  since  that  time.  He  nowhere  asserts  in  his  testi- 
mony that  the  defendants  converted  the  wool,  or  even  hints  at 
such  a  thing.  It  is  true  there  was  testimony  that  a  Mr.  Raw- 
itzer  went  to  Boston  in  company  with  Mr.  Webb,  on  August  2, 
1887,  and  offered  defendants  sixteen  cents  a  pound  for  the  wool. 
But  this  was  evidently  for  the  purpose  of  manufacturing  testi- 
mony. The  plaintiff  himself  discredits  his  own  witness,  and 
said  upon  the  stand  that  Webb  (use  plaintiff)  had  told  him  that 
he  (Webb)  shook  in  his  shoes,  or  some  equivalent  expression, 
for  fear  the  offer  of  sixteen  cents  which  either  he  or  Mr.  Rawit- 
zer  made  to  the  defendants  would  be  accepted. 

Upon  a  careful  examination  of  the  case  we  are  of   opinion 
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there  was  no  evidence  of  a  conversion  to  submit  to  the  jury. 
In  this  view  the  question  of  the  value  of  the  wool  becomes 
immaterial.  I  am  inclined  to  think  that  some  of  the  confusion 
in  the  case  upon  the  trial  below  was  caused  by  overlooking  the 
distinction  between  legal  and  use  plaintiffs.  Both  of  the  as- 
signments of  error  are  sustained. 

Judgment  reversed. 


IN  RE  OPENING  OF  WAYNE  AVENUE. 

CERTIOBABI  TO  THE  COUBT  OF  QUAKTEB  SESSIONS  OF 
PHILADELPHIA  COUNTY. 

Argued  January  23, 1889— Decided  February  4, 1889. 

When  a  street  has  been  laid  out  by  municipal  action  and  remains  unopen- 
ed upon  the  confirmed  plan,  a  description  in  a  deed  subsequently  made 
referring  to  the  street  as  crossed  by  the  land,  does  not  create  such  a 
dedication  to  public  use  of  the  land  within  the  street  lines,  as  to  deprive 
'  the  owner  of  his  right  to  compensation  when  the  land  is  afterwards 
actually  taken  by  the  opening  of  the  street:  Opening  of  Brooklyn 
Street,  118  Pa.  640,  followed. 

Before  Paxson,  C.  J.,  Sterbett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 
No.  127  January  Term  1889,  Sup.  Ct. ;  court  below,  No, 

On  March  26, 1887,  a  jury  of  six,  appointed  to  "  view  and 
consider  the  propriety  of  opening  Wayne  avenue  from  Wash- 
ington to  Carpenter  streets,  and  if  in  favor  of  said  opening 
to  obtain  releases  and  assess  damages  therefor,"  submitted 
their  report  that  Wayne  avenue  was  duly  laid  out  upon  the 
copfirmed  plan  of  the  city,  and  that  the  jury  were  unanimous 
in  their  judgment  that  it  should  now  be  opened  to  public  use 
as  a  highway  of  the  city.     The  report  also  set  out : 

That  Sallie  E.  Keyser  presented  a  claim  for  damages  to  a 
country  place  called  Engle  Wald,  containing  about  five  acres, 
and  offered  in  evidence  a  deed  dated  March  13, 1873,  Charles 
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M.  Wagner  to  Sallie  E.  Keyser,  which  described  the  property 
by  metes  and  bounds  as  extending  across  Wayne  avenue  to 
the  opposite  line  of  said  avenue,  the  line  of  property  conveyed 
on  May  1, 1857,  by  Peter  A  Keyser  and  Mary  E.,  his  wife,  to 
George  C.  Thomas. 

That  counsel  for  the  city  objected  to  hearing  testimony  in 
support  of  this  claim,  because  it  appeared  on  the  face  of  the 
deed  produced  and  the  conveyance  by  Peter  A.  Keyser  to 
George  C.  Thomas  therein  referred  to,  that  Wayne  street, 
through  the  land  described,  is  in  law  by  the  acts  of  the  parties 
in  the  premises  a  public  highway,  by  virtue  of  the  covenants 
therein  contained*,  an  implied  dedication  prising  from  the  con- 
veyance to  George  C.  Thomas  of  land  bounded  and  described 
as  having  a  front  on  the  southwest  side  of  Wayne  street. 

That  the  jury,  after  hearing  argument,  had  concluded  that, 
by  reason  of  the  deeds  of  conveyance  referred  to,  there  was  a 
dedication  of  the  ground  in  the  bed  of  Wayne  avenue  in  front 
of  this  property  to  public  use,  and  had  therefore  refused  to 
hear  any  testimony  on  the  part  of  the  claimant. 

On  March  31,  1887,  Peter  D.  Keyser  and  Sallie  E.  Keyser, 
his  wife,  in  right  of  said  wife,  filed  the  following  exceptioi^ 
to  said  report 

1.  Because  the  jury  reported  that  there  was,  by  reason  of 
the  deeds  of  conveyance  set  out  in  said  repoii;,  a  dedication  of 
Wayne  street,  through  the  land  described  in  the  first-men- 
tioned deed,  to  public  use. 

2.  Because  the  jury  should  have  reported  that  there  was 
not,  by  reason  of  anything  contained  in  the  aforesaid  deeds,  a 
dedication  of  Wayne  street,  through  the  land  described,  to 
public  use. 

8.  Because  the  jury  refused  to  hear  any  testimony  on  the 
part  of  the  exceptants. 

On  April  13, 1887,  after  argument,  the  court  Mitchell,  J., 
without  opinion  filed,  dismissed  said  exceptions  and  confirmed 
the  report  of  the  viewers.  Thereupon  the  exceptants  took  this 
writ,  assigning  as  error,  severally,  the  dismissal  of  the  excep- 
tions and  the  confirmation  of  said  report. 

Mr.  John  Q.  Lamb^  for  the  plaintiffs  in  error. 
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There  was  no  appearance  for  the  defendant  in  error. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

This  case  is  ruled  by  Brooklyn  street,  118  Pa.  640,  where 
it  was  held  that  when  a  street  has  been  laid  out  by  municipal 
action  and  remains  unopened  upon  the  confirmed  plan,  a  de- 
scription in  a  deed  subsequently  made  referring  to  the  street  as 
a  boundary,  does  not  create  such  a  dedication  to  public  use  of 
the  land  within  the  street  lines,  as  to  deprive  the  grantor  of 
his  right  to  compensation  when  his  land  is  afterwards  actually 
taken  by  the  opening  of  the  street. 

In  the  case  in  hand,  the  jury  not  only  refused  to  award 
damages  to  the  exceptants,  Peter  D.  Keyser  and  Sallie  E.  Key- 
ser,  but  also  declined  to  hear  any  testimony  in  regard  to  their 
claim,  for  the  reason,  as  appears  fully  by  their  report,  that  by  the 
deeds  of  conveyance  set  out  in  said  report,  one  dated  March 
13, 1873,  from  Charles  M.  Wagner  to  Sallie  E.  Keyser,  and 
one  dated  May  1,  1857,  from  Peter  A.  Keyser  and  wife  to 
George  C.  Thomas,  there  is  a  dedication  of  Wayne  street, 
through  the  land  described  in  the  first  mentioned  deed,  to 
public  use. 

An  examination  of  the  deeds  referred  to,  a  copy  of  which 
the  jurors  have  annexed  to  their  report,  fails  to  show  such 
dedication.  The  reference  to  the  street  is  evidently  for  the 
convenient  description  of  the  property.  Thus,  where  the  deed 
describes  the  land  as  crossing  Wayne  street,  and  again  as  re- 
crossing  it,  it  is  precisely  as  if  the  deed  had  described  it  as 
crossing  a  brook  or  other  natural  feature  of  the  land,  and  is  no 
more  a  dedication  of  the  land  to  public  use  in  the  one  case 
than  it  would  be  the  dedication  of  the  brook  in  the  other,  in 
the  sense  of  preventing  the  owner  from  claiming  damages  for 
the  opening.  It  is  not  necessary  to  say  anything  to  vindicate 
the  ruling  in  Brooklyn  street.  It  is  sufficient  that  the  present 
case  comes  within  it. 

The  order  of  the  court  below  dismissing  the  ex- 
ceptions and  confirming  the  report  of  the  jury 
is  reversed  and  set  aside,  and  it  is  ordered  that 
the  record  be  remitted  for  further  proceedings. 
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APPEAL  OF  THOMAS  CALLAHAN  ET  AL. 
[C.  T.  QuiN,  Assignee,  v.  Thomas  Callahan  et  al.] 

BErwOE  TO  THE  COUBT  OP  COMMON  PLEAS  NO.  4  OF  PHILADEL- 
PHIA COUNTY. 

Argued  January  23, 1889— Decided  February  4, 1889. 

1  If,  upon  information  fraudulently  furnished  by  the  secretary  of  a  build- 
ing and  loan  association,  that  its  shares  of  stock  have  matured  when 
they  have  not,  the  board  of  directors  improvidently  enter  satisfaction 
upon  the  mortgage  of  a  member  and  borrower,  the  satisfaction  will  be 
sti*icken  off  upon  a  bill  filed  by  an  assignee  of  the  association  for  the 
benefit  of  creditors. 

2.  There  is  no  virtue  in  the  satisfaction  of  a  mortgage  that  will  prevent 
either  a  fmud  or  mistake  therein  from  being  corrected,  except,  perhaps, 
as  to  purchasers  or  other  mortgagees  without  notice;  moreover,  aside 
from  the  rights  of  creditors,  the  equities  between  the  members  of  such 
an  association  will  not  allow  one  of  them  to  escape  his  share  of  the 
common  bm'dens  under  a  mistaken  satisfaction  of  his  mortgage  as  a 
borrower. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No.  179  July  Term  1888,  Sup.  Ct. ;  court  below,  No.  167 
March  Term  1886,  C.  P.  No.  4. 

On  March  8,  1886,  Charles  T.  Quin,  assignee  for  the  benefit 
of  creditors  of  the  Commodore  Barry  Building  &  Loan  Associ- 
ation, filed  a  bill  in  equity  against  (as  amended)  Thomas  Cal- 
lahan and  George  G.  Pierie,  recorder  of  deeds,  the  prayers  of 
which  bill  were,  upon  the  facts  therein  averred,  that  the  satis- 
faction of  a  certain  mortgage  executed  and  delivered  to  said 
association  by  said  Thomas  Callahan,  be  stricken  off  and 
declared  null  and  void ;  that  an  account  be  stated  between  said 
associatipn  and  said  Callahan,  and  that  he  be  ordered  and 
decreed  to  pay  to  the  plaintiff  whatever  might  be  found  due  by 
him  to  the  association,  and  for  other  relief.  An  answer  having 
been  filed,  and  issue,  the  cause  was  referred  to  Mr.  (?.  W. 
Bryant^  as  examiner  and  master. 
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By  the  report  of  the  master,  filed  on  January  25, 1888,  the 
following  facts  were  f<Jund : 

1.  That  the  Commodore  Barry  Bnildmg  and  Loan  Associa- 
tion was  duly  incorporated  July  25,  1874,  under  the  laws  of 
this  commonwealth,  and  carried  on  business  as  such  until  Sep- 
tember 8,  1885,  when,  pursuant  to  a  resolution  of  that  date 
adopted  by  the  association,  the  plaintiff  was  duly  appointed 
assignee  of  the  association,  for  the  benefit  of  its  creditors  and  as 
such  had  duly  qualified. 

2.  That  John  J.  Nolan  was  secretary  of  the  association  from 
its  commencement  in  1874  to  the  early  part  of  May,  1885, 
when  it  was  discovered  he  had  embezzled  about  $20,000  belong- 
ing to  the  association ;  that  he  commenced  appropriating  the 
funds  of  the  association  to  his  own  use  in  1876,  and  continued 
to  do  so  up  to  the  time  of  his  flight  in  May,  1885,  upon  an 
average  of  about  $2,000  a  year,  for  ten  years  prior  to  March, 
1885,  and  $200  subsequent  to  that  date. 

3.  That  the  defendant  was  a  stockholder  and  director  of  the 
association  from  its  organization  until  March  3, 1885,  and  the 
owner  of  ten  shares  of  stock  of  the  first  series ;  that  he  bor- 
rowed on  his  said  ten  shares  of  stock,  and  received  a  loan 
thereon  from  the  association  of  two  thousand  dollars  less  pre- 
mium, and  gave  the  (issociation  a  mortgage  for  that  amount 
dated  Decmber  1, 1882,  which  was  recorded;  that  the  amount 
actually  received  by  the  defendant,  deducting  premium,  was 
$1,934. 

4.  That  these  ten  shares  of  stock  were  issued  to  defendant 
in  1874,  and  the  instalments  due  thereon  were  regularly  paid 
when  due  at  the  rate  of  ten  dollars  per  month,  for  the  space  of 
ten  years  and  nine  months,  and  he  also  paid  ten  dollars  per 
month  for  two  years  and  four  months  for  interest  on  said 
mortgage. 

5.  That  the  books  of  the  association  were  not  properly  kept 
by  said  Nolan,  being  full  of  errors,  and  not  reliable ;  that  the 
reports  of  the  auditing  committees  were  as  erroneous  as  the 
books  of  the  association,  and  not  reliable. 

6.  That  the  minute  book  of  the  association  under  date  of 
iMarch  8, 1885,  showed  that  a  meeting  of  the  board  of  directors, 
eleven  members  being  present,  was  held  at  St.  Augustine's 
Hall,  Crown  street  below  Vine,  and  that  the  following  resolu- 
tion was  presented : 
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^'Resolved,  that  the  solicitor  be  instructed  to  enter  satisfac- 
tion upon  the  bonds  and  mortgages  of  this  association  of  the 
first  series  that  are  now  matured,  upon  the  secretary  certifying 
that  the  same  are  paid  by  the  maturing  of  the  stock  of  the  first 
series." 

7.  That  the  resolution  was  not  only  presented  but  passed  by 
a  bare  quorum  of  directors ;  that  two  of  said  eleven  directors 
were  not  present  and  four  who  voted  for  the  same  were  bor- 
rowers on  stock  of  the  first  series;  that  the  resolution  was 
verbally  presented  by  the  defendant  who  voted  for  the  same ; 
that  the  directors  (except  Nolan),  who  voted  for  the  resolution, 
did  so  in  the  mistaken  belief  that  the  stock  of  the  first  series 
was  about  maturing  and  was  worth  two  hundred  dollars  per 
share ;  that  the  stock  of  the  first  series  on  June  80, 1885,  was 
only  worth  eighty-seven  dollars  and  forty-seven  cents. 

8.  That  at  the  time  this  resolution  was  passed  the  stock  of 
the  first  series  had  not  matured ;  that  the  association  then  was 
and  had  been  for  a  long  time  prior  thereto  insolvent;  the 
directors  and  stockholders  were  then  ignorant  of  the  great  loss 
of  the  association,  having  no  knowledge  whatever  of  the  fact  of 
Nolan's  embezzlement ;  that  the  resolution  above  set  forth  was 
the  only  resolution  which  was  passed  by  the  directors  or  the 
association  on  March  3, 1885. 

9.  That  Nolan,  knowing  the  stock  in  the  first  series  had  not 
matured  and  was  not  worth  two  hundred  dollars  per  share, 
with  fraudulent  intent  furnished  the  attorney-in-fact  of  the 
association  with  a  resolution  purporting  to  have  been  passed  by 
the  association  which  was  not  passed ;  that  it  was  not  a  copy 
of  the  resolution  which  was  passed  on  March  3,  1885.  This 
pretended  copy  of  the  resolution,  was  as  follows : 

"At  a  stated  meeting  of  the  Commodore  Barry  Building  and 
Loan  Association,  held  March  8,  1885,  it  was  on  motion 
resolved  that  Wm.  L.  Marshall,  Esq.,  attorney-in-fact  for  this 
association  (Vide  Letter  of  Attorney  Book  No.  54,  page  385), 
be  and  is  requested  to  acknowledge  satisfaction  of  a  certain 
mortgage  given  by  Thomas  Callahan  in  the  sum  of  two  thou- 
sand doUara,  bearing  date  December  1, 1882,  and  recorded  at 
Philadelphia  in  Mortgage  Book  J.  O.  D.,  No.  68,  page  396,  etc., 
f^nd  to  enter  satisfaction  on  the  margin  of  said  record. 

"Extract  from  minutes. 
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[Association  Seal.]     Attest,  John  J.  Nolan,  secretary." 

10.  That  Mr.  Mareh^,  relying  upon  said  certificate,  in  total 
ignorance  of  the  real  facts,  entered  satisfaction  of  defendant's 
mortgage  and  the  same  was  delivered  to  him  marked  ^^satis- 
fied" by  Nolan,  together  with  the  bond  and  policy  of  insurance 
accompanying  the  same:  That  defendant  had  not  made  any 
•payment  on  account  of  said  stock  or  mortgage  since  March  3, 
1885. 

Upon  the  foregoing  facts,  the  master,  citing  Story's  Eq.  J., 
§§  140, 142;  Bispham's  Eq.,  §  190;  Fleming  v.  Parry,  24  Pa. 
47 ;  Lancaster  v.  Smith,  67  Pa.  427 ;  Russell  v.  Church,  65 
Pa.  9 ;  West's  App.,  88  Pa.  841,  and  Strohen  v.  Franklin  etc. 
Association,  115  Pa.  278,  reported  his  conclusions  of  law  to 
be:  (1)  That  the  plaintiff  was  entitled  to  equitable  relief; 
(2)  that  the  entry  of  satisfaction  of  defendant's  mortgage  to 
the  association  should  be  stricken  off,  on  the  ground  that  it 
was  satisfied  in  the  mistaken  belief  that  the  stock  of  the  first 
series  had  matured,  and  in  total  ignorance  of  the  fact  that  the 
association  was  then  insolvent. 

The  master  then  stated  an  account,  finding  that  there  was 
due  from  Thomas  Callahan  upon  the  indebtedness  secured  by 
his  bond  and  mortgage,  the  sum  of  $2,272.88,  and  reaom- 
mended  a  decree  that  the  recorder  of  deeds  stiike  off  the  entry 
of  satisfaction  upon  the  mortgage,  and  that  Thomas  Callahan 
deliver  up  the  bond  and  mortgage  to  the  plaintiff  and  pay  to 
him  the  said  sum  of  $2,272.88,  and  the  costs. 

To  said  report,  Thomas  Callahan  filed  various  exceptions, 
alleging  that  the  master  erred^  inter  alia : 

4.  Because  he  found  as  a  matter  of  law  that  the  plaintiff 
was  entitled  to  equitable  relief. 

5.  Because  he  found  as  a  matter  of  law  that  the  defendant 
being  a  director  of  the'  association  could  not  avail  himself  of 
the  principles  governing  the  relation  of  debtor  and  creditor, 
although  fraud  was  neither  alleged  nor  proved. 

6.  Because  he  omitted  to  find  as  a  matter  of  law,  that  the 
mistaken  belief  in  the  value  of  the  association's  stock  induced 
by  the  negligence  of  the  association  itself  was  not  relievable 
against  in  equity  as  against  a  stockholder  who  in  good  faith 
had  severed  his  connection  with  the  association. 
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7.  Because  he  did  not  find  as  a  matter  of  law  that  the  asso- 
ciation was  responsible  for  the  negligence  of  its  auditors,  whose 
failure  to  properly  perform  their  duty  in  examining  the  associa- 
tion's accounts  enabled  the  secretary  to  embezzle  the  funds  of 
the  association  which  resulted  in  its  insolvency. 

After  argument,  the  court,  Arnold,  J.,  without  opinion 
filed,  dismissed  all  the  exceptions  to  the  report,  and  entered 
the  decree  recommended  by  the  master.  Thereupon  the  ex- 
ceptant took  this  appeal,  assigning  as  error,  specifically,  the 
overruling  of  his  exceptions  and  the  making  of  said  decree. 

Mr.  John  G,  Johnson  (with  him  Mr.  John  A.  Ward  and  Mr. 
T.  M.  DaXy)^  for  the  appellant : 

1.  It  is  submitted  that  as  between  the  defendant  and  the 
association,  the  relation  of  debtor  and  creditor  existed  as  to  his 
loan  and  its  payment :  Miller  v.  Building  Ass'n,  50  Pa.  32. 
The  defendant  having  paid  his  loan  by  stock  at  a  valuation 
agreed  upon  between  him  and  the  society,  the  elementary 
principle  is  that  satisfaction  once  agreed  upon  between  the 
parties,  when  performed,  is  a  bar  to  all  actions  of  account 
upon  the  matter :  Miller  v.  Building  Ass'n,  supra ;  2  Parsons 
on  Contracts,  193.  The  borrower  having  in  good  faith  severed 
his  connection  with  the  society,  he  cannot  be  brought  back  to 
contribute  his  share  of  losses  undiscovered  when  he  withdrew: 
Miller  v.  Building  Ass'n,  supra ;  Booz's  App.,  109  Pa.  592. 
West's  App.,  88  Pa.  341,  is  not  in  conflict  with  this  position. 

2.  Fraud  cannot  be  presumed ;  there  must  be  facts  in  sup- 
port of  so  serious  a  charge.  If  the  defendant  as  a  director  is 
to  be  charged  with  greater  liability  than  other  stockholders,  it 
should  flow  from  either  carelessness  or  fraud  in  the  performance 
of  his  duties.  His  responsibility  is  clearly  defined  in  Endlich 
on  Building  Associations,  §  209.  Directors  can  be  regarded 
only  as  mandatories;  persons  who  have  gratuitously  under- 
taken to  perform  certain  duties,  and  who  are  therefore  bound 
to  apply  ordinary  skill  and  diligence,  and  no  more :  Spering's 
App.,  71  Pa.  21 ;  Watts's  App.,  78  Pa."  370. 

3.  It  is  further  submitted  that  the  doctrine  of  mistake  in 
equity,  does  not  apply.  A  mistake  of  facts  consists  in  the 
belief  of  the  present  existence  of  a  thing  material  to  the  trans- 
action which  does  not  exist,  or  in  the  past  existence  of  a  thing 
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which  has  not  existed.  All  the  cases  upon  this  subject  clearly 
show  that  the.  absence  of  something  material  to  the  transaction 
was  the  foundation  of  equitable  belief ;  the  mistake  was  of  a 
thing,  not  an  error  of  judgment,  more  particularly  where  the 
means  of  information  were  equally  accessible  to  both  parties, 
and  there  was  no  misrepresentation :  Story's  Eq.  J.,  161;  Markle 
V.  Hatfield,  2  Johns.  459 ;  Whitbeck  v.  Van  Ness,  11  Johns. 
414;  Knight  v.  Majoribanks,  11  Beav.  322;  Dortic  v.  Dugas, 
55  Ga.  496. 

4.  Moreover,  a  mistake  will  not  be  relieved  against  if  it  is 
the  result  of  a  party's  own  negligence :  Bispham's  Eq.,  247 ;  or 
where  the  means  of  inquiry  are  equally  open  to  both  parties : 
Kerr  on  Fi^uds,  407,  n. ;  Daniel  v.  Mitchell,  1  Story,  172 ; 
Hagerty  v.  McCann,  25  N.  J.  Eq.  48. 

Mr.  Edward  C.  Quin^  for  the  appellee : 

The  facts  found  by  the  master  must  be  taken  as  true.  Not 
a  word  of  the  testimony  having  been  printed,  the  only  question 
for  this  court  to  decide  is,  whether  or  not  the  master  has  pro* 
perly  applied  the  law.  Besides,  there  is  no  power  to  set  aside 
the  findings  of  a  master  upon  the  facts,  unless  the  evidence 
fi'om  which  he  deduces  them  is  so  inconclusive  as  to  warrant 
the  setting  aside  of  a  verdict  if  found  on  such  evidence  in  a 
trial  at  common  law :  McCay  v.  Black,  14  Phila.  635 ;  Hotten- 
stein's  App.,  2  Gr.  301 ;  Harris'  App.,  2  Gr.  304 ;  Speakman's 
App.,  71  Pa.  25 ;  Thompson's  App.,  107  Pa.  559. 

1.  The  general  rule  is  that  an  act  done  or  a  contract  made 
under  a  mistake  or  in  ignorance  of  a  material  fact  is  voidable 
and  relievable  in  equity:  Story's  Eq.  J.,  §§  140,  142;  Hore  v. 
Becker,  12  Sim.  465.  Mistake  may  consist  either  in  the  cir- 
cumstance that  the  instrument  by  which  the  parties  designed 
to  express  their  intention,  does  not  express  it,  or  in  the  cir- 
cumstance that  the  intention  of  the  parties,  though  correctly 
expressed,  has  nevertheless  been  reached  through  some  mis- 
apprehension or  ignorance:  Bispham's  Eq.,  4th  ed.,  §  190; 
Hurd  V.  Hall,  12  Wis.  112;  Adams'  Equity,  385;  Leek  v. 
Cowley,  10  S.  &  R.  176 ;  Horbach  v.  Gray,  8  W.  492 ;  Bishop 
V.  Reed,  3  W.  &  S.  261 ;  Russell  v.  First  P.  Church,  65  Pa.  9. 

2.  Equity  will  grant  relief  where  under  a  mistake  an  instru- 
ment is  given  up  in  the  belief  that  the  money  was  received: 
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Adams'  Eq.,  898.  West's  App.,  88  Pa.  341,  has  in  it  every 
element  contained  in  the  present  case.  On  the  same  subject 
see  Pratt  v.  Eby,  67  Pa.  396 ;  Saurman  v.  Binder,  43  Pa.  209; 
Heath  v.  Page,  48  Pa.  130 ;  Fleming  v.  Parry,  24  Pa.  47 ;  Eyre 
V.  Burmester,  10  H.  L.  90;  Quein  v.  Smith,  108  Pa.  325; 
Strohen  v.  Saving  and  Loan  Ass'n,  115  Pa*  273 ;  Endlich  on 
Building  Associations,  §§  211,  487 ;  Kisterbock's  App.,  51  Pa. 
486. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

At  the  time  the  plaintiffs  moitgage  was  satisfied  the  stock 
of  the  first  series  had  not  matured.  I  do  not  understand  this 
to  be  disputed.  It  is  true,  the  secretary  on  Mccrch  3, 1885, 
reported  to  the  board  of  directors  that  it  had  matured,  and  it 
i^  probable  they  believed  him,  and  passed  the  resolution 
authorizing  the  satisfaction  of  the  appellants  mortgage  in 
entire  good  faith.  It  subsequently  appeared  that  the  secretary 
was  a  rogue,  and  had  been  systematically  robbing  the  company 
for  years ;  that  in  consequence  thereof,  the  stock,  instead  of 
being  worth  two  hundred  dollars  per  shares;  was  not  worth  half 
that  sum.  The  appellant,  Callahan,  was  not  only  a  member 
or  stockholder  of  this  building  association ;  he  was  a  bowower, 
as  his  mortgage  shows,  and  he  was  also  one  of  the  directors ; 
he  was  present  when  the  secretary  made  his  report,  and  voted 
on  the  resolution  to  satisfy  his  own  mortgage.  If  we  concede 
that  he  acted  in  good  faith,  and  was  himself  deceived  by  the 
secretary,  I  am  unable  to  see  how  it  can  change  his  position. 
Bad  faith  might  perhaps  make  his  position  worse  than  it  is, 
but  I  fail  to  see  how  good  faith  could  make  it  any  better.  We 
must  consider  the  case  as  it  affects  an  insolvent  corporation. 
The  appellant  was  entitled  to  have  his  mortgage  satisfied  when- 
ever the  stock  had  matured,  that  is,  whenever  it  was  worth 
two  hundred  dollars  per  share.  Is  it  material  to  the  rights  of 
other  members  of  this  insolvent  association  whether  the  pre- 
mature satisfaction  was  the  result  of  a  fraud,  or  of  an  innocent 
mistake  ? 

There  is  no  virtue  in  the  satisfaction  of  a  mortgage,  except, 
perhaps,  as  to  purchasers  or  other  mortgagees  without  notice, 
that  prevents  either  a  fraud  or  mistake  in  the  satisfaction  from 
being  corrected.     The  appellant  cannot  complain  of  the  cor- 
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rection  of  a  mistake  which  lifted  the  whole  burden  of  this 
fraud  from  himself  and  placed  it  upon  the  shoulders  of  his  at 
least  equally  innocent  co-members.  He  has  the  less  occasion 
to  complain  from  the  fact  that  he  was  a  director  of  the  asso- 
ciation, and  as  such  had  certainly  a  duty  to  perform  in  the  way 
of  looking  after  its  affairs,  and  protecting  the  interests  of  other 
members.  The  satisfaction  of  his  mortgage,  if  allowed  to  stand, 
would  give  him  an  advantage  over  other  stockholders  and  bor- 
rowers to  wliich  he  is  not  entitled.  It  was  held  in  West's  App., 
88  Pa.  341,  that  where  the  entry  of  satisfaction  of  a  mortgage  is 
shown  to  have  been  entered  by  mistake,  it  is  not  conclusive  as 
between  the  paiiies  to  the  transaction ;  in  Quein  v.  Smith,  108 
Pa.  325,  that  an  officer  of  a  building  association  who  knows 
that  it  is  insolvent  cannot  discharge  his  indebtedness  to  it  with 
stock  held  by  him ;  and,  in  Strohen  v.  Franklin  Saving  and 
Loan  Association,  115  Pa.  273,  that  the  insolvency  of  a  build- 
ing association  puts  an  end  to  its  operations  as  such  association, 
and  nothing  remains  but  to  wind  it  up  in  such  a  manner  as  to 
do  equity  to  the  creditors  and  between  the  membera  them- 
selves. Aside  from  the  rights  of  creditors,  the  equities  be- 
tween the  members  of  this  association  will  not  allow  the 
appellant  to  escape  his  share  of  the  common  burdens,  by 
shielding  himself  behind  this  improvident  satisfaction  of  his 
mortgage.  The  court  below  was  right  in  ordering  it  to  be 
stricken  off. 

Decree  affirmed,  and  the  appeal  dismissed  at  the 
costs  of  the  appellant. 


P208        *502 


APPEAL  OF  SUSANNA  P.  REIFF  ET  AL. 
[Estate  of  Elizabeth  P.  Reiff.] 

FROM  THE  DECREE  OF  THE  ORPHANS'  COURT  FOR  THE  COUNTY 
OF  PHILADELPHIA. 

Aigaed  Janaary  24,  1880— Decided  Febraary  4, 1889. 

(a)  A  testator  after  bequeathing  equal  shares  in  his  estate  to  his  daughtei's 
for  life,  provided  as  follows  :  *•  And  at  the  decease  of  any  or  all  of 
them,  in  trust  to  pay  over  the  share  of  her  so  dying  to  her  child  or  chil- 
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dren  who  may  then  be  living,  or  the  issue  of  such  as  may  be  dead,  and 
in  default  of  leaving  any  child,  or  the  issue  of  any  child,  then  in  trust 
to  pay  the  same  to  my  surviving  children,  and  the  issue  of  such  of  Uiem 
as  may  be  deceased,  such  issue  taking  tlie  share  to  which  their  deceased 
parent  would  be  entitled  if  living." 
(6)  A  life-tenant  was  awarded  her  share  by  a  decree  of  court  upon  giving 
security  under  §  49,  act  of  February  24,  1834,  P.  L.  83,  and  having 
died  without  issue  but  leaving  a  brother  and  sisters  and  the  children  of 
deceased  brothers  who  had  died  after  the  testator,  the  executors  of  her 
own  will  embraced  the  fund  she  held  for  life  in  their  account  for  dis- 
tilbution. 

1.  In  such  case,  as  the  remaindermen  were  legatees  under  the  will  of  the 
first  testator,  and  were  as  creditoi-s  of  the  estate  of  the  life-tenant,  they 
were  entitled  to  receive  the  fund  with  interest  from  her  death  and  with- 
out being  diminished  by  compensation  to  her  as  trustee,  or  by  any  part 
of  the  expenses  of  the  settlement  of  her  estate. 

2.  The  interests,  in  the  fund,  of  the  deceased  brothers  of  the  life-tenant 
were  not  vested  at  the  death  of  the  testator  and  payable  at  the  death  of 
the  life-tenant  to  their  pei*sonal  representatives,  but  were  contingent 
upon  their  surviving  the  life-tenant  and  also  upon  her  death  without 
issue,  and  were  therefore  payable  to  their  children. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  181  July  Term  1888,  Sup.  Ct. ;  court  below.  No.  29 
January  Term  1888,  O.  C. 

At  the  adjudication  of  the  account  of  Susanna  P.  Reiff, 
Letitia  P.  Reiflf,  William  L.  Wagner  and  George  M.  Wagner, 
executors  of  the  estate  of  Elizabeth  P.  Reiff,  deceased,  before 
Ferguson,  J.,  on  March  9, 1888,  it  was  made  to  appear : 

Elizabeth  P.  Reiff,  the  testatrix,  died  December  14,  1886, 
leaving  a  will  dated  June  24,  1884,  duly  admitted  to  probate, 
wherein  it  was  provided : 

"1.  It  is  my  will  that  the  net  principal  of  the  money  left  in 
trust  for  me  by  the  will  of  my  father  (that  is  to  say  the  exact 
amount  awarded  as  my  share)  be  distributed  according  to  the 
provisions  of  said  will,  and  I  hereby  declare  that  the  said 
principal  is,  and  always  has  been,  invested  in  mortgages  covering 
property  in  this  commonwealth,  and  has  never  been  used  by 
me  in  the  purchase  of  any  real  estate  or  any  personal  effects 
that  I  possess." 

The  residue  of  her  estate  was  given  to  her  two  sisters, 
Susanna  P.  Reiff  and  Letitia  P.  Reiff. 
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The  father  of  the  testatrix,  whose  will  was  refeiTed  to  in  the 
disposition  above  quoted,  was  John  Reiff,  of  Whitpain  town- 
ship, Montgomery  county.  By  liis  will  which  was  dated  Janu- 
ary 31,  1855,  he  gave  all  his  property  to  his  executors  in  trust 
for  his  wife  for  life,  and  at  her  death  ordered  all  his  real  and 
personal  estate  to  be  sold  and  the  proceeds  to  be  divided  into 
seven  equal  shares,  and  gave  one  share  to  each  of  his  four  sons, 
and  one  share  to  each  of  his  three  daughters ;  the  daughters 
to  hold  their  shares  in  trust  to  take  and  receive  the  income 
for  their  own  sole  and  separate  use,  during  the  term  of  their 
lives,  and  at  the  decease  of  any  or  all  of  them,  in  trust  to  pay  over 
the  share  of  her  so  dying  to  her  children  "  who  may  then  be 
living,  or  the  issue  of  such  as  may  be  dead,  and  in  default  of 
leaving  any  child  or  the  issue  of  any  child,  then  in  trust  to  pay 
the  same  to  my  surviving  children  and  the  issue  of  such  of 
them  as  may  be  deceased,  such  issue  taking  the  share  to  which 
their  deceased  parent  would  be  entitled  if  living." 

Testator  John  Reiff  left  to  survive  him  his  widow,  Mary 
Reiff,  and  issue  four  sons:  Jacob  B.,  Charles  P.,  William  and 
Daniel  W.,  and  three  daughters :  Elizabeth  P.,  whose  estate 
was  for  distribution  in  this  proceeding,  Susanna  P.  and  Letitia 
P.  The  said  Charles  P.,  William  and  Daniel  W.  all  died  after 
the  death  of  their  mother  and  before  the  death  of  Elizabeth 
P.,  the  testatrix,  but  each  left  issue. 

This  court  having  decided  in  ReifTs  App.,  60  Pa.  361,  in 
construing  the  will  of  John  Reiff,  that  his  daughters  were 
given  only  express  estates  for  life,  Elizabeth  P.  Reiff,  gave  the 
security  required  by  §  49,  act  of  February  24,  1834,  P.  L.  83, 
and  received  the  share  given  to  her  under  said  will,  which  was 
$7,934.39. 

Charles  P.  Reiff,  above  named  son  of  John  Reiff,  died  insol- 
vent and  largely  indebted  to  Elizabeth  P.  Reiff  and  to  her 
sisters,  Susanna  P.  and  Letitia  P. 

It  was  claimed  at  the  audit,  on  the  part  of  Susanna  P.  and 
Letitia  P.,  that  a  part  of  the  expenses  of  settling  the  estate 
should  be  deducted  from  the  money  which  the  testatrix  had 
received  from  her  father's  estate,  on  the  ground  that  it  was  a 
trust  in  which  she  was  a  trustee,  and  that  if  the  accountants 
.  had  filed  a  separate  account  of  this  trust  fund,  it  would  have 
had  to  bear  the  cost  and  expense  thereof,  and  therefore  should 
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bear  its  proportion  of  the  expense  of  this  account.     The  audit- 
ing judge  refused  this  claim  for  the  reasons : 

1.  Under  the  will  of  the  father  of  testatrix,  she  had  the 
use  of  this  fund  for  life  only,  and,  therefore,  was  bound  to 
return  the  principal  intact. 

2.  She  gave  her  bond  to  pay  over  to  those  in  remainder  the 
amount  which  she  received  from  her  father's  estate  immediately 
upon  her  death.  The  bond  is  now  due  and  is  presented  for 
payment,  and  those  entitled  are  demanding  no  more  than  theii' 
just  claims  when  they  ask  for  the  face  of  their  bond. 

3.  The  testatrix,  by  her  own  will,  directs  that  "  the  exact 
amount  awarded  as  my  share  "  under  the  will  of  her  father  be 
distributed  according  to  the  provisions  of  his  will,  thus  bequeath- 
ing the  said  sum  to  those  entitled  to  it  under  her  father's  will. 

Upon  the  said  fund  of  $7,934.39,  the  auditing  judge  allowed 
$400  as  interest  due,  and  in  dLstributing  the  same  he  was  of 
the  opinion  "that  under  the  will  of  John  Reiff  each  of  his 
children  took  vested  interests  in  remainder,  in  the  shares  of 
his  estate  which  were  respectively  devised  unto  the  sisters, 
which  interests,  while  vested,  were  subject,  however,  to  be 
divested  by  the  birth  of  issue.  As,  in  the  present  case,  there 
was  no  issue  born,  the  share  remains  vested  in  those  in  remain- 
der. The  shares  of  the  brothers  who  are  deceased  will,  there- 
fore, be  awarded  to  the  executors  or  administrators  of  their 
estates." 

A  distribution  having  been  made  accordingly,  Susanna  P. 
and  Letitia  P.,  as  sisters  of  decedent  and  legatees  under  her 
will  filed  exceptions,  alleging  error :  (1)  In  not  charging  the 
trust  fund  of  $7,934.39,  with  its  propoition  of  the  costs  and 
expenses  of  settling  "  this  estate  and  said  trust  fund."  (2)  In 
allowing  interest  on  said  trust  fund. 

The  children  of  Charles  P.  Reiff,  deceased,  also  filed  excep- 
tions alleging  error  in  deciding  that  the  share  of  the  trust  fund 
in  the  hands  of  the  decedent  should  be  distributed  to  the  exec- 
utrix of  Charles  P.  Reiff,  deceased,  and  not  to  the  exceptants, 
his  children. 

Said  exceptions  having  been  argued  before  the  court  in  banc, 
on  May  5,  1888,  Hanna,  P.  J.,  delivered  the  opinion: 

It  was  strenuously  argued  that  testatrix  should  be  considered 
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as  a  trustee  for  herseK  and  those  entitled  in  remainder  at 
her  death,  and  therefore  is  not  only  entitled  to  compensation 
for  services  in  that  capacity,  but  the  amount  due  the  remainder- 
men should  also  be  charged  with  a  proportionate  part  of  the 
expenses  of  the  settlement  of  her  estate.  But  this  contention 
cannot  successfully  be  repeated  at  this  late  day.  It  was  dis- 
posed of  almost  a  score  of  years  ago  by  Reiff's  App.,  60  Pa.  361, 
decided  in  1869,  when  the  court  said  "the  testator  did  not 
intend  to  make  his  daughters  trustees  for  themselves  and  for 
their  children  after  their  death,"  and  held  that  he  gave  them 
express  estates  for  life.  This  was  followed  by  the  Orphans' 
Court  of  Montgomery  county  awarding  testatrix  her  share  or 
legacy,  under  the  will  of  her  father,  upon  giving  security  which 
was  duly  entered  to  protect  the  interests  of  those  entitled  in 
remainder,  as  required  by  the  act  of  February  24, 1834.  The 
result  was  in  effect  to  make  the  sum  thus  received  by  testatrix 
a  part  of  her  individual  estate.  It  could  be  invested  by  her  in 
the  purchase  of  real  estate,  embarked  in  mercantile  adventures 
or  stock  speculations,  or  expended  in  her  living  and  family 
expenses  as  she  deemed  advisable.  The  money  became  essen- 
tially her  own;  and  she  was  simply  a  debtor  to  the  parties 
ultimately  entitled  at  her  death,  whose  claim  is  now  payable 
out  of  her  estate,  and,  in  the  event  of  its  insolvency,  by  her 
sureties  upon  the  bond  given  by  her  as  legatee  for  life.  The 
remaindermen  are  now  creditors  of  the  estate  of  testatrix, 
and  entitled  to  interest  from  the  date  of  her  death.  It  is  clear 
they  are  not  legatees  under  her  will,  else  their  shares  are  sub- 
ject to  the  collateral  inheritance  tax.  But  they  are  legatees 
under  the  will  of  John  Reiff,  the  original  testator,  and  as  such 
are  entitled.  It  follows,  therefore,  that  testatrix  cannot  be 
allowed  compensation  for  the  care  of  the  so-called  trust  fund ; 
nor  can  it  be  diminished  by  deducting  any  portion  of  the 
expenses  9f  the  settlement  of  the  estate.  Such  would  be  the 
case  even  were  the  parties  now  entitled  considered  as  legatees 
of  testatrix. 

John  Reiff,  the  original  testator,  after  bequeathing  equal 
shares  in  his  estate  to  his  daughters  for  life,  provided  as  follows : 
"  And  at  the  decease  of  any  or  all  of  them,  in  trust  to  pay  over 
the  share  of  her  so  dying  to  her  chQd  or  children  who  may 
then  be  living,  or  the  issue  of  such  as  may  be  dead,  and  in 
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default  of  leaving  any  child,  or  the  issue  of  any  child,  then  in 
trust  to  pay  the  same  to  my  surviving  children,  and  the  issue 
of  such  of  them  as  may  be  deceased,  such  issue  taking  th^ 
share  to  which  their  deceased  parent  would  be  entitled  if  living." 
One  of  the  daughtei-s,  the  present  testatrix,  survived  her  father, 
but  afterwards  died  without  issue.  She  left  surviving  brothers 
and  sisters,  and  the  issue  of  a  brother,  who  died  in  her  lifetime. 
The  question  now  presented  is,  whether  the  interest  of  the 
deceased  brother  was  vested,  and  therefore  transmissible  to  his 
personal  representative,  or  contingent  upon  his  surviving  the 
legatee  for  life.  If  so,  his  -children  are  entitled,  under  the  will 
of  the  original  testator,  and  not  the  personal  representative. 
Upon  a  careful  reading  of  the  will  as  above  quoted,  we  are  of 
opinion  that  the  interest  of  the  children  of  the  testator  was 
vested  only  upon  the  contingency  of  their  surviving  the  legatee 
for  life,  and  the  further  contingency  of  her  death  without  issue. 
Her  death  is  clearly  the  period  of  distribution.  And  even  the 
interest  of  her  children  was  contingent  upon  their  surviving 
their  mother,  for  the  gift  is  to  those  "  who  may  then  be  living, 
or  the  issue  of  such  as  may  be  dead:"  Reichard's  App.,  116 
Pa.  232.  And  although  the  phrase  "  who  may  then  be  living  " 
is  not  repeated  in  the  substitutionary  gift  to  "surviving  chil- 
dren," yet  such  was  evidently  the  intention  of  testator,  as  he 
contemplated  the  death  of  some  of  his  children  prior  to  that  of 
his  daughters,  by  providing  in  such  case  that  their  shares  should 
be  paid  to  their  issue  by  representation.  If,  then,  the  interest 
of  the  primary  objects  of  testator's  bounty,  so  far  as  respects 
the  share  given. to  his  daughters  for  life,  viz.,  their  children,  be 
contingent,  and  this  we  think  must  be  conceded,  it  can  hardly 
be  argued  that  the  "surviving  children"  of  testator  would 
take  a  vested  interest  at  the  earlier  period,  the  death  of  tiBstator. 
This  certainly  could  not  have  been  the  intention  of  testator. 
And  if  so,  this  testatrix  would  be  entitled  absolutely  to  her 
share  (one  seventh)  of  the  interest  in  her  father's  estate 
bequeathed  to  her  for  life  only. 

In  the  view  taken  that  the  interest  of  the  children  of  testator 
is  contingent,  and  not  vested,  we  are  fully  sustained  by  the 
text  writers  and  numerous  authorities  upon  the  subject.  It  is 
given  not  to  the  children^  but "  my  surviving  childi'en  "  after  the 
death  of  the  daughters.    Those  who  are  to  take  must,  there- 
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fore,  sustain  a  certain  character  at  the  death,  viz. :  they  must 
be  "surviving  children,"  or  "  the  issue  of  such  of  them  as  may- 
be deceased."  Or  they  must  be  living  at  a  particular  time,  in 
this  case,  at  the  death  of  the  daughters.  The  uncertain  event 
is,  therefore,  a  part  of  the  original  description  of  those  who 
are  to  take,  and  the  interest  bequeathed  is  necessarily  contin- 
gent on  account  of  the  person :  Smith  on  Exec.  Int.,  281.  And 
where,  as  here,  there  is  no  gift,  but  a  direction  to  pay  or  divide 
among  several  persons  at  a  future  period,  though  the  future 
period  is  annexed  to  the  payment,  possession,  or  enjoyment,  yet 
it  is  also  annexed  to  the  devise  or  bequest  itself.  The  direction 
to  pay  constitutes  the  devise  or  bequest,  and  therefore  the  vest- 
ing in  interest  is  ix)stponed,  and  not  merely  the  vesting  in 
possession  or  enjoyment :  Idem,  314.  And  in  many  cases,  fol- 
lowing the  iiile  in  England,  our  Supreme  Court  has  held  that 
where  thei-e  is  no  antecedent  gift,  independent  of  the  period 
fixed  for  payment,  then  the  gift  is  not  vested,  but  contingent : 
Moore  v.  Smith,  9  W.  407 ;  Magoffin  v.  Patton,  4  R.  118 ; 
Seibert's  App.  19  Pa.  66 ;  Lamb  v.  Lamb,  8  W.  184 ;  Bow- 
man  s  App.,  M  Pa.  20 ;  Provenchere's  App.,  67  Pa.  463 ;  Mc- 
Clure's  App.,  72  Pa.  414 ;  Lumberman's  Bank  App.,  13  W.  N. 
191 ;  Calahan  s  Est,  7  W.  N.  130 ;  Thouron's  App.,  18  W.  N. 
66.  And,  as  further  showing  the  contingent  character  of  the 
ultimate  bequest  to  the  "  surviving  children,"  it  could  not  be 
asceilained  who  would  be  entitled  as  surviving  children  until 
the  death  of  the  legatee  for  life :  Pleasonton's  App.,  99  Pa.  362. 
In  Theobald  on  Wills,  608,  we  find  that  in  gifts  to  survivors 
the  general  rule  is  that  when  the  survivorship  is  upon  death 
merely,  the  time  of  distribution  is  the  limit  of  defeasibility. 
It  is  to  be  referred  to  the  period  of  division.  "  If  there  is  no 
previous  interest  given  in  the  legacy,  then  the  period  of  divi- 
sion is*the  death  of  the  testator,  and  the  survivors  on  his  death 
will  take  the  whole  legacy.  But  if  a  previous  life  estate  be 
given,  then  the  period  of  division  is  the  death  of  the  tenant  for 
life,  and  the  survivors  at  such  death  will  take  the  whole  legacy." 
If  payment  is  postponed  till  the  age  of  twenty-one,  survivor- 
ship refers  to  that :  Forrester  v.  Smith,  2  Ir.  Eq.  70.  Where 
there  is  a  gift  for  life,  and  then  to  the  children  of  the  tenant 
for  life  who  attain  twenty-one,  and  in  default  of  such  children 
to  a  class  of  survivors,  the  survivorship  refers  to  the  period 
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fails.  And  upon  the  same  principle  a  gift 
to  "surviving  children"  goes  to  those  who 
:or  life :  Theobald  on  Wills,  509,  and  cases 
ions  mentioned,  the  share  of  the  deceased 
lis  children ;  and,  the  balance  for  distribu- 
of  testatrix  being  within  the  limit  fixed 
no  collateral  tax  is  chargeable, 
led  by  the  children  of  Charles  T.  Reiff,  de- 
d ;  and  those  by  the  residuary  legatees  are 


1  accordance  with  the  foregoing  opinion 
and  confirmed,  Susanna  P.  Reiflf,  and  Leti- 
ants,  took  this  appeal,  specifying  that  the 

;he  shares  of  the  deceased  brothers,  in  the 
listributable  under  the  will  of  John  Reiff, 
jspectively,  and  not  to  their  personal  repre- 

ig  said  fund  with  its  proportion  of  the  ex- 
le  estate  and  said  fund, 
terest  on  said  ti'ust  fund. 

sicker  (with  him  Mr,  W.  L.  Wagner  and 
f,  for  the  appellants : 

8  decided  in  Reiff's  App.,  60  Pa.  861,  that 
•  John  Reififs  will  took  but  a  life  estate  in  the 
istead's  App.,  60  Pa.  365,  that  Charles  P. 
survived  his  mother,  was  entitled  to  his 

This,  doubtless,  included  not  only  the 
J,  but  whatever  he  might  thereafter  be  en- 
th  of  his  brothers  or  sisters  without  issue. 

the  equal  division  of  the  estate ;  the  tes- 
\  primary  objects  of  his  bounty ;  the  issue 
ild  taking  only  the  parent's  share ;  the  ex- 
rviving  children ;  the  fi'actional  division  of 
isive  periods  which  must  eventually  arrive ; 
n  of  contingency  annexed  to  the  capacity 
takers ;  all  of  which  it  is  contended  vested 
Idren  of  John  Reiff  who  survived  him  and 
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their  mother:  Johnson  v.  Morton,  10  Pa.  245;  Buckley  v. 
Reed,  15  Pa.  83 ;  Ross  v.  Drake,  37  Pa.  373 ;  Patterson  v. 
Hawthorn,  12  S.  &  R.  112;  King  v.  King,  1  W.  &  S.  205; 
Reed  v.  Buckley,  5  W.  &  S.  517 ;  Kelso  v.  Dickey,  7  W.  &  S. 
279;  Hopkins  v.  Jones,  2  Pa.  69;  Manderson  v.  Lukens,  23 
Pa.  31;  Passmore's  App.,  23  Pa.  881;  Womrath  v.  McCor- 
mick,  51  Pa.  504;  Crawrford  v.  Ford,  7  W.  N.  532;  McGill's 
App.,  61  Pa.  46 ;  Provenchere's  App.,  67  Pa.  463 ;  McClure's 
App.,  72  Pa.  414;  Mull  v.  Mull,  81  Pa.  393;  Chess's  App., 
87  Pa.  362;  Ringe  v.  Kellner,  99  Pa.  460;  Pennock  v.  Eagles, 
102  Pa.  290;  Muhlenberg's  App.,  103  Pa.  587;  Reed's  App., 
118  Pa.  215. 

2.  The  will  of  John  Reiff  makes  Elizabeth  P.  Reiff,  the  de- 
cedent, the  holder  of  the  fund  of  $7,934.39,  authorizes  its  in- 
vestment by  her  in  real  estate,  at  her  option,  and  directs  upon 
her  death  its  final  distribution.  Here  we  have  everything 
which  entitles  a  trustee  to  compensation.  A  trustee  is  enti- 
tled to  commissions  on  the  principal  of  the  trust  fund  where  it 
is  not  specifically  bequeathed,  and  the  legatee  is  not  bound  to 
accept  it  as  invested  by  the  testator :  Lukens's  App.,  47  Pa. 
356 ;  Riddle's  App.,  3  W.  N.  396.  And  if  the  will  of  the  de- 
cedent should  be  construed  as  affecting  the  trust  fund,  and  the 
distributees  take  under  it,  then  the  charge  of  interest  on  the 
fund  is  clearly  wrong,  because  the  statute  expressly  provides 
that  unless  otherwise  directed  by  the  will,  legacies  are  not  due 
and  payable  till  one  year  after  the  death  of  the  testator. 

Mr.  J".  Warner  Ooheen  (with  him  Mr,  G.  B.  Fox%  for  the 
appellees : 

Counsel  relied  upon  the  opinion  of  the  coui't  below. 

Per  Curiam: 

We  affirm  this  case  upon  the  opinion  of  the  learned  presi- 
dent judge  of  the  court  below. 

The  decree  is  affirmed  and  the  appeal  dismissed 
at  the  costs  of  the  appellants. 
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D.  FISCHER  ET  AL.  v.  CAMDEN  ETC.  FERRY  CO. 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  NO  1  OF  PHILADEL- 
PflTA  COUNTY. 

Argued  January  25,  1889— Decided  February  4, 1889. 

1.  Under  Rule  21.  §  4233.  Rev.  St.  of  the  U.  S.,  requiring  that 
**  Every  steam-vessel  approat^hing  another  vessel,  so  as  to  involve  risk 
of  collision,  shall  slacken  her  speed,  or.  if  necessaiy,  stop  and  reverse," 
a  steam- vessel  is  not  bound  to  change  her  course  for  a  row-boat  : 
Phila.  etc.  R.  Co.  v.  Adams,  89  Pa.  31,  approved. 

2.  In  this  action,  brought  by  parents  to  recover  damages  for  the  death 
of  a  minor  son,  run  down  in  a  row-boat  by  a  steam  ferry-boat,  the 
evidence  disclosing  contributory  negligence  on  the  part  of  the  son, 
and  no  negligence  on  the  part  of  the  defendant's  employees,  it  was 
not  error  to  order  a  judgment  of  compulsory  nonsuit 

Before  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 
and  Mitchell,  JJ. 

No.  226  July  Term  1888,  Sup.  Ct. ;  court  below,  No.  361 
June  Term  1886,  C.  P.  No.  1. 

On  June  29,  1886,  Dominikus  Fischer  and  Mary,  his  wife, 
brought  an  action  on  the  case  against  the  Camden  &  Philadel- 
phia Steamboat  Ferry  Co.,  to  recover  damages  for  the  death 
of  their  son,  claimed  to  have  been  caused  by  the  gross  negli- 
gence of  the  defendant  company's  servants.     Issue. 

At  the  trial  on  May  8, 1888,  the  following  facts  were  made 
to  appear  in  the  plaintiffs'  case  : 

On  August  9, 1885,  Adolph  Fischer,  the  plaintiffs'  son,  then 
about  fourteen  years  of  age,  with  five  other  boys,  hired  a  row- 
boat  at  Poplar  street  wharf.  But  one  of  the  boys  knew  how 
to  row  a  boat  and  he  very  little ;  some  of  them  had  never  been 
in  a  boat  before.  They  crossed  to  the  Jersey  shore.  On  their 
return,  the  tide  was  going  out,  and  while  rowing  against  the 
tide,  about  a  square  out  from  the  Pennsylvania  shore  and 
about  half  a  square  below  the  Market  street  dock,  they  first 
observed  the  ferry-boat  of  the  defendant  company  coming  from 
Camden  and  rounding  the  upper  end  of  Smith's  island,  about 
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two  and  one  half  squares  away.  They  continued  to  row  until 
the  ferry-boat  was  about  half  a  squai^e  away  and  bearing 
directly  upon  them  when  they  diopped  their  oars,  threw  up 
their  hands  and  cried,  "  Mister,  please  stop  the  boat ;  we  can't 
swim." 

John  Thumm,  a  passenger  on  the  feiTy-boat  testified: 

"  So,  then,  when  we  got  about  seventy  yards  the  pilot  gave 
one  little  slow  pull  with  the  whistle,  you  could  just  merely 
hear  it,  and  when  he  blew  the  whistle  he  says:  *Damn  it  to 
hell!  What  the  hell  are  you  doing  there  anyhow?'  Just  as 
we  were  about  thirt}^  yards,  the  boys  they  got  up  and  waved 
their  hats  and  hands,  and  they  reached  out  their  hands: 
*  Mister,  please  stop  the  boat ! '  I  hollered  to  the  boys ;  I  safll : 
*Boys,  hold  on  to  your  boat  as  tight  as  you  can  I '  When  the 
boat  got  close  I  laid  down  on  the  deck  and  I  caught  hold  of  a 
couple  of  the  boys  and  I  reached  them  up  on  the  deck.  Just 
as  that  there  was  another  man  coming  jumping  over  the  gates 
to  my  Msistance,  to  help  me  up  with  the  boys." 

Two  of  the  boys  were  drawn  upon  the  ferry-boat;  two 
remained  in  the  row-boat ;  the  witness  jumped  into  the  river 
and  at  the  risk  of  his  own  life  saved  a  fifth ;  the  sixth  was  lost. 

"  Q.  How  far  did  you  say,  when  the  boys  stopped  rowing, 
were  they  from  the  steamboat?  A.  About  seventy  yards, 
when  they  stopped  rowing. 

**  Q.  And  the  steamboat  did  not  change  its  course  ?  A.  No, 
sir;  never  reversed,  or  stopped,  or  anything;  but  just  flew 
right  on. 

**  Q.  Did  it  go  fast  ?    A.  Yes,  sir ;  on  a  pretty  good  rate." 

Peter  Ott,  another  passenger  on  the  ferry-boat,  testified  that 
the  boys  were  standing  up  when  the  boat  was  fifty  yards  away. 
On  cross-examination : 

"  Q.  I  understood  you  to  say  that  the  steamboat  did  not 
slacken  up.  Did  it  slacken  up  ?  A.  Not  to  my  knowledge. 
The  boat  came  right  on,  straight  on  its  course,  to  this  dock. 
He  could  have  reversed  his  boat  in  any  way  at  all,  while  he 
was  at  that  distance  away.  Q.  Had  the  steamboat  slackened 
up  at  all  before  that  time  ?  Had  it  slowed  up  at  all  ?  A.  The 
boat  came  right  on  its  course." 

Benjamin  Ebert,  one  of  the  rescued  boys  called : 

"  Q.  You  would  have  been  going  away  from  them  all  the 
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time,  if  you  had  stopped  rowing,  would  you  not?  A.  We 
would  be  away  from  them,  but  they  would  have  ketched  us 
and  turned  the  boat. 

"Q.  Why  did  you  say  that?  You  said  the  rollers  would 
have  caught  you.  A.  The  reason  was,  that  if  we  could  get 
above  it,  it  would  not  be  as  bad. 

"  Q.  That  is  what  you  thought  at  the  time  ?    A.  Yes,  sir." 

On  cross-examination:  "Q.  You  thought  it  was  better  to 
try  to  get  above  the  boat?  A.  Yes,  sir;  because  the  tide  was 
coming  down.  There  would  have  been  wharves  there  into 
which  we  could  turn,  while  below,  all  those  wharves  were 
where  ferry-boats  generally  start  from." 

jby  the  court:  "Q.  What  did  you  say?  A.  We  thought  if 
we  could  get  above  it,  there  is  more  wharves  we  could  get  in 
where  we  would  get  shelter  from  the  rollers,  while  most  of  the 
wharves  that  were  below  were  where  the  ferry-boats  go  in, 
and  we  did  not  trust  that." 

When  the  plaintiflFs  rested  their  case,  the  court,  Allison, 
P.  J.,  on  motion  of  defendant's  counsel,  directed  the  entry  of  a 
judgment  of  compulsory  nonsuit,  with  leave,  etc.  A  rule  to 
vacate  the  judgment  of  nonsuit  was  subsequently  discharged, 
when  the  plaintiffs  took  this  writ,  assigning  as  error  the  entry 
of  said  judgment,  and  the  order  refusing  to  vacate  the  same. 

Mr,  Henry  D.  Wireman^  for  the  plaintiffs  in  error : 
I.  The  defendant's  servant  was  guilty  of  gross  criminal'neg- 
ligence. 

"  In  considering  the  validity  of  a  compulsory  nonsuit,  it  is 
the  duty  of  the  court  to  assume  the  truth  of  the  plaintiff's  evi- 
dence, and  deduce  therefrom  every  reasonable  inference  of  fact, 
in  his  favor,  that  might  be  drawn  by  a  jury.  In  this  respect, 
it  is  substantially  the  same  as  a  judgment  for  defendant  on 
demurrer  to  evidence : "  Jones  v.  Bland,  116  Pa.  193.  We 
maintain  that  the  evidence  warrants  us  in  declaring  that  the 
captain  or  pilot  of  the  ferry-boat  was  guilty  of  the  grossest 
kind  of  negligence,  criminal  negligence.  The  point  that  a 
person  not  blind  is  not  presumed  to  see  what  takes  place  before 
his  unobstructed  view,  but  that  it  must  be  shown  by  positive 
evidence  that  he  actually  did  see  what  transpired  before  him. 
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was  raised  and  rejected  ia  Rommel  v.  Schambacher,  120  Pa. 
579.  And  it  is  no  excuse  to  say  that  efforts  were  made  to  prevent 
the  collision^  if  those  efforts  were  made  too  late  to  be  success- 
ful. "  When  the  master  of  a  vessel  could  not  have  prevented 
the  accident  at  the  moment  it  occurred,  this  will  not  excuse 
him,  if,  by  timely  measures  of  precaution,  the  danger  could 
have  been  avoided :  The  Syracuse  v.  Langley,  12  Wall.  167 ; 
The  Vanderbat  v.  McKibben,  6  Wall.  226. 

II.  The  boys  were  not  guilty  of*  contributory  negligence  in 
not  allowing  themselves  to  drift  with  the  tide,  when  they  first 
saw  the  ferry-boat  bearing  down  upon  them. 

"  As  a  rule  we  may  say  that  a  person  is  not  chargeable  with 
contributory  negligence  who,  when  unwarned  peril  comes  on 
him,  instinctively,  under  the  influence  of  terror,  encounters  a 
danger  which  had  he  remained  passive  he  might  have  escaped. 
The  same  remark  applies  to  cases  in  which  a  party,  compelled 
suddenly,  when  put  in  a  position  of  danger  by  another's  miscon- 
duct, to  choose  between  two  alternatives,  chooses  the  alternative 
that  ultimately  proves  the  worse : "  Wharton  on  Negligence,  2d 
ed.,  304 ;  The  City  of  Paris,  9  Wall.  638 ;  Brown  v.  Fi-ench,  104 
Pa.  604;  Penn.  R.  Co.  v.  Werner,  89  Pa.  59;  Murphy  v. 
Crossan,  98  Pa.  495 ;  Schmidt  v.  McGiU,  120  Pa.  405 ;  North 
Penn.  R.  Co.  v.  Kirk,  90  Pa.  15 ;  Schum  v.  RaUroad  Co.,  107 
Pa.  8. 

III.  Admitting,  for  the  "isake  of  the  argument  only,  that'  the 
boys  were  guilty  of  contributoiy  negligence,  we  submit  that 
that  fact  did  not  give  the  captain  of  the  ferry-boat  the  right  to 
run  down  the  row-boat  and  kill  an  occupant  with  impunity. 

"  An  epgineer  who  sees  a  helpless  person,  incapable  of  mov- 
ing, on  the  tracks  is  guilty  of  negligence  if  he  does  not  make 
all  prudent  efforts  to  avoid  a  collision : "  Wharton  on  Negli- 
gence, 2d  ed.,  306,  313.  "Though  a  person  be  injured  while 
unlawfully  on  the  track,  or  contributes  to  the  injuiy  by  his 
own  carelessness  or  negligence,  yet  if  the  injury  might  have 
been  avoided  by  the  use  of  ordinary  care  and  caution  by  the' 
railroad  company,  they  aie  liable  for  damages  for  the  injury : " 
Wharton  on  Negligence,  2  ed.,  388.  To  the  same  effect  are : 
Penn.  R.  Co.  v.  Lewis,  79  Pa.  33 ;  Lackawanna  etc.  R.  Co.  v. 
Chenewith,  52  Pa.  382 ;  Gray  v.  Scott,  66  Pa.  345 ;  Morrissey 
V.  Ferry  Co.,  43  Mo.  380  (97  Amer.  D.  402) ;  OTlaherty  v. 
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Railway  Go.,  46  Mo.  70  (100  Amer.  D.  348) ;  Trow  v.  Rail- 
road Co.,  24  Vt.  487  (58  Amer.  D.  191).  In  Phila.  etc.  R. 
Co.  V.  Adams,  89  Pa.  31,  there  was  nothing  to  show  that  the 
occupants  of  the  row-boat  could  not  get  out  of  the  steamboat's 
way.  Justice  Woodward  said:  "A  crippled  condition  of 
the  boat,  inadequate  appliances,  or  the  inability  of  the  crew  to 
escape,  shown  to  have  been  known  or  apparent  to  the  captain, 
would  change  this  relation  and  responsibility  at  once." 

IV.  It  was  the  duty  of  the  ferry-boat  to  get  out  of  the  way 
of  the  row-boat. 

We  submit  that  experience  has  taught  that  the  doctrine 
established  in  Phila.  etc.  R.  Co.  v.  Adams,  89  Pa.  31,  is  a  stand- 
ing menace  to  all  persons  called  to  go  upon  the  rivers  in  row- 
boats.  Experience  teaches  that  the  recklessness  of  steamboat 
pilots,  armed  with  the  law  as  enunciated  in  that  case,  propa- 
gates collisions  often  resulting  in  loss  of  life.  Besides,  the 
doctrine  there  established  is  against  the  spirit  if  not  the  letter 
of  the  navigation  laws  of  the  United  States.  "Every  steam- 
vessel,  when  approaching  another  vessel,  so  as  to  involve  risk 
of  collision,  shall  slacken  her  speed,  or,  if  necessary,  stop  or 
reverse:"  Rule  21,  Rev.  St.  U.  S.,  §  4233.  A  row-boat  is  a 
vessel:  Worcester;  Webster.  Another  rule  is  applicable: 
"In  cases  of  collision  between  a  stationary  and  a  moving  ves- 
sel, the  presumption  of  negligence  is  against  the  latter:  "  Cul- 
bertson  v.  Shaw,  18  How.  584 ;  Fretz  v.  Bull,  12  How.  466. 

Mr.  G.  TvAnher  Bispham^  for  the  defendant  in  erior: 

I.  The  boy  who  was  drowned,  together  with  his  companions, 
was  guilty  of  contributory  negligence. 

There  was  absolutely  nothing  to  prevent  the  boys,  when 
they  first  saw  the  ferry-boat,  from  remaining  in  a  place  of  per- 
fect safety,  until  the  ferry-boat  had  gone  by  and  gone  into  her 
slip. 

II.  There  was  no  sudden  danger  which  was  brought  about 
by  any  misconduct  on  the  part  of  the  defendant's  employees. 

The  vice  of  the  argument  on  behalf  of  the  plaintiffs  upon  this 
point  is,  that  the  authorities  which  he  cites  are  inapplicable,  as 
the  case  lacks  the  essential  feature  to  bring  it  within  the  doc- 
trine in  question,  inasmuch  as  the  danger  which  produced  the 
state  of  terror,  if  any,  was  not  shown  to  have  been  brought 
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about  by  any  negligent  conduct  on  the  part  of  the  defendant's 
employees :  Penn.  R.  Co.  v.  Werner,  89  Pa.  69 ;  Wharton  on 
Negligence,  2d  ed.,  304. 

III.  There  was  no  wilful  running  down  of  the  row-boat. 

It  must  be  borne  in  mind,  in  considering  this  question,  that 
there  was  no  duty  upon  the  pilot  of  the  steamer  to  stop  his 
boat  or  change  his  course,  unless  and  until  he  saw  and  had 
reason  to  believe  that  it  was  impossible  for  the  boys,  owing  to 
some  disability,  to  get  out  of  the  way :  Moore  v.  Railroad  Co., 
108  Pa.  349.  This  rule  has  been  applied  to  minors :  Penn.  R. 
Co.  V.  Hummell,  44  Pa.  375 ;  Anderson  v.  Railroad  Co.,  12 
Phila.  369.  None  of  the  cases  cited  by  the  plaintiffs  justify 
the  conclusion  to  which  he  seeks  to  bring  the  court.  The  doc- 
trine of  Phil.  etc.  R.  Co.  v.  Adams,  89  Pa.  31,  had  "been  laid 
down  by  this  court  in  Railroad  v.  Norton,  24  Pa.  465,  where  it 
was  held  that  the  mere  negligence  of  the  conductor  was  insuffi- 
cient to  take  the  case  out  of  the  general  rule  that  where  both 
parties  are  in  fault  there  can  be  no  recovery.  "  If,  therefore," 
said  the  court,  ^^a  man  plants  himself  on  the  rail,  he  must  not 
expect  the  law  to  do  more  for  him  than  punish  a  wanton 
injury."  In  the  case  at  bar,  there  was  no  evidence  sufficient 
to  go  to  the  jury,  that  the  captain  of  the  steamer  acted  wan- 
tonly or  maliciously. 

Opinion,  Mr.  Chief  Justice  Paxson: 

We  are  asked  in  this  case  to  reconsider  and  overrule  Phila- 
delphia and  Reading  Railroad  Company  v.  Adams,  89  Pa.  31, 
where  it  was  held  that  "  a  row-boat  is  not  within  the  steering 
and  sailing  rules  embodied  in  the  navigation  laws  of  the  United 
States,  and  a  steamer  is  not  bound  to  change  her  course  for 
such  a  boat." 

The  rule  referred  to  is  as  follows :  "  Every  steam  vessel  when 
approaching  another  vessel,  so  as  to  involve  risk  of  collision, 
shall  slacken  her  speed,  or,  if  necessary,  stop  or  reverse : " 
Rule  21,  §  4233,  Rev.  St.  of  the  United  States.  The  meaning 
of  this  rule  is  that  a  steamer  must  keep  out  of  the  way  of  a 
sailing  vessel,  and  the  reason  is  that  the  steamer  is  more  easily 
handled.  It  was  urged,  however,  that  a  row-boat  is  a  "  vessel," 
and,  therefore,  within  the  rule.  We  must  construe  the  word 
"vessel"  as  it  is  popularly  understood,  for  such  is  the  sense 
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in  which  the  law-making  power  probably  used  it.  When  we 
speak  of  a  row-boat  we  do  not  mean  a  ^'  vessel,"  as  that  term  is 
generally  understood.  Nor  does  the  reason  of  the  rule  apply 
to  row-boats.  Of  all  water  craft  they  are  the  most  easily  han- 
dled. A  few  strokes  of  the  ours,  in  tlie  hands  of  competent 
men,  will  take  a  row-boat  out  of  the  path  of  an  approaching 
steamer.  The  latter  is  confined  to  a  channel,  often  narrow, 
whilst  the  row-boat  requires  but  a  few  inches  of  water  to  float  it. 
To  apply  the  rule  above  quoted  to  such  craft  would  be  a  pal- 
pable misapplication  of  it,  and  would  wholly  ignore  the  reason 
upon  which  it  is  founded. 

The  fact  that  a  row-boat  is  bound  to  keep  out  of  the  way  of 
a  steamer,  would  not  justify  the  latter  in  wilfully  running  down 
tl»e  former.  As  was  said  by  Justice  Woodward  in  the  case 
cited:  ^'A  crippled  condition  of  the  boat,  inadequate  appli- 
ances, or  the  inability  of  the  crew  to  escape,  shown  to  have 
been  known  or  apparent  to  the  captain,  would  change  this 
relation  and  responsibility  at  once."  So  we  say  here.  When 
the  pilot  saw  the  boys  in  the  boat  they  were,  according  to  the 
testimony,  from  thirty  to  fifty  yards  away,  probably  about 
the  length  of  the  boat.  The  row-boat  was  directly  across  the 
steamer's  path,  with  the  tide  against  it.  A  few  strokes  of 
the  oars  would  have  backed  it  out  of  harm's  way.  Or  had  the 
boys  stof)ped  rowing,  and  floated  with  the  tide,  when  they  first 
saw  the  steamer,  they  would  have  avoided  the  collision.  How 
was  the  captain  or  pilot  to  know  that  they  were  a  party  of 
inexperienced  boys,  who  had  never  been  in  a  boat  before  and 
knew  nothing  about  handling  it.  They  were  not  children,  so 
small  that  their  appearance  would  proclaim  their  helplessness. 
When  the  pilot  saw  their  condition,  provided  he  fully  realized 
it  at  all,  the  steamer  was  close  upon  them,  and  there  is  no  reli- 
able evidence  that  it  could  have  been  stopped,  or  its  course 
changed  so  as  to  avoid  the  boat.  It  is  true  Peter  Ott,  a  pas- 
senger on  the  steamer,  testified  that  the  pilot  might  have 
changed  his  course,  or  to  use  the  precise  language  of  the  wit- 
ness, "  He  could  have  reversed  his  boat  in  any  way  at  all." 
But  the  witness  did  not  say  that  the  collision  could  have  been 
avoided.  Nor  was  his  testimony  upon  this  point  of  any  impor- 
tance. He  was  a  mere  passenger ;  knew  nothing  of  navigation, 
or  the  handling  of  a  steamboat,  and  it  would  be  as  rational  to 


Digitized  by 


Google 


''^^'f?WWW< 


MELLOY  V.  BURTIS.  161  !  J 

Syllabus.  >^ 


call  a  cobbler  as  an  expert  in  medical  science,  as  to  permit  a 
jury  to  render  a  verdict  upon  such  testimony  as  this. 

We  find  nothing  in  the  case  to  charge  the  company  with 
negligence.  •  On  the  other  hand,  it  was  negligence  amounting 
to  recklessness,  for  these  boys,  who  did  not  know  how  to  han- 
dle an  oar,  to  go  out  in  a  row-boat  on  the  river  front  of  a  large 
city,  crowded  as  it  is  with  steamboats  and  water  craft  of  all 
kinds.  The  accident  was  certainly  a  deplorable  one,  but  it 
would  be  unjust  to  make  others  pay  for  the  consequences  of 
their  own  rashness.     The  nonsuit  was  properly  entered. 

Judgment  affiimed. 


h2i  m 
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MELLOY'S  SONS  v.  DEAL  &  BURTIS.  I  124^16?"- 
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EBBOB  TO  THE  COURT  OP  COMMON  PLEAS  NO.  3  OF  PHILA- 
DELPHIA COUNTY. 
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Argued  Jfnuaiy  11,  1889— Decided  February  11,  1889. 

1.  If  the  plaintiff  in  foreign  attachment  have  not  filed  a  declaration  before 
tiie  return  day  of  the  writ,  he  may  not  take  judgment  against  the  defend- 
ant at  or  after  the  expiration  of  the  thii*d  terra,  for  want  of  an  appear- 
ance :  Foreman  v.  Schricon,  8  W.  &  S.  43. 

2.  As  it  is  the  right  as  well  as  the  duty  of  a  garnishee,  to  insist  that  no 
property  or  effects  are  taken  out  of  his  hands  except  upon  valid  process, 
he  has  also  the  right  to  move  on  behalf  of  the  defendant  to  have  a  judg- 
ment improvidently  entered  stricken  off. 

Before  Paxson,  C.  J.,  Steeeett,  Geeen,  Clabk,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  329  January  Term  1888,  Sup.  Ct. ;  court  below  No.  254 
March  Term  1886,  C.  P.  No.  8. 

On  February  25, 1886,  George  D.  Melloy  and  others,  trading 
as  John  M.  Melloy's  Sons,  brought  foreign  attachment  against 
H.  I.  Burtis  and  A.  J.  Deal,  trading  as  Deal  &  Burtis.  The 
writ  was  returnable  to  March  1, 1886. 

On  February  25  and  26, 1886,  Howard  S.  Janney  and  others, 
Vol.  cxxiv — 11 
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trading  as  Janney  &  Andrews,  were  served  as  garnishees,  and 
the  writ  then  returned  nihil  habent,  as  to  the  defendants.  On 
March  8th,  the  garnishees  appeared  by  counsel. 

The  third  term  of  the  court,  after  the  execution  of  the  writ, 
was  September  term,  beginning  September  20,  1886,  and  end- 
ing December  5, 1886. 

On  January  17, 1887,  the  plaintiffs  filed  an  exemplification 
of  the  record  of  a  judgment  obtained  against  the  defendants  in 
the  Supreme  Court  of  New  Jersey,  for  $1,738.37,  and  caused 
judgment  to  be  entered  thereon  against  the  defendants  for 
want  of  appearance,  for  $1,942.06.  On  January  18th,  a  writ 
of  scire  facias  against  the  garnishees  was  issued,  and  on  Feb- 
'  ruary  8th  interrogatories  and  rule  to  answer  were  filed ;  same 
day,  answer  filed.  On  February  18th,  a  rule  upon  the  gar- 
nishees to  plead  was  entered,  and  the  same  day  a  plea  was 
filed. 

On  March  2,  1887,  on  motion  of  the  garnishees'  attorney,  a 
rule  upon  the  plaintiffs  was  entered  to  show  cause  why  the 
judgment  entered  on  January  17th,  should  not  be  vacated, 
which  rule  on  April  9th,  the  court,  Finletter,  P.  J.,  without 
opinion  filed,  made  absolute.  Thereupon,  the  plaintiffs  took 
this  writ,  assigning  as  error  the  order  making  the  said  rule 
absolute  and  vacating  the  judgment  entered. 

Mr.  Jame%  C,  Sellers  (with  him  Mr.  William  H.  Staake^y  for 
the  plaintiffs  in  error : 

1.  The  determination  of  this  case  involves  a  construction  of 
§  53,  act  of  June  13, 1836,  P.  L.  582,  providing,  "  That  it  shall 
be  lawful  for  the  plaintiff,  at  the  third  term  of  the  court  after 
the  execution  of  the  writ,  as  aforesaid,  if  he  shall  have  filed  his 
declaration,  to  take  judgment  thereon  against  the  defendant, 
for  default  of  appearance,  unless  the  attachment  before  that 
time  be  dissolved."  The  uniform  practice  in  Philadelphia 
county,  under  this  section,  has  been  to  grant  judgment,  if  a 
declaration  has  been  filed  at  any  time  before  the  ipotion  for 
judgment  is  made,  no  matter  whether  before  or  after  the  return 
day,  in  accordance  with  the  obvious  meaning  of  the  language 
used  in  said  section.  When  an  act  is  conceived  in  clear  and 
precise  terms,  and  when  the  sense  is  manifest  and  leads  to  noth- 
ing absurd,  there  can  be  no  reason  to  refuse  the  sense  which 
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the  language  naturally  presents,  or  to  go  elsewhere  in  search  of 
conjectures  to  restrain  or  extinguish  it:  Potter's  Dwarris, 
126, 143. 

2.  But  the  court  below  appears  to  have  been  led  to  hold  the 
judgment  erroneous  by  the  following  line  of  cases :  Foreman 
V.  Schricou,  8  W.  &  S.  43;  Deiinison  v.  Leech,  9  Pa.  164; 
Black  V.  Johns,  68  Pa.  83 ;  Kohler  v.  Luckenbaugh,  84  Pa. 
258.  Not  one  of  these  cases  was  a  foreign  attachment,  but  all 
related  to  actions  by  summons.  The  language  of  §  33,  act  of 
June  13, 1836,  P.  L.  578,  relating  to  actions  by  summons,  is 
not  identical.  The  old  practice  act  of  March  20, 1724,  §  1,  1 
Sm.  L.  164,  resembles  it  still  more  closely,  and  under  that  act 
it  was  held  that  judgment  might  be  taken  'for  want  of  an 
appearance,  notwithstanding  the  fact  that  no  declaration  had 
been  filed  until  after  the  return  day :  Morrison  v.  Wetherill,  8 
S.  &  R.  502 ;  Nice  v.  Bowman,  6  W.  26. 

3.  There  is  ample  reason  for  a  different  interpretation  of  the 
two  sections  of  the  act  of  1836.  In  an  action  by  summons, 
after  the  service  of  the  writ  the  plaintiff  has  the  defendant  in 
court.  If  the  declaration  has  not  been  filed  until  after  the 
return  day,  he  can  still  rule  the  defendant  to  plead,  and  enter 
judgment  for  want  of  a  plea,  or,  if  a  plea  is  filed,  go  to  a  jury 
for  a  verdict  for  his  claim.  But  in  a  foreign  attachment  under 
the  same  circumstances,  the  plaintiff's  forward  course  is  effect- 
ually blocked.  The  act  does  not  provide,  as  in  the  case  of  a 
summons,  for  any  further  proceedings.  He  cannot  rule  the 
defendant  to  plead,  because  the  latter  is  not  in  court ;  for  the 
same  reason,  he  cannot  put  his  case  at  issue ;  his  hands  are 
tied. 

4.  But  there  is  another  reason  why  this  judgment  ought  to 
stand.  The  rule  to  strike  off  was  taken  by  the  garnishees,  not 
by  the  defendants.  The  garnishees  had  already  appeared  to 
the  scire  facias,  had  answered  interrogatories  and  had  pleaded. 
By  so  doing  they  waived  any  objection  to  the  irregularity  of 
the  judgment  against  the  defendants,  and  were  estopped  from 
denying  its  force  and  validity.  It  is  a  well  established  rule, 
that  an  application  to  set  aside  proceedings  for  irregularity 
should  be  made  as  early  as  possible,  or,  as  is  commonly  said, 
in  the  first  instance :  Tidd's  Prac.,  518 ;  Poor  v.  Colburn,  57 
Pa.  415. 
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Mr.  Robert  W.  Waln^  for  the  defendants  in  error : 

1.  The  cases :  Foreman  v.  Schricon,  8  W.  &  S.  43 ;  Denni- 
son  V.  Leech,  9  Pa.  164  ;  Black  v.  Johns,  68  Pa.  83 ;  Kohler  v. 
Luckenbaugh,  84  Pa.  258,  and  Harstraw  v.  Carey,  2  W.  N. 
522,  settle  beyond  a  possibility  of  doubt,  the  time  in  which  a 
declaration  must  be  filed  in  a  suit  in  a  personal  action  com- 
menced by  summons ;  it  must  be  filed  before  the  return  day  of 
the  writ.  There  is  no  difference  between  cases  commenced 
by  summons  and  those  commenced  by  attachment.  The  ob- 
ject in  both  is  identical,  to  compel  the  appearance  of  the  de- 
fendant: T.  &  H.  Pr.,  §  2254;  Albany  City  Ins.  Co.  v. 
Whitney,  70  Pa.  252;  §  64,  act  of  June  13, 1836,  P.  L.  584. 
It  is  therefore  to  be  presumed,  that  the  words,  if  he  has  filed 
his  declaration,  in  §  53,  have  the  same  meaning  as  the  words, 
having  filed  his  declaration,  in  §§  83  and  34.  Moreover,  the 
proceeding  being  by  foreign  attachment,  the  plaintiff  must 
comply  with  all  the  requirements  of  the  act:  Hayes  v.  Gilles- 
pie, 35  Pa.  155 ;  Penn.  R.  Co.  v.  Pennock,  51  Pa.  251 ;  Van- 
dergrift's  App.,  83  Pa.  130. 

2.  The  statutory  time  for  plaintiffs  to  have  taken  their  judg- 
ment for  want  of  an  appearance  was  from  September  20th  to 
December  6th.  Not  having  filed  their  declaration,  they  were 
not  entitled  to  judgment  at  that  time,  and  they  cannot  subse- 
quently better  their  position  by  changing  the  record :  Bradley 
V.  Dusenberry,  7  W.  N.  146.  Moreover,  an  irregular  or  void 
judgment  may  be  stricken  off  on  motion :  Harper  v.  Biles,  115 
Pa.  594 ;  Allen  v.  Krips,  119  Pa.  1 ;  and  this  will  be  done  on 
motion  of  the  garnishees:  Steel  v.  Goodwin,  113  Pa.  288. 
Besides,  a  motion  to  strike  off  or  open  a  judgment  is  addressed 
to  the  sound  discretion  of  the  court,  and  is  not  reviewable : 
Ni(?e  V.  Bowman,  6  W.  26;  McKee  v.  Sanford,  25  Pa.  105; 
Bunce  v.  Wightman,  2ft  Pa.  335 ;  White  v.  Leeds,  51  Pa.  187; 
Singer  Mfg.  Co.  v.  Hackett,  7  W.  N.  45;  Philadelphia  v. 
Coulston,  118  Pa.  541. 

3.  It  was  the  duty  of  the  garnishees  to  see  that  the  judg- 
ment against  the  defendants  was  regularly  entered.  This  duty 
belonged  to  and  was  owing  to  the  defendants,  and  could  only 
be  waived  by  the  persons  to  whom  it  belonged.  To  hold  that 
the  garnishees  could  waive  such  rights  of  the  defendants, 
would  open  wide  the  door  for  collusion  between  unprincipled 
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plaintiffe  and  garnishees.  Morrison  v.  Wetherill,  8  S.  &  R. 
502,  and  Nice  v.  Bowman,  6  W.  26,  cited  by  plaintiffs  to  sus- 
tain their  judgment^  were  cases  under  the  act  of  1724,  and 
have  been  overruled :  Foreman  v.  Schricon,  8  W.  &  S.  43 ; 
and  this  court  will  not  permit  practice  to  annul  the  plain  re- 
quirement of  a  statute. 

Opinion,  Mr.  Justice  Stbreett  : 

The  writ  of  foreign  attachment,  having  been  duly  executed, 
was  returned  to  first  day  of  March  Term,  1886,  and,  in  obe- 
dience to  summons,  the  garnishees,  Janney  and  Andrews, 
appeared  by  attorney.  As  to  defendants  in  the  writ,  the  return 
was  nihil  habent.  They  never  appeared  either  in  person  or 
by  attorney ;  and  this  writ  of  error  is  defended  in  theii*  behalf 
by  the  garnishees. 

The  third  term  of  court,  after  execution  of  the  writ,  com- 
mencing September  20th,  and  ending  December  5, 1886,  passed 
without  any  further  action  having  been  taken  by  plaintiffs. 
On  the  twelfth  day  of  December  term  they  filed  a  decl^iration, 
and  a  month  thereafter  took  judgment  against  defendants  for 
want  of  appearance.  That  was  immediately  followed  by  scire 
facias  against  the  garnishees,  rule  on  them  to  answer,  etc.,  and 
plea  of  nulla  bona.  On  application  of  garnishees'  attorney, 
March  2,  1887,  a  rule  was  granted  to  show  cause  why  tlie 
judgment  against  defendants  should  not  be  stricken  off.  That 
rule  was  afterwards  made  absolute.  The  action  of  the  court 
in  thus  striking  off  the  judgment  at  the  instance  of  the  gar- 
nishees, is  the  subject  of  complaint  in  the  several  specifica- 
tions of  error. 

It  is  contended  the  judgment  was  regularly  entered  after 
declaration  filed  and  therefore  valid,  but,  whether  valid  or 
not,  the  garnishees,  being  strangers  to  the  judgment,  had  no 
standing  in  the  court  below  to  question  its  validity,  nor,  for 
same  reason,  have  they  any  right  to  defend  the  writ  of  error 
here.  These  are  the  subjects  of  inquiry  suggested  by  the 
record. 

Foreign  attachment  is  a  statutory  remedy,  the  proceedings  in 
which  are  regulated  by  our  act  of  assembly.  In  its  inception, 
it  is  necessarily  a  proceeding  in  rem,  and  sometimes  continues  so 
throughout.     One  of  its  objects  is  to  secure  the  appearance  of 
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the  non-resident  defendant  and  the  presentation  of  his  defence, 
if  any  he  has ;  but,  in  view  of  his  non-residence  in  the  state 
and  absence  from  the  county,  when  and  where  the  writ  issues, 
he  is  not  required  to  appear  on  the  return  day  of  the  writ. 
Two  full  terms,  after  its  execution,  are  given  him  within  which 
he  may  appear  in  person  or  by  attorney.  The  53d  section  of 
the  act  of  June  13,  1836,  declares :  "  It  shall  be  lawful  for  the 
plaintiff  at  the  third  term  of  the  court  after  the  execution  of 
the  wiit  aforesaid,  if  he  shall  have  filed  his  declaration,  to  take 
judgment  thereon  against  the  defendant  for  default  of  appear- 
ance, unless  the  attachment  beJfore  that  time  be  dissolved." 
This  being  the  only  provision  in  the  act  for  taking  judgment 
by  default  against  the  defendant,  if  plaintiff  fails  to  avail  him- 
self of  it,  at  the  time  and  in  the  manner  therein  specified,  what 
right  has  he  to  do  so  at  the  next  or  any  subsequent  term? 
The  act  itself  recognizes  no  such  right,  and  we  are  not  aware 
of  any  such  general  practice  under  it  as  should  be  regarded  as 
equivalent  to  the  sanction  of  law. 

Moreover,  the  declaration  was  not  filed  before  the  return 
day  of  the  writ,  nor  indeed  until  after  the  expiration  of  the 
term  at  which  plaintiff  was  authorized  by  the  act  to  take  judg- 
ment for  default  of  appearance.  In  actions  commenced  by 
summons,  when  the  same  has  been  returned  duly  served  on 
defendant,  the  act  of  1836  declares:  ''It  shall  be  lawful  for 
the  plaintiff,  having  filed  his  declaration,  to  take  judgment 
thereon  for  default  of  appearance,"  etc.  Under  that  section 
it  has  been  repeatedly  held  that  filing  a  declaration  before  the 
return  day  of  the  writ,  is  a  condition  precedent  to  the  right  of 
the  plaintiff  to  take  judgment :  Foreman  v.  Schricon,  8  W.  & 
S.  43 ;  Dennison  v.  Leech,  9  Pa.  164 ;  Black  v.  Johns,  68  Pa. 
83 ;  Kohler  v.  Luckenbaugh,  84  Pa.  258. 

While  the  phraseology  of  the  two  sections  is  not  precisely 
the  same — that  of  the  one  being,  "  if  he  shall  have  filed  his 
declaration,"  and  the  other,  "  having  filed  his  declaration," — it 
is  substantially  the  same ;  and,  inasmuch  as  the  object  of  both 
writs  is  to  bring  the  defendant  into  court,  there  appears  to  be 
no  good  reason  why  the  requirement  as  to  filing  a  declaration, 
should  not  receive  the  same  construction  in  both.  It  is  true, 
the  defendant  in  foreign  attachment  has  two  full  terms,  after 
execution  of  the  writ,  in  which  to  appear ;  but  he  may  appear 
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on  the  return  day,  and  if  he  does,  he  ought  to  be  able  to 
find  upon  the  record  a  declaration  setting  forth  the  cause  of 
action.  It  is  quite  as  necessary  in  the  one  case  as  in  the 
other ;  and,  if  plaintiff  wishes  to  avail  himself  of  the  right  to 
take  judgment  for  want  of  appearance,  there  is  no  good  reason 
why  he  should  not  be  required  to  file  his  declaration  before 
return  day  of  the  writ.  We  are  therefore  of  opinion  that  the 
judgment  was  irregular  and  invalid  for  the  reason  that  the 
declaration  was  not  filed  in  proper  time.  It  follows  that  if 
the  defendants  had  appeared  in  pei'son  or  by  attorney  they 
would  have  had  a  right  to  insist  that  the  judgment  be  sticken 
off. 

But,  assuming  for  argument  sake,  that  the  judgment  was 
invahd,  it  is  further  contended  that  inasmuch  as  the  garnishees 
are  strangers  to  it,  they  had  no  right  to  question  its  regularity 
or  validity. 

We  cannot  assent  to  that  proposition.  While  the  garnishee 
in  foreign  attachment  is  not  a  party  to  the  judgment  against 
defendant  in  the  writ,  it  is  not  quite  accurate  to  say  he  is  a 
stranger  thereto  in  the  sense  intended  by  plaintiff.  The  judg- 
ment is  necessarily  the  foundation  of  subsequent  proceedings 
against  the  garnishee,  by  which  it  is  sought  to  take  the  prop- 
erty or  effects  of  the  defendant,  attached  in  his  hands,  and 
apply  the  same  to  plaintiff's  claim.  As  a  general  rule  the 
garnishee  is  bound  to  see  that  the  proceedings  to  that  end  are 
not  illegal.  In  a  legal  point  of  view,  tis  relation  to  the  de- 
fendant in  a  writ  of  foreign  attachment  is  not  always  the  same. 
In  some  cases,  he  is  simply  bailee  of  defendant's  property.  In 
others,  he  is  his  debtor,  or  he  may  be  either  bailee  or  debtor 
with  a  counter  claim  of  his  own,  consisting  of  a  special  lien  or 
a  set-off ;  or,  he  may  be  a  trustee  of  money  or  property  under 
a  valid  trust  created  by  the  defendant  in  favor  of  another 
party.  In  either  ccuse,  when  he  occupies  the  position  of  bailee 
or  trustee,  it  is  his  right,  as  well  as  his  duty,  for  his  own  protec- 
tion if  nothing  more,  to  insist  that  no  property  or  effects  be 
taken  out  of  his  hands  except  upon  valid  process.  That  duty, 
if  it  has  not  existed  before,  certainly  arises  when  the  garnishee 
is  called  upon  by  scire  facias  to  show  cause  why  plaintiff 
should  not  have  satisfaction  of  his  judgment  out  of  the  estate 
or  effects  of  the  defendant  in  his  hands  or  possession.     The 
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scire  facias  is  predicated  of  a  valid  judgment  against  the  non- 
resident defendant,  and  if  the  garnishee  is  aware  that  no  such 
judgment  exists,  or  if  he  has  any  other  just  ground  of  defence, 
he  has  a  right  to  interpose  it.  If  he  neglects  to  do  so,  and  the 
attached  property  is  taken  from  him,  he  may  become  personally 
liable  to  those  whose  interests  he  could  and  should  have  pro- 
tected: 2  Tr.  &  Haly  Prac,  §  2289;  Serg.  on  Att.,  113,  etc. 

It  has  been  held  that  under  the  general  plea  of  nulla  bona 
the  garnishee  may,  on  trial  of  the  issue,  take  advantage  of  the 
invalidity  of  the  judgment  on  which  the  scire  facias  issued : 
Pancake  v.  Harris,  10  S.  &  R.  109 ;  Thornton  v.  Bonham,  2 
Pa.  102.  If  he  can  do  that,  there  is  no  good  reason  why  he 
may  not  apply  to  tlie  court  in  behalf  of  the  non-resident 
defendant,  and  have  an  improvidently  granted  judgment 
stricken  off,  as  was  done  in  this  case. 

The  specifications  of  error  are  not  sustained. 

Judgment  affirmed. 

Opinion  Dissenting,  Mr.  Justice  Mitchell: 
That  Foreman  v.  Schricon,  8  W.  &  S.  43,  *was  wrongly 
decided  has  never  been  doubtful  in  the  professional  mind. 
The  decision  overturned  the  settled  previous  practice,  although 
that  practice  had  been  sustained,  even  under  the  act  of  1724, 
by  the  decision  of  this  court :  Morrison  v.  Wetherill,  8  S.  & 
R.  502.  How  much  more  clearly  the  practice  was  correct 
under  the  act  of  1836  than  it  was  under  the  act  of  1724,  was 
demonstrated  by  the  late  Chief  Justice  Sharswood  in  May  v. 
Sharp,  1  Tr.  &  Haly,  274,  ed.  1867.  No  answer  to  his  argu- 
ment has  ever  been  attempted,  though  this  court  has  on  several 
later  occasions  followed  the  ruling  in  Foreman  v.  Schricon. 
But  the  bar  has  never  accepted  or  followed  the  rule  in  Phila- 
delphia, and  the  cases  of  Dennison  v.  Leech,  9  Pa.  164,  and 
Kohler  v.  Luckenbaugh,  84  Pa.  258,  appear  to  show  that  the 
bar,  at  least  in  Allegheny  and  York  counties,  have  equally 
maintained  their  former  views  and  practice.  True  the  couiis 
of  these  counties,  when  expressly  called  upon,  have  bowed  to 
the  authority  of  this  court  and  followed  Foreman  v.  Schricon ; 
but  in  Philadelphia,  certainly,  they  have  rarely  been  called 
upon  to  do  so.  The  rule  of  that  case  has  been  "  effectively 
repealed,"  not,  as  the  brilliant  Chief  Justice  said  of  the  act  of 
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1724,  "  by  the  indolence  of  the  profession,"  but  by  its  impera- 
tive convenience. 

As  it  is  a  mere  question  of  practice,  involving  no  principle 
of  law,  and  unsettling  no  legal  rights  by  the  change,  I  am  of 
opinion,  notwithstanding  the  lapse  of  time  and  the  cases  of 
acquiescence  in  this  court,  that  Foreman  v.  Schricon  ought  to 
be  overruled  and  the  true  reading  of  the  statute  reasserted. 
But  whether  it  be  worth  while  to  do  this  or  not,  I  am  alto- 
getlier  opposed  to  extending  the  rule  to  a  new  case  to  which 
it  has  not  heretofore  been  applied,  and  to  which  its  applica- 
tion would  be  especially  inconvenient. 

There  is  no  necessity  to  do  so.  The  phraseology  of  the 
sections  relating  to  actions  commenced  by  summons  and  by 
foreign  attachment  is  not  identical.  The  natural  meaning  of 
the  words,  to  be  sure,  is  the  same ;  but  the  fact  that  the  natu- 
ral meaning  has  been  distorted  in  one  case  does  not  require 
that  it  should  also  be  distorted  in  the  other. 

Since  the  passage  of  the  procedure  act  of  1887  the  rule  of 
Foreman  v.  Schricon  has  been  practically  superseded  in  actions 
commenced  by  summons,  and  there  is  therefore  all  the  less 
difficulty  in  establishing  a  different  and  correct  rule  in  foreign 
attachment. 

The  practice  in  foreign  attachment  has  not  been  uniform 
throughout  the  state.  The  experience  of  the  members  of  this 
court  shows  three  variations  as  to  the  time  when  a  narr  must 
be  filed,  according  to  the  practice  of  the  courts  in  their  various 
districts :  (1)  Before  the  return  day.  (2)  Before  the  defend- 
ant's last  day  for  appearing,  i.  e.,  before  the  third  term. 
(3)  Any  time  before  taking  judgment.  In  other  pai-ts  of  the 
state  there  may  be  other  variations,  but  these  are  sufficient  to 
show  that  foreign  attachment  has  not  been  generally  under- 
stood by  the  profession  as  coming  within  the  rule  of  Foreman 
V.  Schricon.  There  are  reasons  why  it  would  be  specially 
inconvenient.  The  writ  is  often  issued  hastily  to  catch  goods 
while  within  the  jurisdiction,  and  counsel  frequently  have  to 
act  at  some  distance  from  the  plaintiffs  and  require  time  to 
get  full  information.  Without  enlarging  upon  these  reasons 
I  am  of  opinion  that  as  the  question  has  never  been  decided 
in  this  court,  and  the  practice  in  the  local  courts  is  not  uni- 
form, we  are  not  bound  to  take  a  second  step  in  a  wrong 
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direction,  but  are  at  liberty  to  make  a  new  start  and  decide 
it  rightly  according  to  the  natural  meaning  of  the  words  used 
in  the  statute.* 

♦  See  act  of  May  10,  1889,  P.  L. 
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I     22  SC  "4051.  In  an  action  upon  a  penal  bond  conditioned  for  the  performance  of  a 
~124 — ^"iTol   collateral  undertaking,  the  plaintiff  must  not  only  aver,  but,  unless 
23  SC  *  32I   relieved  by  the  pleadings,  must  prove,  the  breach  as  well  as  the  dam- 
23  SC     33|    ages  sustained  thereby,  and  the  judgment  should  be  for  the  penalty  of 
the  bond,  to  be  released  upon  payment  of  the  ascertained  damages  oc- 
casioned by  the  breach. 
2.  The  proper  measure  of  damages  for  the  breach  of  a  claimant's  bond  in 
sheriff's  interpleader,  is  the  value  of  the  goods  which  according  to  the 
condition  of  the  bond  should  have  been  forthcoming  to  answer  the 
plaintiff's  execution,  and  not  the  judgment,  or  the  balance  of  the  judg- 
ment, on  which  the  execution  issued. 
8.  The  making  and  deliveiy  of  the  claimants  bond  does  not  discharge 
the  goods  claimed  fi'om  the  lien  of  the  execution  or  substitute  the  bond 
for  the  goods,  but  operates  merely  as  a  transfer  of  the  goods  from  the 
custody  of  the  sheriff  to  that  of  the  claimant,  pending  the  determination 
of  the  issue  as  to  their  ownership. 

4.  If  the  plaintiff's  statement  of  claim,  in  an  action  upon  such  bond,  do 
not  aver  the  value  of  the  goods  turned  over  to  the  claimant,  as  well  as 
that  they  were  not  forthcoming  at  the  detennination  of  the  issue  in  his 
favor,  it  is  insufficient  to  entitle  him  to  judgment  for  want  of  an  affi- 
davit of  defence. 

5.  The  plaintiff^s  statement  under  the  act  of  May  25,  1887,  P.  L.  271,  is 
of  wider  scope  than  the  affidavit  of  defence  law :  it  is  a  substitute  for  a 
fomaal  declaration,  and  must  exhibit  a  complete  cause  of  action  in  such 
clear,  express  and  unequivocal  language,  that  if  material  averments  are 
not  denied  by  the  defendant,  a  judgment  in  default  may  be  entered  and 
liquidated. 

6.  The  practice  mider  the  sheriff's  interpleader  act  is  shown  in  this  case, 
as  well  as  in  Bain  v.  Lyle,  68  Pa.  60 ;  O'Neill  v.  Wilt,  75  Pa.  266 ; 
Phillips  V.  Reagan,  75  Pa.  381 ;  Zacharias  v.  Totton,  90  Pa.  286. 
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Before  Paxson,  C.  J.,  Stebbett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  143  July  Term  1888,  Sup.  Ct.;  court  below,  No.  765 
June  Term  1877,  C.  P.  No.  1. 

On  July  28,  1877,  James  Hayden  obtained  a  judgment 
against  one  Martin  Sheeran  for  $700,  and  on  July  17th,  issued 
an  execution  upon  which  a  levy  was  made.  A  portion  of  the 
goods  levied  upon  were  sold,  realizing  $430.50.  Other  por- 
tions of  the  goods  were  claimed  by  Patrick  Early  and  John 
Campbell,  respectively.  On  September  18,  1877,  rules  for 
sheriff's  interpleaders  were  made  absolute,  and,  the  claimants 
having  filed  the  usual  bonds,  feigned  issues  were  ordered. 
These  issues  were  called  for  trial  on  September  23, 1881,  judg- 
ments of  nonsuit  entered  in  each  case,  and  motions  to  take  off 
the  same  afterwards  overruled. 

On  May  1,  1888,  James  Hayden,  the  plaintiff  in  the  judg- 
ment, brought  actions  in  assumpsit  against  Patrick  Early  and 
John  Campbell,  severally,  impleading  Peter  Byrne,  the  surety 
upon  both  bonds,  and  filed  statements  of  claim  in  each  case 
which  set  out  the  entry  of  the  original  judgment  against  Shee- 
ran and  that  there  was  a  balance  due  thereon  of  $350.17 ;  the 
feigfued  issue  proceedings  and  the  filing  of  bonds  by  the  claim- 
ants in  $800,  with  Peter  Byrne  as  surety,  "  conditioned  that 
said  goods  should  be  forthcoming  upon  the  determination  of 
the  said  issue  in  favor  of  said  James  Hayden ; "  that  "  said 
feigned  issue  was  determined  in  favor  of  said  James  Hayden 
on  November  16,  1881,  and  said  goods  have  not  been  forth- 
coming to  answer  the  said  writ  of  execution ;  and  therefore 
the  said  bond  is  in  full  force  and  virtue."  A  copy  of  the  bond 
in  $800  then  followed  which  recited  the  issuance  of  an  execu- 
tion at  the  suit  of  the  plaintiff  and  a  levy  "  upon  the  goods 
and  chattels  mentioned  in  the  schedule  annexed  and  marked 
A,  which  said  goods  are  claimed,"  etc.,  followed  by  a  recital 
of  the  awarding  of  the  issue,  and  the  obligatory  part  of  the 
bond.  The  statement  then  closed  with  the  jurat  of  the  plaint- 
iff.   No  schedule  A,  or  copy  thereof  was  attached. 

An  affidavit  of  defence  was  filed  in  each  case  by  Byrne,  the 
surety,  which  set  out  that  the  bond  given  by  the  defendant  was 
conditioned  for  the  return  of  the  goods,  and  upon   failure 
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thereof  plaintiff  was  entitled  to  recover  their  value  only,  and 
that  plaintiff  had  failed  to  set  forth  this  value,  but  claimed  to 
recover  the  balance  due  upon  the  judgment  against  Martin 
Sheeran,  which  he  was  not  entitled  to  recover,  unless  the  goods 
were  shown  to  be  of  that  value. 

On  May  23, 1888,  a  rule  was  taken  in  each  case  for  judg- 
ment for  want  of  a  suflBcient  affidavit  of  defence,  and  on  March 
26,  1888,  the  court  in  banc,  Allison,  P.  J.,  without  opinion 
filed  made  the  rules  absolute,  and  judgments  were  entered  in 
each  case  in  favor  of  the  plaintiff  for  $581.39,  the  balance  due 
upon  said  judgment,  with  interest  from  June  2, 1877.  There- 
upon the  defendant,  Byrne,  in  the  action  against  Campbell, 
took  this  writ  and  assigned  as  error  the  order  entering  judg- 
ment for  want  of  a  sufficient  affidavit  of  defence. 

Mr,  J.  TF.  Logvs  (with  him  Mr.  William  Gorman)^  for  the 
plaintiff  in  error : 

1.  The  plaintiff  brought  suit  upon  a  bond,  the  condition  of 
which  was  the  return  of  the  goods  if  they  should  be  found  not 
to  be  the  property  of  the  claimant.  In  case  the  goods  were 
not  forthcoming,  only  their  value  could  be  recovered.  This 
value  must  be  shown  by  testimony;  the  plaintiff  cannot 
arbitrarily  fix  it  by  the  amount  of  the  judgment,  and  no  ap- 
praisement appearing,  it  can  only  be  determined  by  a  jury. 

2.  The  bond  is  for  the  return  of  the  goods  or  their  value, 
nothing  else ;  and,  being  a  conditional  obligation,  an  averment 
by  the  plaintiff,  which  does  not  appear  by  the  instrument  upon 
which  suit  is  brought,  or  anywhere  else,  to  be  the  value  of  the 
goods,  or  what  the  plaintiff  sustained  in  damage  by  their  not 
being  forthcoming,  does  not  bring  it  within  the  affidavit  of 
defence  law:  McKeone  Soap  Mfg.  Co.  v.  Religious  Press 
Ass'n,  115  Pa.  810 ;  Calhoun  v.  B.  &  L.  Association,  104  Pa. 
892 ;  Sands  v.  Fritz,  84  Pa.  15 ;  Weidel  v.  Roseberry,  13  S.  & 
R.  181 ;  Shiras  v.  McAdam,  3  W.  N.  326 ;  Lycoming  F.  Ins. 
Co.  V.  Brierly,  10  W.  N.  46. 

Mr.  James  F.  Bullitt  and  Mr.  Richard  C.  Dale^  for  the  de- 
fendant in  error : 

1.  The  instrument  set  out  in  the  statement  is  for  the  pay- 
ment of  money,  to  be  void  upon  the  performance  by  the  de- 
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fendants  of  the  condition  expressed,  namely,  that  the  goods 
levied  upon  and  claimed  should  be  forthcoming  to  answer  the 
writ  of  execution,  if  the  issue  framed  should  be  determined  in 
favor  of  plaintiff.  This  the  statement  avers  and  the  record 
before  the  court  shows,  has  not  been  done,  and  the  plaintiff's 
right  to  recover  is  complete.  His  recovery  is  properly  limited 
to  the  damage  he  has  actually  suffered,  that  is,  to  so  much  of 
the  judgment  as  is  unsatisfied.  The  statement  avers  that 
amount  and  it  is  shown  by  the  record  also. 

2.  That  this  statement  of  claim  is  within  the  affidavit  of 
defence  law  is  shown  by  the  principles  laid  down  in  Vulcanite 
Paving  Co.  v.  Traction  Co.,  115  Pa.  280,  which  but  followed 
the  doctrine  of  Bank  of  U.  S.  v.  Thayer,  2  W.  &  S.  443.  And 
see  Dewey  v.  Dupuy,  2  W.  &  S.  653;  Sutton  v.  Base-Ball 
Club,  4  W.  N.  90;  Fertig  v.  Maley,  5  W.  N.  133;  Leonhardt 
V.  Curtiss,  18  W.  N.  63  ,  Mathews  v.  Sharp,  99  Pa.  560 ;  Hack- 
ett  V.  Camell,  106  Pa.  291 ;  Brenizer  v.  CahUl,  6  W.  N.  147 ; 
Rusk  V.  Clifford,  10  W.  N.  238;  Rile  v.  Worl,  1  Phila,  45; 
Collins  V.  Schlichter,  11  Phila.  849. 

8.  It  is  submitted  also,  that  the  instrument  in  this  case  of 
itself  is  sufficient  to  put  the  defendant  to  his  oath  that  the 
goods  were  not  of  a  value  sufficient  to  satisfy  the  balance  of 
the  judgment :  Dunn  v.  Chapman,  6  W.  N.  15 ;  Chandler  v. 
Ziegler,  10  W.  N.  338 ;  Washington  Ice  Co.  v.  Webster,  125 
U.  S.  426. 

Opd^ion,  Mr.  Justice  Sterrett: 

This  suit  is  on  a  claim  property  bond  given  pursuant  to  an 
order  of  court  awarding  a  feigned  issue  to  try  the  title  of  John 
Campbell,  one  of  the  obligors,  to  certain  personal  property 
levied  on  by  virtue  of  an  execution  issued  by  James  Hayden, 
defendant  in  error,  and  claimed  by  said  Campbell.  The  bond, 
reciting  the  proceedings  in  which  it  was  given,  was  executed 
by  Campbell,  as  principal,  and  Peter  Byrne,  plaintiff  in  error, 
as  surety,  in  the  penal  sum  of  $700,  conditioned  that  the  goods^ 
so  levied  on  and  claimed  by  Campbell  "  shall  be  forthcoming 
on  the  determination  of  said  issue,  to  answer  said  writ  of  execu- 
tion, if  the  said  issue  shall  be  determined  in  favor  of  said  James 
Hayden,"  etc. 

The  proceedings,  leading  up  to  the  giving  of  this  and  another 
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bond  of  similar  import,  and  to  the  final  determination  of  the 
issues  in  favor  of  the  execution  creditor,  may  be  summarized  as 
follows :  In  1877  Hayden  having  obtained  judgment  against 
Martin  Sheeran  for  $700  and  issued  execution  thereon,  levied 
on  certain  goods  and  realized  $430.50  from  the  sale  of  a  por- 
tion thereof.  Some  of  the  goods  so  levied  on,  but  not  sold, 
were  claimed  by  said  Campbell  and  the  residue  by  Patrick 
Early.  In  due  course  feigned  issues  under  the  Sheriff's  Inter- 
pleader act  were  awarded  to  try  the  title  of  said  claimants  to 
the  goods  so  claimed  by  them  respectively.  Bond  was  given 
by  each  claimant  with  plaintiff  in  error  as  surety,  and,  there- 
upon, the  goods  claimed  by  each  were  delivered  to  them  respec- 
tively. Subsequently  in  1881  the  issues  were  called  for  trial 
and  the  plaintiff  in  each  was  nonsuited.  In  May,  1888,  suit 
was  brought  on  each  bond  by  Hayden,  the  obligee  therein 
named.  The  case  now  before  us  is  the  suit  against  Campbell 
and  his  surety  Byrne.  The  sheriff's  return  as  to  Campbell 
being  "  nihil  habet,"  the  cause  was  proceeded  in  to  judgment 
against  Byrne.  The  sole  contention  is  that  the  court  below 
erred  in  entering  judgment  against  him  for  want  of  a  sufficient 
affidavit  of  defence,  because  plaintiff's  statement  of  claim  is 
defective  and  does  not  entitle  him  to  such  judgment. 

After  reciting  the  proceedings  which  resulted  in  awarding 
the  feigned  issue,  etc.,  plaintiff  below  avers  that  on  November 
16,  1881,  the  issue  was  determined  in  his  favor,  and  that  "said 
goods  have  not  been  forthcoming  to  answer  the  said  writ  of 
execution,  and  therefore  said  bond  is  in  full  force  and  virtue ;" 
and  then  concludes  by  appending  a  copy  of  the  bond  on  which 
this  action  is  grounded.  The  copy  contains,  inter  alia,  a  reci- 
tal that  the  sheriff  "  has  levied  on  the  goods  and  chattels  men- 
tioned in  the  schedule  annexed  and  marked  A,  which  goods  and 
chattels  are  by  the  said  John  Campbell  claimed  to  be  his  pro- 
perty." No  copy  of  the  schedule,  thus  referred  to  as  annexed 
to  the  bond,  is  given,  jmd  no  explanation  of  its  absence  is 
attempted;  nor  is  there  any  averment  as  to  what  the  "goods 
and  chattels  "  were,  or  what  was  their  value.  It  is  undoubtedly 
elementary  law  that,  in  an  action  on  a  penal  bond,  conditioned 
for  the  performance  of  any  collateral  undertaking,  such  as  the 
forthcoming  of  personal  property,  etc.,  it  is  incumbent  on  the 
plaintiff  not  only  to  aver,  but,  unless  relieved  by  the  pleadings, 
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to  prove  the  breach  as  well  as  the  damages  sustained  thereby. 
The  breach  averred  in  this  case  is  the  non-forthcoming  of  cer- 
tain goods  to  answer  plaintiffs  writ  of  execution  ;  but  there  is 
no  averment  as  to  the  kind,  quantity,  or  value  of  the  goods 
that  should  have  been  forthcoming.  For  aught  that  appears 
in  the  statement,  the  court  below  could  not  know  whether  they 
were  worth  five  dollars  or  five  hundred  dollars.  In  short,  there 
is  nothing  by  which  the  damages  sustained  by  plain ti£E  can 
possibly  be  liquidated.  The  proper  form  of  judgment  on  a 
penal  bond  is  for  the  penalty  named  therein,  to  be  released 
upon  payment  of  the  ascertained  amount  of  damages  occasioned 
by  the  breach  of  the  condition.  It  cannot  be  doubted  that  the 
proper  measure  of  damages  for  such  a  breach  as  that  averred 
in  this  case,  is  the  value  of  the  goods,  which,  according  to  the 
condition  of  the  bond,  should  have  been  forthcoming  to  answer 
plaintiffs  execution,  and  not  the  judgment,  or  balance  of 
the  judgment,  on  which  the  execution  was  issued.  The  latter 
is  not,  nor  could  it  have  been  intended  to  be,  the  measure  of 
damages  for  such  a  breach.  The  judgment  may  be  #500, 
16,000,  or  any  other  sum,  while  the  value  of  the  goods  in  ques- 
tion may  not  exceed  $15  or  $20.  If  the  condition  of  the  bond 
is  performed  the  goods  are  sold  by  the  sheriff,  and  the  proceeds, 
lass  costs,  applied  to  the  execution  creditor  entitled  thereto. 
On  the  other  hand,  if  the  condition  is  broken,  the  damage  sus- 
tained by  the  creditor  is  the  sum  that  would  have  been  realized 
by  the  sale  of  the  goods,  and  presumptively  that  is  their  value. 
As  above  stated,  unless  the  plaintiff  is  relieved  therefrom  by 
the  pleadings,  it  is  incumbent  on  him  not  only  to  aver  both  the 
breach  and  the  damages  sustained  thereby,  but  to  prove  both 
on  the  trial.  It  necessarily  follows  that  he  is  not  in  a  position 
to  demand  a  liquidated  judgment  for  damages  unless  he  has 
set  forth  in  his  declaration  or  statement  of  claim,  a  cause  of 
action  complete  in  all  its  essential  ingredients.  An  averment 
of  the  balance  due  on  the  execution  creditor's  judgment  is  not 
an  averment  of  the  damages  sustained  by  breach  of  the  bond, 
unless  it  is  also  averred  that  the  goods  which  should  have  been 
forthcoming  were  worth  as  much  as  or  more  than  the  balance  of 
the  judgment.  The  bond  in  suit  contains  no  such  condition, 
express  or  implied,  as  that  the  obligors  shall  pay  the  balance 
of  defendant  in  error's  judgment,  without  regard  to  what  may 
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have  been  the  value  of  the  goods.  As  was  said  by  Mr.  Justice 
Shabswood,  in  Bain  v.  Lyle,  68  Pa.  60,  the  court,  in  such 
cases,  might  have  prescribed  a  form  of  bond,  conditioned  for 
absolute  payment  of  the  appraised  value  of  the  goods  upon 
determination  of  the  issue  in  favor  of  the  execution  creditor ; 
but,  instead  of  doing  so,  the  policy  of  a  forthcoming  bond  was 
adopted.  It  has  been  repeatedly  held  that  the  execution  and 
delivery  of  such  bond  does  not  discharge  the  goods  from  the 
lien  of  the  execution  or  substitute  the  bond  for  the  goods.  It 
merely  operates  as  a  transfer  of  the  goods  from  the  custody  of 
the  sheriff  to  that  of  the  claimant,  pending  the  issue  as  to  their 
ownership.  Accordingly,  the  established  practice  is  for  the 
sheriff  to  proceed  and  sell  the  goods  as  soon  as  it  has  been 
determined  that  they  are  not  the  property  of  the  claimant.  If 
for  any  reason  the  execution  has  been  returned  with  levy,  etc., 
a  venditioni  exponas  founded  thereon  is  issued  ;  and  if  the 
goods  are  not  forthcoming  to  answer  the  execution  a  return  of 
that  fact  by  the  sheriff  fixes  the  obligors  in  the  bond  for  the 
value  of  the  goods.  The  practice  under  our  interpleader  act 
has  been  fully  considered  and  settled  in  several  cases,  among 
which  are  Bain  v,  Lyle,  supra;  O'Neill  v.  Wilt,  75  Pa.  266; 
Phillips  V.  Reagan,  75  Pa.  881 ;  Zacharias  v.  Totton,  90  Pa. 
286. 

It  appears  from  the  docket  entries  that  the  fieri  facias 
against  Sheeran  in  1877  was  returned,  "levied,  etc.,  and  sold 
a  portion  of  said  property  for  $430.50,"  etc.  It  does  not 
appear  whether,  after  the  final  determination  of  the  feigned 
issue,  a  venditioni  post  fieri  facias,  etc.,  was  issued  and  demand 
made  for  the  goods  or  not ;  but,  in  view  of  the  distinct  and 
uncontradicted  averment  that  the  goods  were  not  forthcoming 
to  answer  the  writ  of  execution,  the  statement  of  claim,  in  that 
respect,  is  sufficient.  The  only  serious  defect  in  the  statement 
is  the  want  of  an  averment  as  to  the  value  of  the  goods.  In 
the  absence  of  that,  there  is  nothing  by  which  to  measure  the 
damages  sustained  by  the  breach  complained  of. 

It  has  been  suggested  that,  the  breach  being  admitted,  it 
may  fairly  be  presumed  the  goods  were  worth  at  least  as  much 
as  the  balance  due  on  the  judgment.  Such  a  proposition  as 
that  is  untenable.  The  fact  that  the  condition  of  the  bond  has 
been  broken  does  not  shift  the  burden  of  proof  from  the 
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obligee  to  the  obligors ;  nor  is  there  any  reason  in  this  case 
why  it  should.  Before  the  goods  passed  into  the  possession  of 
the  claimant  they  were  in  the  custody  of  the  sheriff,  and  the 
plaintiff  in  the  execution  had  at  least  an  equal  opportunity 
with  the  claimant  to  know  what  they  were  and  what  their 
value  was ;  and,  if  he  neglected  to  have  Jbhem  scheduled  and 
appraised,  it  was  his  own  fault.  In  correct  practice  that 
should  alwajrs  be  done;  and  the  recital  in  the  bond,  above 
referred  to,  indicates  that  the  goods  in  question  were  in  fact 
schedided.  If  they  were,  it  was  plaintiff's  duty  to  have  filed 
a  copy  of  the  schedule  as  an  exhibit  attached  to  and  made  part 
of  the  bond. 

There  is  nothing  in  the  suggestion  that  the  instrument  is 
not  within  the  aflSdavit  of  defence  rule.  The  act  of  1887  pro- 
viding for  filing  statement  of  claim,  etc.,  was  intended  to  have 
a. wider  scope  than  the  old  affidavit  of  defence  law.  It  is  nec- 
essary however  that  the  statement  should  contain  all  the  ingre- 
dients of  a  complete  cause  of  action,  averred  in  clear,  express, 
and  unequivocal  language,  so  that  if  the  defendant  is  unable  to 
controvert  or  deny  one  or  more  of  the  material  averments  of 
claim,  a  judgment  in  defiult  of  an  affidavit  or  sufficient  affida- 
vit of  defence  may  be  entered  and  liquidated.  The  elements 
of  such  liquidation  must  be  furnished,  at  least  to  the  extent 
that  the  maxim,  id  certum  est  quod  certum  reddi  potest,  may 
properly  apply,  i  The  statement  authorized  by  the  act  is  a  sub- 
stitute for  a  formal  declaration.  The  affidavit  of  defence  in 
this  case  is  in  the  nature  of  a  demurrer  to  the  plaintiff's  state- 
ment of  claim.  If  the  latter  is  defective,  as  has  been  shown, 
the  affidavit  of  defence  is  sufficient  to  prevent  a  summary 
judgment  for  plaintiff. 

Judgment  reversed,  and  a  procedendo  awarded^ 
Vol.  cxxiv— 12 
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J.  H.  TILGE  ET  AL.  v.  M.  BROOKS  ET  AL. 

EBROB  TO  THE  COUBT  OF  COMMON  PLEAS  NO.  4  OF  PHILA- 
DELPHIA COUNTY. 

t 

Argued  January  23,  1889— Decided  February  11,  1889. 

A  false  certificate  and  affidavit,  in  the  organization  of  a  limited  partner- 
ship uuder  the  act  of  March  21,  1836,  P.  L.  143,  wiiich  will  make  a  spe- 
cial partner  liable  for  the  engagements  of  the  firm  as  a  genei'al  partner, 
will  not  make  him  a  general  partner  in  fact,  and  liable  for  the  contracts 
of  the  finn  incuired  after  his  retirement,  at  the  end  of  the  term,  without 
notice  of  the  dissolution. 

Before  Faxson,  C.  J.,  Sterrett,  Clark,  Williams,  Mo- 
CoLLUM  and  Mitchell,  J  J. 

No.  10  January  Term  1889,  Sup.  Ct;  court  below,  No.  328 
December  Term  1883,  C.  P.  No.  4. 

On  July  17, 1884,  J.  H.  TUge  and  Jesse  A.  Tilge,  trading 
as  Henry  Tilge  &  Co.,  brought  assumpsit  against  "  Matthew- 
Brooks,  copartner  of  W.  Howard  Brooks  and  A.  May  Steven- 
son, trading  under  the  firm  name  of  W.  Howard  Brooks  & 
Stevenson,"  to  recover  upon  promissory  notes  and  a  book 
account  for  goods  sold  and  delivered  to  said  firm  in  the  year 
1881.  On  July  15,  1884,  the  defendant  filed  an  affidavit  de- 
nying that  he  was  a  partner  in  said  firm  and  pleaded  to  issue.* 

At  a  second  trial  of  this  case  on  April  2,  1888,  the  plaint- 
iffs introduced  evidence  from  which  it  was  claimed  that  the 
following  facts  were  shown : 

That  on  January  1,  1872,  Matthew  Brooks,  the  defendant, 
with  W.  Howard  Brooks  and  A.  May  Stevenson,  executed  a 
certificate  of  the  organization  of  a  special  or  limited  partner- 
ship, setting  forth  in  compliance  with  the  requirements  of  the 
act  of  March  21,  1836,  P.  L.  143,  that  the  business  was  to  be 

♦Suit  had  been  brought  on  December  1,  1888,  to  the  same  number  and 
term,  against  W.  Howard  Brooks  and  A.  May  Stevenson,  trading  as 
W.  Howard  Brooks  &  Stevenson,  and  judgment  recovered  on  February 
26,  1884,  for  $7,378.66;  and  on  June  2d,  a  rule  to  add  Matthew  Brooks, 
as  defendant,  was  made  absolute. 
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conducted  under  the  firm  name  of  W.  Howard  Brooks  &  Ste- 
venson, the  general  partners  to  be  W.  Howard  Brooks  and 
A.  May  Stevenson,  and  Matthew  Brooks  to  be  the  special 
partner ;  that  said  special  partner  had  contributed  to  the  com- 
mon stock  of  the  firm  the  sum  of  $25,667.04,  and  that  the  said 
partnership  was  to  begin  on  January  1,  1872,  and  to  terminate 
on  December  81,  1876,  and  this  certificate  was  verified  by 
aflSdavit,  acknowledged,  and  was  recorded  on  January  15, 1872. 

That  said  certificate  and  aflBdavit  were  false,  in  that  the  de- 
fendant, instead  of  having  paid  into  the  firm  stock  the  sum  of 
$25,667.04,  had  actually  paid  in  but  $2,000  in  cash,  and  the 
remainder  in  notes,  debts,  bills  receivable  and  material,  of 
which  no  appraisement  had  been  made,  as  required  by  the 
statute,  and  most  of  the  debts  and  bills  receivable  were  bad. 

It  was  further  showni  that  the  defendant,  during  the  exist- 
ence of  the  alleged  special  partnership,  was  occupied  as  the 
other  partners  about  the  store ;  that  no  sign  was  put  up  show- 
ing who  was  the  special  partner,  and  who  the  general  partners, 
and,  though  the  formation  of  the  partnership  was  duly  adver- 
tised, the  plaintiffs  had  never  seen  the  notice  and  knew  noth- 
ing of  its  terms ;  that  the  firm  failed  in  1881  during  which 
year  the  indebtedness  to  the  plaintiffs  was  contracted,  and  the 
plaintiffs  then  for  the  first  time  discovered  that  the  defendant 
had  withdrawn  his  capital  and  retired  in  1876 ;  that  no  notice 
of  defendant's  retirement  had  been  given,  and  thereafter  the 
business  had  been  carried  on  in  the  same  name,  with  the  same 
sign,  in  the  same  place,  and  with  no  change  in  the  firm  books. 

At  the  close  of  the  plaintiff's  case,  on  motion  of  defendant's 
counsel,  the  court,  Thayer,  P.  J.,  entered  a  judgment  of 
compulsory  nonsuit ;  with  leave,  etc.  A  motion  to  take  off 
the  judgment  of  nonsuit  having  been  refused,  the  plaintiffs 
took  this  writ,  assigning  as  error  the  entry  of  said  judgment 
and  the  refusal  of  the  motion  to  vacate  it. 

Mr.  Joseph  Mellors  (with  him  Mr.  B.  P.  White),  for  the 
plaintiffs  in  error  : 

This  court  has  said  that  in  order  that  partnerships  shall  be 
limited  partnerships  under  the  acts  relating  to  that  subject, 
the  provisions  of  the  laws  which  authorize  their  creation 
must  be  strictly  complied  with ;  if  they  are  not,  the  partner- 
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ships  thus  sought  to  be  created,  simply  fail  to  become  special 
and  remain  general:  Conrow  v.  Gravenstine,  17  W.  N.  204; 
Vandike  v*  Rosskam,  67  Pa.  330  ;  Haddock  v.  Manufacturing 
Corp.,  109  Pa.  872.  Haviland  v.  Chace,  89  Barb.  283,  is  on 
all  fours  with  the  present  case,  and  it  was  held  that  if  the 
formation  of  the  partnership  was  defective,  so  that  a  limited 
partnership  never  took  effect,  the  public  or  dealers  are  not 
affected  with  knowledge,  by  operation  of  law,  of  the  expiration 
of  the  partnership,  but,  as  in  other  general  partnerships,  the 
liability  of  all  for  the  acts  of  each  continues  until  proper 
notice  to  dealers  and  the  public.  To  the  same  effect :  Andrews 
V.  Schott,  10  Pa.  50;  Sharp  v.  Hutchinson,  100  N.  Y.  533; 
W.  G.  Merrill  and  others,  12  Blatch.  224 ;  Van  Ingen  v.  Whit- 
man, 62  N.  Y.  513,  523;  Buckley  v.  Brainhall,  24  How.  Pr. 
455 ;  Patterson  v.  Holland,  7  Gr.  Oh.  1 ;  Clark  v.  Fletcher, 
96  Fix.  416. 

Mr.  N.  H.  Sharpless  (with  him  Mr.  R.  C.  McMurtrie)^  for 
the  defendant  in- error : 

1.  The  relation  of  partners  existed  at  common  law,  and  its 
incidents  were  well  known.  A  partnership,  without  more, 
involves  an  agency  to  contract  for  all  and  bind  all  as  princi- 
pab.  The  relation  created  under  the  act  of  1836,  is  statutory, 
and  so  are  the  consequences  of  a  failure  to  comply  with  its 
conditions.  The  provisions  of  the  act  run  thus:  "If  any 
false  statement  be  made  in  such  certificate  or  affidavit,  all  the 
persons  interested  in  such  partnership  shall  be  liable  for  all 
the  engagements  thereof,  as  general  partners.*'  The  debt 
sued  on  not  being  an  engagement  of  the  partnership  formed 
by  the  certificate,  there  is  an  end  to  the  question. 

2.  The  defendant  is  not  within  the  common  law  rule  that 
where  a  person  was  in  fact  a  general  partner,  he  becomes 
liable  for  the  contracts  of  the  firm  made  after  he  has  ceased  to 
be  a  partner,  without  notice  of  his  retirement.  The  very 
ground  of  liability  ceases  by  the  plaintiffs'  own  case.  It  is 
because  of  the  false  certificate,  and  not  because  of  a  partner- 
ship contract  that  they  claim  a  liability.  If  they  knew  that 
the  certificate  was  false,  they  knew  also  the  legal  results  of  it, 
the  liability  for  the  engagements  of  that  partnership,  not  for 
those  of  a  future  one.     Moreover,  a  dormant  partner  need  not 
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give  notice,  because  he  was  not  known  to  be  a  partner ;  it  is 
the  authorized  belief  that  the  agency  continues  that  sustains 
the  liabiUty :  1  Lindley  on  Partnership,  343-5,  420, 429, 431 ; 
Thompson  v.  Bank  of  Toledo,  111  U.  S.  536 ;  Deford  v.  Rey- 
nolds, 36  Pa.  332. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

The  defendant  below,  Matthew  Brooks,  was  sued  as  a  co- 
partner with  W.  Howard  Brooks  and  A.  May  Stevenson,  for  a 
debt  admittedly  due  by  the  firm  of  W.  Howard  Brooks  & 
Stevenson.  The  grounds  upon  which  this  claim  rested  are 
these :  Matthew  Brooks  had  intended  and  attempted  to  form 
a  partnership  with  William  H.  Brooks  and  A.  May  Stevenson 
in  1871,  as  a  special  partner.  This  special  partnership  was  in 
fact  a  renewal  of  one  made  in  1866.  The  renewed  partnership 
expired  in  1876,  when  Matthew  Brooks  retired  from  the  firm. 
The  sales,  for  which  it  is  sought  to  make  him  liable,  were  made 
in  1881,  or  about  five  years  after  dissolution  of  the  fii-m  of 
which  he  had  been  a  member.  When  he  retired  no  notice  was 
given  of  the  dissolution. 

It  was  claimed,  and  I  do  not  understand  it  to  be  disputed, 
that  there  were  such  irregularities  in  the  formation  of  the 
special  partnership,  as  to  make  the  special  partner  liable  to  the 
penalties  provided  by  the  act  of  assembly  in  such  cases.  The 
eighth  section  of  the  act  of  March  21, 1836,  P.  L,  143,  in  regard 
to  limited  partnerships,  provides  that  ^^  If  any  false  statement 
be  made  in  such  certificate  or  affidavit,  all  the  persons  inter- 
ested in  such  partnership  shall  be  liable  for  all  the  engage- 
ments thereof,  as  general  partners." 

There  can  be  no  doubt  that  during  the  time  the  defendant 
Brooks  was  a  member  of  this  firm  he  was  liable  for  its  engage- 
ments, by  reason  of  his  non-compliance  with  the  statute.  The 
plaintifiEs  below  claim  that  he  was  in  point  of  fact  a  general 
partner  and  was  liable,  after  he  left  the  firm,  to  creditors,  by 
reason  of  his  failure  to  give  notice  of  his  withdrawal,  and  a 
number  of  authorities  are  cited  in  support  of  this  proposition ; 
amongst  others,  Andrews  v.  Schott,  10  Pa.  47,  where  it  was 
said  by  this  court :  "  For  unless  the  conditions  of  the  act  are 
substantially  observed,  all  the  defendants  are  general  partners.'' 
The  language  quoted  from  Andrews  v.  Schott  would  seem  to 
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be  justified  by  the  phraseology  of  the  act  of  1836,  as,  for  in- 
stance, if  the  special  partner  transact  any  business  on  account 
of  the  partnership,  or  be  employed  for  that  purpose  as  agent, 
attorney,  or  otherwise,  he  shall  be  deemed  a  general  partner. 
Like  instances  might  be  given  from  other  sections  of  the  act. 
But  when  the  act  declares  that  under  certain  circumstances  a 
special  partner  shall  be  deemed  a  general  partner,  it  certainly 
does  not  mean  that  he  is  in  fact  a  general  partner ;  indeed, 
there  is  in  the  language  an  implication  that  he  is  not.  Nor  do 
I  see  how  the  legislature  can  make  a  man  a  member  of  a  firm 
without  his  consent  and  the  consent  of  the  firm.  It  may,  in- 
deed, make  him  liable  for  the  debts  of  a  firm  as  though  he 
were  a  general  partner,  and  this  is  all  the  legislature  probably 
intended  to  do.  The  confusion  upon  this  subject  may  be 
occasioned  by  the  inaccurate  language  sometimes  employed  in 
referring  to  it.  A  man  who  is  not  a  member  of  a  firm  may 
yet  make  himself  liable  to  its  creditors  by  holding  himself  out 
to  such  creditors  as  a  partner.  Yet  in  fact  he  does  not  become 
a  partner ;  he  is  merely  liable  as  a  partner. 

There  being  no  general  partnership  so  far  as  Brooks  was 
concerned,  only  a  liability  on  his  part  for  the  debts  of  the  lim- 
ited partnership  because  of  its  irregularities,  we  see  no  reason 
why  he  should  have  given  notice  of  the  dissolution  of  a  part- 
nership which  never  existed.  Haviland  v.  Chace,  89  Barb.  283, 
was  decided  upon  the  New  York  statute  and  is  not  consistent 
with  our  own  act  of  1836.  Nor  are  authorities  elsewhere  of 
much  service  to  us  in  construing  it.  Under  our  statute  no 
general  partnership  was  formed ;  it  does  not  say  that  an  omis- 
sion to  comply  with  its  requirements  shall  have  the  effect  of 
creating  a  partnership  not  intended  by  the  parties. 

Judgment  affirmed. 
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PENNSYLVANIA  R.  CO.  v.  MARY  BOWERS. 

EREOB  TO  THE  COUET  OP  COMMON  PLEAS  NO  1  OF  PHILADEIr 

PHIA  COUNTY.  ' 

Aigued  January  29,  1889— Decided  February  11, 1889. 

1.  A  grant  to  a  corporation,  by  an  act  of  assembly  which  merely  confers 
upon  it  a  new  right  or  enlarges  an  old  one,  without  any  consideration  or 
any  new  or  additional  burden  imposed  upon  it,  is  a  mere  license,  and 
though  accepted  by  the  corporation  may  be  repealed  at  any  time. 

2.  The  power  of  the  legislature  to  barter  away  to  a  corpoi*ation  the  right 
to  authorize  the  recovery  of  damages  for  acts  of  negligence  i^esulting  in 
death,  or  to  limit  the  right,  so  as  to  make  it  a  binding  contract  beyond 
the  i*each  of  subsequent  legislatures,  may  well  be  doubted. 

3.  Section  2,  act  of  April  4, 1868,  P.  L.  58,  limiting  the  liability  of  railroad 
companies  and  common  caniers  for  personal  injuries  and  injuries  result- 
ing in  death,  was  avoided  by  §  21,  article  III.,  of  the  constitution  of 
1874,  even  as  to  a  corporation  which  had  accepted  its  provisions. 

4.  Penn.  R.  Co.  v.  Langdon,  92  Pa.  21,  so  far  as  it  relates  to  the  effect  of 
the  constitution  of  1874  upon  the  act  of  April  4, 1868,  overruled :  Phila- 
delphia etc.  Pass.  Rj.  Co.'s  App.,  102  Pa.  123 ;  Johnson  v.  Crow,  87  Pa. 
184 ;  Christ  Church  v.  Philadelphia  Co.,  24  How.  300,  followed. 

Before  Paxson,C.  J.,  Steebett,  Geeen,  Claek,  Williams, 
McCoLLUM  and  Mitchell,  JJ. 

No.  209  July  Term  1888,  Sup.  Ct. ;  court  below,  No.  656 
December  Term  1886,  C.  P.  No.  1. 

On  January  27, 1887,  an  action  in  case  for  negligence  was 
brought  by  Mary  Bowers  against  the  Pennsylvania  Railroad  Co., 
to  recover  damages  suffered  by  the  death  of  her  husband  Thomas 
L.  Bowers,  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  company's  employees.    Issue. 

At  the  trial  on  January  11, 1888,  it  was  shown  that  the  said 
Thomas  L.  Bowers,  by  trade  a  carpenter  and  builder,  was  killed 
by  being  struck  by  a  train  at  Comly  street  crossing,  near  Wissi- 
noming  station  on  defendant's  road,  about  6:45  p.  M.  on  Febru- 
ary 26, 1886. 

The  plaintiff's  case  having  closed,  the  defendant  put  in  evi- 
dence, inter  alia,  an  extract  from  the  minutes  of  the  board  of 
directors  of  the  company,  showing  that  at  a  meeting  of  said 
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board,  held  at  the  oflSce  of  the  company,  at  Philadelphia,  on 
April  15,  1868,  an  act  entitled  "An  act  relating  to  railroad 
companies  and  common  carriers,  defining  their  liabilities  and 
authorizing  them  to  provide  means  of  indemnity  against  loss  of 
life  and  pei-sonal  injury,"  approved  April  4, 1868,  P.  L.  58,  \pts 
read, Vnd  on  motion  it  was  resolved  tliat  the  said  act  of  assembly 
*'  as  above  recited,  be,  and  the  same  is  hereby  accepted  by  the 
Pennsylvania  Railroad  Company." 

At  the  close  of  the  case  upon  the  evidence,  Bregy,  J.,  in- 
structed the  jury,  and  then  answered  the  points  presented  as  fol- 
lows, to  wit : 

The  plaintiff  requests  the  court  to  charge: 

1.  That  the  acceptance  of  the  provisions  of  the  act  of  April  4, 
1868,  by  the  board  of  directors  of  the  defendant  corporation, 
does  not  prevent  the  plaintiff  from  recovering  a  verdict  in  ex- 
cess of  $5,000,  and  that  the  jury  should  give  a  verdict  for  such 
sum  as  the  deceased  would  probably  have  earned  by  his  intellec- 
tual or  bodily  labor  in  his  business  or  profession  during  the  resi- 
due of  his  life  and  which  would  have  gone  for  the  benefit  of  his 
widow,  without  regard  to  the  provisions  of  said  act  of  April  4, 
1868. 

Answer :  I  affirm  that  point.* 

2.  That  the  limitation  of  liability  for  damages,  claimed  by 
defendant  under  and  by  virtue  of  the  act  of  April  4,  1868,  has 
been  revoked  or  avoided,  as  to  the  defendant  corporation,  by  the 
provisions  of  the  twenty-first  section  of  article  III.  of  the  con- 
stitution of  Pennsylvania,  known  as  the  new  constitution. 

Answer :  I  will  affirm  that.* 

The  defendant  requests  the  court  to  charge : 

6.  In  no  event  may  a  verdict  exceed  the  sum  of  $5,000, 
Answer:  Refused.' 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$14,500  damages.  On  June  20, 1888,  a  rule  for  a  new  trial  was 
made  absolute  unless  the  plaintiff  should  release  the  damages 
recovered  above  the  sum  of  $10,000,  by  a  release  to  be  filed 
within  ten  days ;  if  such  release  be  filed,  rule  discharged.  A 
release  having  been  filed  within  the  time,  judgment  was  entered 
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for  the  plaintiff  for  $10,000,  when  the  defendant  company  took 
this  writ,  assigning  as  error,  inter  alia : 

3.  The  refusal  of  defendant's  point.* 

4,  6.  The  affirmance  of  plaintiffs  points.*  * 

Mr.  Geo.  Tucker  Biipham^  for  the  plaintiff  in  error: 

1.  In  Hayes  v.  Commonwealth,  82  Pa.  523,  decided  in  1876, 
the  law  was  declared  to  be  that  a  charter  of  a  corporation  is 
such  a  contract  as  cannot  be  impeached  by  state  authority  except 
on  proper  cause  shown,  and  that  it  was  not  the  intention  of  the 
constitutional  convention,  even  if  it  had  the  power  committed 
by  the  amendment  of  1857  to  the  legislature  to  alter  the  char- 
ters of  coiporations,  to  do  so  by  virtue,  of  any  provision  of  the 
constitution  itself.  Then  came  the  case  of  Penn.  R.  Co.  v. 
Langdon,  92  Pa.  21,  in  which  it  was  decided  that  the  first  part 
of  §  2  of  the  act  of  April  4, 1868,  P.  L.  58,  which  contains  the 
provision  under  consideration,  was  not  avoided  by  §  21,  article 
III.,  of  the  constitution.  Moreover,  it  was  held,  that  inasmuch 
as  the  Penn.  R.  Co.  had  formally  accepted  the  provisions  of  the 
act  of  1868,  those  provisions  had  become  pait  of  its  charter, 
which  was  left  in  precisely  the  same  condition  as  the  new  con- 
stitution found  it.  • 

2.  But  in  Lewis  v.  HoUahan,  103  Pa.  425,  tffis  court  appar- 
ently changed  somewhat  the  views  it  had  entertained  and 
expressed  in  Penn.  R.  Co.  v.  Langdon,  and  ruled  that  §  21, 
article  III.,  of  the  constitution  did  avoid  the  whole  of  §  2,  of  the 
act  of  1868,  so  far  as  non-accepting  companies  were  concerned. 
It  is  to  be  observed,  however^  that  the  court  did  not  pass  upon 
the  question  as  to  the  effect  of  the  constitutional  provision  upon 
the  act  quoad  companies  which  had  not  accepted  its  provisions 
prior  to  the  adoption  of  the  constitution,  for  that  question  did 
not  arise.  Moreover,  not  only  did  that  question  not  arise,  but 
the  court  expressly  approved  the  decision  in  Penn.  R.  Co.  v. 
Langdon. 

3.  On  February  15, 1886,  Penn.  R.  Co.  v.  Dimcan,  111  Pa. 
852,  was  decided,  and  it  has  been  argued  that  inasmuch  as  that 
case  ruled  that  the  company  was  responsible  under  the  constitu- 
tional provision  for  property  injured  as  well  as  for  property  taken, 
it  must  be  inferred  that  in  so  deciding  the  court  intended  to 
depart  from  the  ruling  in  Penn.  R.  Co.  v.  Langdon.     But  it  is 
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submitted  that  this  is  an  error,  for  when  the  proposition,  viz. : 
whether  Penn.  R.  Co.  v.  Langdon  was  still  to  be  considered  as 
the  law,  came  before  the  court  in  Philadelphia  etc.  R.  Co.  v. 
Conway,  112  Pa.  611,  the  idea  that  Penn.  R.  Co.  v.  Langdon 
was  overruled  was  distinctly  repudiated.  The  doctrine  of 
Penn.  R.  Co.  v.  Langdon  has  been  aflBrmed  in  the  recent  case 
of  Williamsport  Pass.  Ry.  Co.'s  App.,  120  Pa.  1.  In  that  case, 
where  it  was  attempted  to  take  away  an  express  right  granted 
to  a  coiporation  in  its  charter,  by  making  it  subject  to  a  provi- 
sion of  the  constitution  of  1874  and  the  act  of  May  23, 1878, 
contradictory  of  that  grant,  this  court  said :  "  It  has  been  said 
by  this  court  on  more  than  one  occasion  that  the  constitution 
of  1874  did  not  ipso  facto  repeal  charters : "  citing  Hayes  v. 
Commonwealth  and  Penn.  R.  Co.  v.  Dimcan. 

4.  Further:  Penn.  R.  Co.  v.  Duncan  is  distinguishable  from 
the  present  case,  in  that  here  there  was  an  express  contract 
between  the  company  and  the  state  by  which  the  former  ac- 
cepted the  provisions  of  the  act  of  1868;  whereas,  in  the 
former  case  the  provisions  of  the  law  relied  upon  were  held  to 
be  simply  the  general  provisions  in  existence  at  the  time  the 
company  bought  the  state  works.  There  was,  therefore,  in 
that  view  of  the  matter,  no  contract  other  than  that  which  grew 
out  of  the  charter:  Williamsport  Pass.  Ry.  Co.'s  App.,  120 
Pa.l.  Moreover,  in  Penn.  R.  Co.  v.  Duncan,  the  company 
sought  to  avail  itself  of  a  rule  of  damages  which,  it  was  held, 
the  constitution  had  expressly  repealed  as  to  all  corporations 
which  could  exercise  the  right  of  eminent  domain ;  whereas  here 
the  constitutional  clause  simply  repeals  the  act  of  1868,  but 
does  not  say  expressly  that  the  repeal  shall  affect  a  contract 
with  a  company  which  had  accepted  the  act.  The  language  of 
the  constitution  is,  therefore,  satisfied  by  preventing  any  future 
acceptance  of  the  statute,  and  at  the  same  time  contract  rights 
are  preserved. 

5.  But,  supposing  for  the  sake  of  the  argument,  that  the  con- 
vention did  intend  that  §  21  of  article  III.  of  the  constitution 
should  ipso  facto  avoid  charters :  the  question  then  arises,  had  the 
convention  the  power  thus  to  alter  or  repeal  corporate  charters  ? 
It  is  contended  that  the  state  did  acquire  the  right  by  virtue  of 
the  provisions  of  tlie  act  of  May  3, 1856,  P.  L.  423,  and  of  the 
fourth  constitutional  amendment  of  1857.    But  in  the  act  of 
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1855,  the  power  to  annul  is  expressly  conferred  upon  the  legis- 
lature ;  the  right  to  waive  the  exercise  of  that  power  is  expressly 
conferred  upon  the  same  body,  and  it  is  the  opinion  of  the 
same  body  which  is  to  determine  whether  or  not  the  power 
ought  to  be  exercised  in  any  given  case.  The  amendment  of 
1857  is  to  the  same  effect.  In  that,  as  well  as  in  the  act  of 
1855,  the  legislature  is  the  channel  through  which  the  people 
are  to  act  in  the  matter  of  the  repeal  or  modification  of  charters. 
"A  constitutional  convention  is  not  the  legislature,  in  the 
meaning  of  that  amendment : "  Hays  v.  Commonwealth,  82  Pa. 
628 ;  WiUiamsport  Pass.  Ry.  Co.'s  App.,  120  Pa.  1. 

Mr.  P.  F.  RothermeU  for  the  defendant  in  error: 
I.  That  the  limitation  of  liability  claimed  by  the  defendant 
company  by  virtue  of  their  alleged  acceptance  of  the  act  of 
1868,  has  been  avoided  by  §  21,  article  III.  of  the  constitution, 
clearly  appears  from  the  following  cases:  Penn.  R.  Co.  v. 
Langdon,  92  Pa.  34;  Lewis  v.  Hollahan,  108  Pa.  425;  Penn. 
R.  Co.  V.  Duncan,  111  Pa.  352.  In  Penn.  R.  Co.  v.  Langdon, 
it  was  assumed  that  the  defendant  had  accepted  the  provisions 
of  the  act  of  1868,  and  the  court  held  that  §  21  of  article  III. 
did  not  avoid  the  act  for  two  reasons :  (1)  Because  the  consti- 
tutional provision  "  spoke  for  the  future  and  avoided  no  exist- 
ing acts ; "  (2)  because,  by  accepting  the  provisions  of  the  act, 
the  company  had  made  it  a  part  of  its  charter,  and  hence  it 
became  a  contract  with  the  state  which  the  constitution  of  the 
United  States  protected.  Lewis  v.  Hollahan  decided  that  the 
act  of  1868  was  a  general  law  appl3dng  to  non-accepting  as  well 
as  to  accepting  corporations,  and  that  §  21,  article  III.,  was  ap- 
plicable to  existing  as  well  as  to  future  legislation  and  did 
avoid  the  act  of  1868,  thus  destroying  the  first  of  the  two 
grounds  upon  which  Penn.  R.  Co.  v.  Langdon  rested.  The 
other  ground,  to  wit,  that  the  acceptance  of  the  act  of  1868  by 
the  corporation  made  it  a  part  of  its  charter  rights  of  which  it 
could  not  be  deprived,  was  directly  overruled  as  to  defendant 
company  by  Penn.  R.  Co.  v.  Duncan. 

n.  But,  whether  Penn.  R.  Co.  v.  Duncan  be  regarded  as 
ruling  the  present  case  or  not,  it  is  clear  there  are  certain 
marked  distinctions  between  the  case  under  consideration  and 
Hayes  v.  Commonwealth,  82  Pa.  523,  and  WiUiamsport  Pass. 
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Ry.  Co.'s  App.,  120  Pa.  1,  which  not  only  destroy  the  applica- 
bility of  those  cases  here,  but  also  establish  that  the  repeal 
of  the  act  of  1868  by  §21,  article  III.  of  our  constitution, 
is  not  in  conflict  with  the  constitution  of  the  United  States. 

1.  An  acceptance  by  the  defendant  company  of  the  act  of 
1868,  would  not  raise  a  contract  within  the  constitutional 
provision.  The  mere  grant  of  a  franchise  does  not  necessarily 
raise  such  a  contract.  At  conmion  law,  a  promise  without  con- 
sideration is  not  binding;  so,  a  franchise  granted  without  a 
consideration  moving  from  the  grantees  is  not  binding  upon 
the  state :  2  Morawetz  on  Corp.,  §§  1050,  1053.  This  prin- 
ciple is  sustained  by  numerous  adjudicated  cases:  Phila. 
etc.  Pass.  Ry.  Co.'s  App.,  102  Pa.  129;  Tucker  v.  Ferguson, 
22  Wall.  527;  Railroad  Co.  v.  Supervisors,  93  U.  S.  594;  Salt 
Co.  V.  East  Saginaw,  13  Wall.  373 ;  Hewitt  v.  Railroad  Co.,  12 
Blatch.  452 ;  Raikoad  Co.  v.  Loftin,  30  Ark.  693.  If  the 
act  in  question  had  been  incorporated  into  the  original  charter 
of  the  company,  upon  the  faith  of  which  the  company  was 
founded:  Dartmouth  College  v.  Woodward,  4  Wheat.  518;  or, 
if  the  accceptance  of  the  act  had  imposed  some  additional  bur- 
den upon  the  company ;  or,  if  by  reason  of  it  they  had  been 
called  to  lay  out  and  expend  money  or  otherwise  had  suffered 
hui*t,  damage  or  detriment,  the  consideration  would  be  mani- 
fest, and  the  act  and  its  acceptance  would  constitute  a  contract 
binding  upon  the  state.  But  no  such  feature  attended  the 
defendant  company's  acceptance  of  the  act  of  1868,  if  they  did 
accept  it. 

2.  It  does  not  appear  from  the  evidence,  however,  that 
the  company  ever  did  accept  the  act  of  1868.  The  board 
of  directors  are  not  the  corporation,  but  simply  the  agents 
of  the  corporation  and  with  limited  powers.  Without  the 
concurrence  of  the  stockholders,  the  directors  have  no  power 
to  make  or  accept  an  alteration  of  the  company's  charter, 
unless  the  power  to  do  this  is  expres^y  conferred  upon  them  in 
the  charter  itself :  1  Morawetz  on  Corp.,  §  514 ;  Baker's  App. 
109  Pa.  461 ;  Marlborough  Mfg.  Co.  v.  Smith,  2  Conn.  583 ; 
Brown  v.  Gold  and  Silver  Mining  Co.,  10  Phila.  32;  2  Mora- 
wetz on  Corp.,  §  1059 ;  Railroad  Co.  v.  Harris,  27  Miss.  517 ; 
Clearwater  v.  Meredith,  1  Wall.  25 ;  Mowry  v.  Railroad  Co.,  4 
Bliss  78. 


Digitized  by 


Google 


PENN.  R.  CO.  V.  BOWERS.  189 

Opinion  of  the  Court. 

3.  But,  assuming  that  the  defendant  company  accepted  the 
provisions  of  the  act  of  1868,  and  that  the  acceptance  made 
the  act  a  part  of  its  charter,  could  the  legislature  bind  the 
state  to  confer  upon  the  defendant  company  the  vested  irrevo- 
cable right  to  take  human  life,  either  intentionally  or  negli- 
gently, at  an  arbitrary  limit?  There  are  certain  powers, 
generally  called  ''  police  powers,"  the  undiminished  existence  of 
which  is  essential  to  the  welfare  of  the  community.  It  must 
therefore  be  considered  in  excess  of  the  powers  delegated  by 
the  people  to  their  legislature,  to  abridge  these  powers  by  any 
contract  or  grant  of  franchises :  2  Morawetz  on  Corp.,  §  1051; 
Cooley,  Const.  Lim.,  674*.  That  the  regulation  of  recoveries 
for  negligence  resulting  in  death  falls  within  these  powers, 
appears  from  the  authorities.  The  maxim.  Sic  utere  tuo  ut  alie- 
num  non  leadas,  is  that  which  lies  at  the  root  of  the  power,  and 
to  whatever  enactment  affecting  the  management  and  business 
of  private  corporations  it  cannot  fairly  be  applied,  the  power 
itself  will  not  extend:  Cooley,  Const.  Lim.,  6th  ed.,  *677; 
Thorpe  v.  Raiboad  Co.,  27  Vt.  140  (62  Amer.  D.  625). 
Prior  to  the  act  of  April  16,  1861,  P.  L.  674,  providing  a 
recovery  for  negligence  causing  death,  the  defendant* company 
was  not  liable  to  answer  in  damages  in  such  cases,  yet  it 
has  never  been  contended  that  that  act  was  unconstitutional, 
though  it  imposed  a  liability  to  which  under  its  charter  it  was 
not  subject.  Section  21,  article  III.  of  the  constitution,  im- 
poses no  greater  liability.  Its  effect  is  the  same  as  would  be 
the  re-enactment  of  the  act  of  1861. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

The  fifth  assignment  squarely  raises  the  important  question 
of  this  case.  It  alleges  that  the  learned  court  below  erred  in 
aflBrming  the  plaintiff's  second  point.  The  point  is  as  follows : 
**  That  the  limitation  of  liability  for  damages  claimed  by  the 
defendant  under  and  by  virtue  of  the  act  of  April  4, 1868,  has 
been  revoked  and  avoided,  as  to  the  defendant  corporation,  by 
the  provisions  of  the  twenty-first  section  of  article  III.  of  the 
constitution  of  Pennsylvania,  known  as  the  new  constitution." 

The  second  section  of  the  act  of  1868,  P.  L.  68,  limits  the 
amount  to  be  recovered  in  actions  against  railroad  companies 
and  common  carriers,  for  negligence,  to  $3,000  in  cases  of  per- 
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sonal  injuries,  and  $5,000  in  case  of  death.  The  fouilh 
section  of  said  act  provides  that  "upon  the  acceptance  of  the 
provisions  hereof,  by  any  carrier  or  corporation,  the  same  shall 
become  a  part  of  its  act  of  incorporation."  Upon  the  trial 
below  the  defendant  company  proved  its  acceptance  of  the  pro- 
visions of  this  act,  and  claimed  that  by  such  acceptance  the 
act  of  1868  was  written  into  its  charter.  The  manner  of  the 
proof  of  this  fact  has  been  criticised.  The  acceptance  as 
shown  upon  the  trial  was  by  a  resolution  of  the  board  of  mana- 
gers, and  not  by  a  vote  of  the  stockholders.  We  prefer,  how- 
ever, not  to  decide  this  case  upon  technical  grounds,  and  shall 
treat  the  action  of*  the  managers  as  an  acceptance  by  the  com- 
pany. 

Section  21  of  article  III.  of  the  constitution  is  as  follows : 
"  No  act  of  the  general  assembly  shall  limit  the  amount  to  be 
recovered  for  injuries  resulting  in  death,  or  for  injuries  to  per- 
son or  property;  and  in  case  of  death  from  such  injuries,  the 
right  of  action  shall  survive,  and  the  general  assembly  shall 
prescribe  for  whose  benefit  such  actions  shall  be  prosecuted. 
No  act  shaU  prescribe  any  limitation  of  time  within  which  suits 
shall  be  brought  against  corporations  for  injuries  to  persons  or 
property,  or  for  other  causes,  different  from  those  fixed  by  gen- 
eral laws  regulating  actions  against  natural  persons,  and  such 
acts  now  existing,  are  avoided." 

This  clause  of  the  constitution  first  came  up  for  considera- 
tion, in  connection  with  the  act  of  1868,  in  Pennsylvania  Rail- 
road Company  v.  Langdon,  92  Pa.  21.  It  was  there  held,  Mr. 
Justice  TnuNKEY  dissenting,  that  the  act  of  1868  was  not 
avoided  by  the  above-recited  clause  in  the  constitution.  The 
writer  of  this  delivered  the  opinion  in  that  case.  It  was  fol- 
lowed by  Lewis  v.  HoUahan,  103  Pa.  425,  where  it  was  said  by 
Mr.  Justice  Sterrett:  "The  case  of  Pennsylvania  Railroad 
Company  v.  Langdon,  cited  and  relied  on  by  the  plaintiff  in  error, 
was  well  decided  on  other  controlling  questions,  but  we  do  not 
see  our  way  clear  to  follow  it  as  authority  on  the  precise  con- 
stitutional question  involved  in  this  case.  One  of  the  ques- 
tions in  that  case  was  as  to  the  acceptance  by  the  company  of 
the  act  of  1868.  In  this  case  the  Ijuestion  does  not  arise." 
There  was  no  dissent  in  that  case.  In  a  subsequent  case,  Phil- 
adelphia, Wilmington  &  Baltimore  Railroad  Company  v.  Con- 
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way,  112  Pa.  511,  there  was  an  attempt  to  raise  the  same  ques- 
tion on  the  i)art  of  the  above  named  railroad  company.  There 
was  no  proof  on  the  trial  below  that  the  company  had  accepted 
the  provisions  of  the  act  of  1868,  and  that  case  was  decided 
upon  other  grounds.  In  delivering  the  opinion  of  the  court  I 
said :  "  It  may  not  be  out  of  place,  just  here  to  correct  a  mis- 
apprehension of  the  learned  judge  below  in  regard  to  Railroad 
V.  Langdon.  That  case  has  not  been  overruled,  as  he  supposes. 
Some  of  the  reasoning  by  which  it  was  supported  is  not  sus- 
tained by  the  late  case  of  Lewis  v.  HoUahan,  and  as  my  breth- 
ren are  wiser  than  myself  I  cheerfully  submit  to  their  views. 
Moreover,  if,  when  the  main  question  comes  up  again,  Railroad 
Company  v.  Langdon  shall  be  found  to  be  a  mistake,  it  will 
afford  me  pleasure  to  join  in  oveiruling  it."  This  was  our 
latest  deliverance  upon  this  subject.  The  broad  question  is 
now  fairly  presented  again ;  we  have  been  aided  by  an  excep- 
tionally able  argument,  and  it  is  fitting  that  we  should  now  re- 
view our  former  ruling,  and  if  necessary,  correct  it.  I  am  free  to 
say  that  my  own  views  upon  this  question  have  undergone  a 
serious  change. 

The  first  thought  which  an  examination  of  it  suggests  is  the 
effect  of  the  acceptance  by  the  defendant  company  of  the  act 
of  1868.  If  it  was  a  contract  with  the  state,  based  upon  a  suf- 
ficient consideration,  and  a  contract  which  the  state  had  the 
power  to  make,  there  would  be  room  for  the  argument  that  it 
came  within  the  principle  of  the  well  known  line  of  cases  com- 
mencing with  Dartmouth  College.  The  act  of  1868,  however, 
was  not  a  part  of  the  original  charter  of  the  company ;  its  road 
was  not  constructed  nor  was  a  dollar  expended  upon  the  faith 
of  it.  So  far  as  appears  by  this  record,  no  consideration  was 
paid  for  it.  It  was  an  additiolial  franchise  or  right  which  the  state 
granted  to  the  company  and  which  does  not  necessarily  involve 
a  contract.  At  common  law  a  promise  without  consideration 
is  not  binding ;  so,  I  apprehend,  a  franchise  granted  without 
a  consideration  moving  from  the  grantees  of  such  franchise, 
is  not  binding  upon  the  state.  The  rule  as  laid  down  in  2 
Morawetz  on  Private  Corporations,  §  1050,  is  as  follows :  "  A 
franchise  is  a  mere  legal  right  or  privilege  and  may  result 
from  a  simple  legislative  enactment  without  any  contract  be- 
tween the  state  and  the  possessors  of  the  privilege.    There  is  a 
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plain  distinction  between  a  simple  legislative  enactment  that  a 
person  or  association  shall  be  authorized  to  exercise  certain 
rights  or  powers,  and  a  contract  or  treaty  made  by  the  state 
through  its  legislature,  that  the  person  or  association  shall  be 
entitled  to  exercise  the  rights  or  powers.  If  a  franchise  is  the 
result  of  a  mere  legislative  enactment,  it  may  be  undoubtedly 
cut  short  by  a  repeal  of  the  enactment.  If,  however,  the  fran- 
chise is  conferred  by  a  contract  or  treaty  on  the  part  of  the 
state,  and  is  absolute  in  terms,  it  must  be  regarded  as  an  irrevo- 
cable right." 

Based  upon  the  same  common  law  rule,  that  a  promise  with- 
out a  consideration  is  not  binding,  a  grant  of  exemption  from 
taxation  by  the  legislature,  unless  based  upon  a  consideration, 
does  not  bind  the  state,  and  property  thus  exempted  by  one 
legislature  may  be  taxed  by  the  next.  In  the  recent  case 
of  Philadelphia  and  Gray's  Ferry  Passenger  Railway  Company's 
Appeal,  102  Pa.  123,  in  which  I  had  the  honor  to  deliver  the 
opinion  of  the  court,  the  rule  is  thus  stated :  "  There  is  reason 
and  authority  for  holding  that  a  supplement  to  a  charter  of  in- 
corporation, which  merely  confers  upon  it  a  new  right,  or  en- 
larges an  old  one,  without  imposing  any  new  or  additional 
burden  upon  it,  is  a  mere  license  or  promise  by  the  state,  and 
may  be  revoked  at  pleasure.  It  is  without  consideration  to 
support  it,  and  cannot  bind  a  subsequent  legislature  :  Johnson 
V.  Crow,  87  Pa.  184  ;  Christ  Church  v.  PhUa.,  24  How.  800.  In 
the  present  age  of  corporate  greed  it  would  be  dangerous  to  hold 
the  contrary  doctrine.  Were  we  to  do  so,  corporations,  instead 
of  being  the  creatures  of  the  state,  might  become  its  masters." 
In  the  same  line  are  Tucker  v.  Ferguson,  22  Wall.  527 ;  Railroad 
V.  Supervisors,  93  U.  S.  595  ;  Salt  Co.  v.  Eaat  Saginaw,  13  Wall. 
373 ;  Hewitt  v.  The  Railroad  Co.,  12  Blatch.  452. 

The  right  to  recover  damages  for  acts  of  negligence  resulting 
in  death  did  not  exist  at  common  law.  It  was  conferred  by 
the  legislature,  and  the  authority  which  gave  it  can  take  it 
away.  It  follows  that  it  may  limit  it.  The  right  of  the  legis- 
lature to  barter  away  this  right  to  a  corporation,  or  to  limit  it, 
so  as  to  make  it  a  binding  contract  beyond  the  reach  or  power  of 
subsequent  legislatures,  may  well  be  doubted.  It  was  within 
the  power  of  the  legislature  at  any  time  to  have  repealed  the 
act  of  1868.    It  follows  that  it  came  within  the  power  of  consti- 
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tutional  repeal,  and  we  are  all  of  opinion  that  the  provisions  re- 
ferred to  of  said  act  are  avoided  by  the  present  constitution.  I 
make  no  apology  for  my  change  of  views.  Had  I  adhered  to 
those  formerly  expressed  there  might  have  been  occasion  for 
one. 

Railroad  Company  v.  Langdon^  as  was  said  by  our  brother 
Sterrett  in  Lewis  v.  HoUahan,  supra,  was  well  decided  on 
other  controlling  questions,  and  upon  all  of  those  questions  it 
stands  as  authority.  To  the  extent,  however,  that  it  refers  to 
the  effect  of  the  present  constitution  upon  the  act  of  1868,  it  is 
now  overruled. 

Judgment  affirmed. 


APPEAL  OF  MICHAEL  R.  KEIPER. 
[Estate  of  John  Keiper.] 

FROM  THE  DECREE  OF  THE  ORPHANS*  COURT  FOR  PHILADEL- 
PHIA COUNTY. 

Argued  January  29, 1889--Decided  February  11, 1889. 

(a)  A  testator  bequeathed  a  legacy  of  $1,000  in  trust  "to  be  used  only 
toward  the  erection  of  a  Reformed  Church  at  Elizabethville,  and  shall 
not  be  paid  by  the  said  trustee  until  he  is  perfectly  satisfied  that  no 
debts  of  any  kind  whatever  rest  on  said  church  property,  or  until  said 
amount  with  accrued  interest  would  place  the  church  entirely  out  of 
debt." 

(6)  The  erection  of  the  church  at  the  place  designated  was  in  contem- 
plation at  the  date  of  the  will ;  it  was  begun  and  completed  in  the  life- 
time of  the  testator  who  himself  paid  $723  towards  its  erection,  and  at 
the  adjudication  of  the  account  of  his  executors  it  was  shown  that  there 
was  still  an  outstanding  building  debt  of  $144,  the  most  of  which  had 
been  assumed  by  members. 

1.  In  such  case,  the  legacy  was  not  adeemed  on  the  ground  claimed,  that 
the  contributions  made  by  the  testator  during  his  lifetime  towards  the 
erection  of  the  church  should  be  taken  as  intended  to  be  in  lieu  of  the 
legacy,  or  on  the  ground  that,  as  the  sole  object  for  which  the  legacy 
was  given  was  the  erection  of  the  church,  it  could  not  be  applied  to 
any  other  pui-pose. 

2.  Nor  was  the  legacy  adeemed  pro  tanto,  as  the  language  of  the  will 
made  it  plain  that  the  testator  contemplated  and  desired  that  the  church 
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bailding  should  be  erected  and  free  from  debt  when  his  legacy  should 
be  paid,  authorizing  his  trustee  to  apply  it  to  the  building  debt,  only  on 
condition  that  it  would  extinguish  the  whole  of  it. 

Before  Paxson,  C.  J.,  Stebrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No.  25  January  Term  1889,  Sup.  Ct. ;  court  below.  No.  440 
January  Term  1888,  O.  C. 

On  April  4,  1888,  the  account  of  Daniel  Young  et  al.,  execu- 
tors of  the  will  of  John  Keiper,  deceased,  was  called  for  audit, 
and  on  the  hearing  a  contention  arose  between  M.  R.  Keiper, 
the  residuary  legatee,  and  Salems  Refoim  Church,  of  Eliza- 
bethville,  Dauphin  Co.,  upon  the  following  facts : 

John  Keiper,  the  testator,  died  July  4, 1887,  unmarried  and 
without  issue,  having  made  a  last  will  dated  July  23,  1878, 
duly  admitted  to  probate,  which  contained  among  others  the 
provisions  following : 

"  7.  I  give  and  bequeath  to  James  Miller,  Esq.,  of  Elizabeth- 
ville,  Dauphin  County,  Penna.,  the  sum  of  one  thousand  dollars 
in  trust,  safely  to  invest  the  same  at  interest,  this  amount  and 
what  interest  may  accrue  thereon  to  be  used  only  towards  the 
erection  of  a  Reformed  Church  in  the  United  States,  at  Eliza- 
bethville,  Dauphin  County,  Penna.,  and  shall  not  be  paid  by 
the  said  James  Miller,  Esq.,  until  he  is  perfectly  satisfied  that 
no  debts  of  any  kind  whatever  rest  on  said  church  property, 
or  until  said  amount  with  accrued  interest  would  place  the 
chui-ch  entirely  out  of  debt. 

"  8.  All  the  rest  and  residue  of  my  estate,  real,  personal  and 
mixed,  of  which  I  shall  die  seised  and  possessed,  or  to  which  I 
shall  be  entitled  at  my  decease,  I  give,  devise  and  bequeath  to 
my  said  brother,  M.  R.  Keiper." 

In  1884,  when  the  congregation  was  about  to  build  the 
church,  the  testator  subscribed  $500  and  stated  at  the  time 
that  he  had  made  a  will  and  had  bequeathed  $1,000  toward 
the  church.  He  made  another  subscription  afterward  and  in 
his  lifetime  had  paid  in  all  i723,  which  was  applied  to  the 
building,  not  including  chandeliers  and  lamps  he  supplied.  It 
was  a  rule  of  the  society  that  no  church  building  should  be 
dedicated  until  the  debt  contracted  in  its  erection  was  paid, 
but  it  was  shown  that  when  the  church  was  dedicated,  in  the 
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fall  of  1884,  there  was  an  unpaid  debt  of  about  $144,  the  most 
of  which  however  had  been  assumed  by  members  of  the  chinch 
and  treated  as  paid.  A  short  time  before  his  death,  the 
testator,  in  a  conversation  relating  to  the  cost  of  building  the 
church,  said,  "  With  what  is  back,  I  have  given  my  share." 
The  executors  offered  to  pay  to  the  church  the  difference 
between  $723  and  $1,000. 

The  auditing  judge,  Hanna,  P.  J.,  citing  Monck  v.  Monck, 
1  Ball  &  B.  298 ;  Debeze  v.  Mann,  2  Bro.  C.  C.  166 ;  Robinson 
V.  Whitley,  9  Ves.  577  ;  Roome  v.  Roome,  3  Atk.  181 :  Park- 
hurst  V.  Howell,  6  Ch.  Div.  136 ;  Swoope's  App.,  27  Pa.  58 ; 
Garrett's  App.,  15  Pa.  212;  Miner  v.  Atherton,  35  Pa.  528; 
Gill's  Est.,  1  Pars.  139;  Clarke's  Est.,  82  Pa.  528 ;  1  Redf.  on 
WiUs,  379,  awarded  the  legacy  to  James  Miller,  trustee,  etc. 

M.  R.  Keiper,  residuary  legatee  excepted  to  the  adjudication, 
alleging  error  in  awarding  the  sum  of  $1,000  to  James  Miller, 
trustee.  This  exception  having  been  argued,  the  court  in  banc 
dismissed  the  exception,  Ashmax,  J.,  filing  the  following 
opinion : 

Lord  Thurlow,  in  Debeze  v.  Mann,  2  Bro.  C.  C.  165,  re- 
marked that  "when  a  man  gives  a  legacy  for  a  particular 
purpose,  and  afterwards  advances  money  for  the  same  purpose, 
it  is  too  late  to  say  it  is  not  a  presumption  that  he  meant  to 
execute  it."  This  principle  is  amply  illustrated  in  the  author- 
ities, among  others,  in  Warren  v.  Warren,  1  Bro.  C.  C.  305, 
where  a  legacy  was  held  to  be  in  part  satisfaction  of  a  portion 
under  a  marriage  settlement  which  the  testator  had  overlooked; 
and  by  Hinchcliffe  v.  Hinchcliflfe,  3  Ves.  516;  Rosewell  v. 
Bennet,  3  Atk.  77;  Strong  v.  Williams,  12  Mass.  391 ;  Hunter 
v.  Bryant,  2  Wheat.  32 ;  Garrett's  App.,  15  Pa.  212 ;  Miner  v. 
Atherton,  35  Pa.  528 

By  item  7  of  the  will,  the  testator  gave  $1,000  "  to  be  used 
only  towards  the  erection  of  a  Reformed  Church  at  Elizabeth- 
ville,"  and  not  to  be  paid  by  the  trustee  "  until  he  is  perfectly 
satisfied  that  no  debts  of  any  kind  whatever  rest  on  said  church 
property,  or  until  the  said  amount  with  accrued  interest  would 
place  the  church  entirely  out  of  debt."  When  the  will  was 
written  the  erection  of  such  a  building  was  being  canvassed, 
but  it  had  not  been  begun.     The  work  was  accomplished,  how- 
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ever,  three  years  before  the  testator  died,  and  the  only  indebt- 
edness remaining  was  $144.  During  the  time  of  its  building, 
the  testator  contributed  $723  to  the  church,  which  sura  the 
auditing  judge  finds  was  meant  for  other  purposes  than  that 
which  was  to  be  served  by  the  legacy.  Here  was  an  ademp- 
tion, it  was  contended,  by  the  act  of  the  legatee,  by  reason  of 
which  the  church  could  justly  claim  only  $144  of  the  sum 
bequeathed.  It  is  true  that  a  legatee  may  adeem  a  legacy  to 
himself,  as  by  paying  a  debt  in  testator's  lifetime,  which  was 
the  subject  of  the  gfift:  Hoke  v.  Herman,  21  Pa.  301.  But 
this  testator  seems  to  have  intended  that,  to  the  extent  of  his 
legacy,  the  cost  of  erection  should  be  paid.  He  could  effect 
this  after  the  church  had  been  built  and  paid  for,  by  directing 
that  his  gift  should  be  applied  to  the  building  fund,  and  should 
thus  release  a  con^esponding  sum  for  the  general  purposes  of 
the  organization.  He  said  this  in  almost  so  many  words,  when 
he  prohibited  the  payment  until  the  trustees  should  be  satis- 
fied that  no  debts  remained  on  the  church  property. 

We  do  not  lay  stress  upon  the  fact  that  a  will  speaks  only  from 
the  date  of  the  death,  and  that  the  testator  must  have  intended 
this  gift  to  stand,  although  its  purpose  had  apparently  been 
anticipated  in  his  lifetime.  He  may  have  rested  in  the  belief 
that  the  legacy  had  been  adeemed,  and  that  the  clause  in  his 
will  did  not  require  to  be  revoked,  because  it  had  become,  by 
his  act,  inoperative.  But  there  was  some  proof  that  he  regarded 
it  as  in  full  force.  Shortly  before  his  death,  he  replifed  to  the 
statement  which  was  made  to  him,  that  he  had  given  his  quota 
to  the  church,  "  With  what  is  back,  I  have  given  my  share." 
The  auditing  judge  understood,  and  we  think  properly,  by  the 
words,  "  With  what  is  back,"  a  reference  to  the  legacy.  Yet 
at  that  time  the  church  had  been  built  and  paid  for,  even  the 
small  balance  of  $144  having  been  assumed  by  some  of  the 
membei-s.  While  he  limited  his  gift  to  the  specific  object  of 
building,  he,  none  the  less,  meant  it  for  the  benefit  of  the 
church.  On  that  ground,  a  legacy  to  a  priest  and  his  succes- 
sors, in  trust  to  say  masses,  which  in  that  shape  was  void  as 
tending  to  a  perpetuity,  was  upheld  in  McGirr  v.  Aaron,  1  P. 
&  W.  49,  because  it  was  actually  intended  for  the  maintenance 
of  a  priest,  and  was  therefore  in  ease  of  the  congregation.  So  in 
Foy  V.  Foy,  cited  in  3  Bro.  C.  C.  593,  a  gift  towards  the  erec- 
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tion  and  endowment  of  a  hospital  in  Dorset,  Lord  Kenyon  said, 
might  go  in  aid  of  the  endowment  of  any  hospital  already 
existing  in  that  county. 

The  adjudication  having  been  confirmed,  the  exceptant  took 
this  appeal,  assigning  as  en*or  the  dismissal  of  his  said  exception 
and  the  confirmation  of  the  adjudication. 

Mr.  Francis  Shunh  Brown^  for  the  appellant : 
How  can  the  trustee  use  this  legacy,  when  the  particular 
church  intended  to  be  benefited  in  its  erection,  has  been  fully 
built  and  all  paid  for  with  the  exception  of  $144,  and  the 
claims  for  this  amount,  now  five  years  old,  as  it  is  submitted, 
have  been  collected  for  no  other  purpose  than  to  make  a  claim 
agaiust  this  estate  ?  It  is  difficult  to  presume  that  while  the 
testator  contributed  $723  towards  defraying  the  cost  of  the 
church,  he  further  intended  to  bequeath  the  additional  sum  of 
$1,000  for  its  benefit.  On  the  contrary,  the  natural  inference 
is,  that  having  expended  almost  the  amount  he  intended  for 
the  erection  of  the  building,  and  thus  almost  entirely  carried 
out  the  object  contemplated  by  him,  he  considered  the  leg- 
acy having  the  same  object  in  view  as  partially  adeemed ;  that 
is,  to  the  extent  of  $723 :  Taylor  v.  Tolon,  38  N.  J.  Eq.  91 ; 
Hoke  V.  Herman,  21  Pa.  301 ;  Gill's  Est.,  1  Pars.  139 ;  Ellison 
V.  Cookson,  1  Ves.  112 ;  Wetherby  v.  Dixon,  19  Ves.  411 ;  Ex 
parte  Pye,  18  Ves.  154 ;  Grave  v.  Lord  Salisbury,  1  Bro.  C.  C. 
426 ;  Richardson  v.  Greese,  3  Atk.  67 ;  Reech  v.  Kennegal,  1 
Ves.  Sr.  126 ;  Tolson  v.  Collins,  4  Ves.  491 ;  Druce  v.  Denison, 
6  Ves.  398;  Fowler  v.  Fowler,  3  P.  Wms.  854;  Monck  v. 
Monck,  1  BaU  &  B.  298. 

Mr,  Augustus  W.  Bomherger^  for  the  appellee : 
1.  The  doctrine  of  the  constructive  ademption  of  legacies 
has  never  been  applied  to  legacies  to  mere  strangers,  unless 
under  very  peculiar  circumstances ;  such  as  where  the  legacy 
is  given  for  a  particular  purpose,  and  the  portion  is  afterward, 
in  the  lifetime  of  the  party,  given  exactly  for  the  same  purpose 
and  none  other.  Except  in  cases  standing  upon  such  peculiar 
circumstances,  the  rule  prevails  that  such  a  legacy  is  not 
adeemed  by  a  subsequent  portion  or  advancement  in  the  life- 
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time  of  the  testator,  without  some  expression  of  intent  in  the 
instrument  or  by  some  writing  accompanying  the  portion  or 
advancement.  Legacies  to  children,  or  to  those  to  whom  the 
testator  stands  in  loco  parentis,  have  repeatedly  been  decided 
adeemed  by  subsequent  advancements,  on  the  ground  that  the 
law  is  opposed  to  giving  double  portions,  where,  under  pre- 
cisely similar  circumstances,  legacies  to  mere  strangers  were 
strictly  upheld:  2  Story's  Eq.  J.,  §§  1111,  1117,  1122;  Wil- 
liams on  Executors,  1297 ;  Graham  v.  Graham,  1  Ves.  Sr.  262; 
Ciouch  V.  Davis,  23  Gratt.  62. 

2.  In  almost  every  instance,  the  cases  cited  by  the  exceptant, 
on  examination,  are  found  to  be  in  support  of  exceptions  to  the 
rule ;  the  legacies  in  dispute  were  held  to  be  not  adeemed,  and, 
taken  together,  they  prove  conclusively  that  the  legatee  in  this 
case  is  entitled  to  the  full  payment  of  his  legacy.  The  inten- 
tion of  the  testator  clearly  appears  to  be  that  the  legacy  should 
not  be  paid  over  until  the  church  was  fully  completed  and  fin- 
ished, for  he  so  states  in  so  many  words ;  and  further,  that  the 
church  should  receive  the  legacy  in  full,  even  after  the  debts 
and  expenses  incurred  in  the  erection  of  the  building  were 
entirely  extinguished.  The  language  of  the  will  proves  this 
beyond  a  doubt. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

This  record  involves  the  single  question  of  the  ademption 
of  a  legacy.  John  Keiper,  deceased,  by  his  will,  made  the 
following  bequest :  "  I  give  and  bequeath  to  James  Miller,  Esq., 
of  Elizabethville,  Dauphin  county,  Pennsylvania,  the  sum  of 
one  thousand  dollars  in  trust,  safely  to  invest  the  same  at 
interest;  this  amount,  and  what  interest  may  accrue  thereon, 
to  be  used  only  toward  the  erection  of  a  Reformed  Church  in 
the  United  States  at  Elizabethville^  Dauphin  county,  Pennsyl- 
vania, and  shall  not  be  paid  by  the  said  James  Miller,  Esq., 
until  he  is  perfectly  satisfied,  that  no  debts  of  any  kind  what- 
ever rest  on  said  church  property,  or  until  said  amount,  with 
accrued  interest,  would  place  the  church  entirely  out  of  debt.'* 

Parol  evidence  was  given  of  the  facts  which  are  relied  uix)n 
to  show  an  ademption  of  this  legacy.  They  are,  briefly  stated, 
as  follows :  At  the  time  of  the  execution  of  the  will  the  erec- 
tion of  a  Reformed  Church  was  in  contemplation,  but  it  was 
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not  erected  until  the  year  1884,  at  which  time  it  was  finished ; 
that  the  testator  paid  during  his  lifetime  $723  towards  its 
erection,  and  that  at  the  time  of  its  dedication  in  1884,  the 
trustees  thereof  certified  to  the  dedicating  minister  that  it  was 
fully  paid  for  before  he  would,  under  the  customs  of  that 
society,  dedicate  the  same ;  but  the  evidence  showed  that  debts 
aggregating  $119  had  been  assumed  by  some  persons  interested 
in  the  church,  and  that  the  total  debt  at  dedication  iii  1884 
was  not  more  than  $144.  There  was  also  some  evidence  to 
show  that  the  moneys  contributed  by  the  testator  in  his  life- 
time were  intended  to  be  additional  to  the  leg'acy. 

The  auditing  judge  awarded  the  whole  legacy  to  James 
Miller,  trustee  for  the  church,  which  award,  upon  exceptions 
filed,  was  affirmed  by  the  Orphans'  Court.  We  are  asked  to 
reverse  this  ruling  upon  the  ground  (a)  that  the  contributions 
made  by  the  testator  during  his  lifetime  were  intended  to  be  in 
lieu  of  the  legacy,  and  (6)  that  inasmuch  as  the  sole  object 
for  which  the  legacy  was  given  was  the  erection  of  the  church, 
it  could  not  be  applied  to  any  other  purpose,  and  as  that 
object  had  been  fully  accomplished,  there  was  an  ademption 
of  the  legacy. 

We  do  not  regard  either  position  as  well  taken.  The  testa- 
tor had  not  contributed  the  full  amount  of  the  legacy.  It 
lacked  the  sum  of  $277.  We  might  still  regard  the  legacy 
adeemed  pro  tanto,  provided  it  appeai-s  by  the  will  that  the 
only  object  to  which  it  could  be  applied,  and  for  which  it  was 
intended,  was  the  erection  of  the  church  building.  We  do 
not  understand  this  to  be  the  proper  construction  of  the  will. 
Such  view  is  inconsistent  with  the  provision  that  the  legacy 
"shall  not  be  paid  by  the  said  James  Miller,  until  he  is  per- 
fectly satisfied  that  no  debts  of  any  kind  whatever  rest  on 
said  church  property,  or,  until  said  amount,  with  accrued 
interest,  would  place  the  church  entirely  out  of  debt."  We 
think  it  plain  from  this,  that  the  testator  contemplated  and 
desired  that  the  church  building  should  be  erected  and  free 
from  debt  when  this  legacy  should  be  paid,  but  in  view  of  the 
possibility  of  the  church  not  being  able  to  accomplish  this 
without  his  bounty,  he  authorized  his  trustee  to  apply  it  to  the 
payment  of  the  church  debt  caused  by  the  building,  provided, 
and  only  on  the  condition,  that  it  would  extinguish  the  whole 
of  it. 
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This  view  renders  it  unnecessary  to  consider  and  discuss 
the  authorities  cited  upon  the  argument.  They  are  inappli- 
cable to  the  facts  of  this  case. 

The  decree  is  affirmed,  and  the  appeal  dismissed 
at  the  costs  of  the  appellant. 


CREW,  LEVICK  &  CO.  v.  ELLEN  E.  McCAFFERTY. 

ERROR  TO  THE  COURT    OP    COMMON    PLEAS  NO.  4  OF  PHILA- 
DELPHIA COUNTY. 

Argued  January  30,  1889— Decided  February  11, 1889. 

1.  While  a  couit  may  so  amend  its  record  as  to  make  it  confoi*m  to  the 
truth,  even  after  the  term  has  expired  or  writ  of  eri*or  lodged,  yet  it 
has  no  power  to  make  an  alteration  which  is  not  an  amendment  and  is 
without  anything  upon  the  recoi*d  to  support  it. 

(a)  A  rule  for  a  new  trial  was  discharged  on  condition  that  the  plaintiff 
file  a  remittitur  within  ten  days,  and  in  copjring  the  oi*der  upon  the 
docket  the  clerk  omitted  the  words,  '*  within  ten  days." 

(b)  On  the  thirtieth  day  thereafter,  the  plaintiff  filed  the  remittitur  and 
caused  judgment  to  be  entered  for  the  amount  limited,  and  subsequently, 
upon  a  rule  to  strike  off  the  judgment,  the  court  directed  the  original 
order  to  be  corrected  so  as  to  read,  •*  within  thirty  days." 

2.  The  latter  oixJer  was  an  alteration,  not  an  amendment,  and  its  effect 
was  to  deprive  the  defendant  of  a  new  trial,  the  right  to  which  had  be- 
come absolute  and  beyond  the  power  of  the  couit  to  interfere  with  it, 
and  was  therefore  error. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  39  January  Term  1889,  Sup.  Ct ;  court  below,  No.  652 
March  Term  1886,  C.  P.  No.  4. 

On  January  21,  1887,  an  action  of  assumpsit  brought  by 
Ellen  E.  McCafferty  against  J.  Lewis  Crew  and  others,  trad- 
ing as  Crew,  Levick  &  Co.,  was  tried  and  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  $113.  On  January  25th,  the 
defendants  moved  for  a  new  trial  and  a  rule  was  granted.     On 
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March  21st,  after  argument  before  the  court  in  banc,  Thayeb, 
P.  J.,  the  following  order  was  made  and  entered  upon  the  minute 
book: 

"  March  27, 1887.  Rule  discharged,  on  condition  that  the 
plaintiff  within  ten  days  file  a  remittitur  for  all  damages  over 
175 ;  otherwise,  rule  absolute." 

In  transcribing  this  order  upon  the  court  docket,  the  clerk 
omitted  the  words,  "  within  ten  days,"  therefrom. 

On  April  20,  1887,  the  plaintiff  filed  a  remittitur  for  all 
damages  above  175,  paid  the  jury  fee  and  caused  judgm,ent  to 
be  entered.  Afterwards,  the  defendants'  counsel  called  the 
attention  of  the  clerk  to  the  order  as  entered  upon  the  minute 
book,  when  the  clerk  interlined  upon  his  docket  the  words, 
"  within  ten  days,^'  after  the  word,  "  plaintiff." 

On  July  6, 1888,  the  defendants'  counsel  obtained  a  rule  to 
show  cause  why  the  judgment  should  not  be  stricken  off,  and 
on  September  22,  1888,  Thayer,  P.  J.,  the  rule  was  discharg- 
ed and  the  following  order  made  : 

"  September  25, 1888.  It  is  now  ordered  that  the  record  of 
this  court  made  March  21,  1887,  be  corrected  so  as  to  read: 
Rule  discharged,  on  condition  that  the  plaintiff  within  thirty 
days  file  a  remittitur  for  all  damages  over  $75^  and  costs; 
otherwise,  rule  absolute." 

Thereupon  the  defendants  took  this  writ,  assigning  as  error: 

1.  The  entry  of  the  judgment  of  April  20,  1887. 

2.  The  refusal  to  strike  off  said  judgment. 

3.  The  order  of  September  26, 1888. 

• 

Mr.  Theodore  F,  Jenkins^  for  the  plaintiffs  in  error : 
By  the  oi-der  of  March  21,  1887,  the  matter  became  res 
adjudicata,  and,  unless  the  plaintiff  within  ten  days  from  that 
date  filed  her  remittitur,  the  rule  for  a  new  trial  became  abso- 
lute and  the  verdict  was  set  aside.  There  can  be  no  doubt  of 
the  power  to  make  the  order :  McBride  v.  Daniels,  92  Pa.  332, 
334.  The  new  trial  having  been  granted  by  a  court  having 
full  power  to  do  so,  the  defendants  could  not  be  deprived  of  a 
right  thus  lawfully  acquired,  by  an  attempt  of  the  court  to 
reverse  its  own  order:  Van  Vliet  v.  Conrad,  95  Pa.  494; 
Ullery  v.  Clark,  18  Pa.  148, 149. 
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Mr.  H,  W.  Crimber^  for  the  defendant  in  error: 
To  amend  or  alter  the  records  rests  within  the  sound  discre- 
tion of  the  court,  and  is  not  the  subject  of  appeal  or  wyit  of 
error:  Kendig's  App.,  88  Pa.  68.  In  cases  of  fraud,  and  for 
the  correction  of  the  misprision  of  a  clerk,  lapse  of  time  ap- 
pears to  be  no  bar.  Even  after  judgment  is  entered,  the  court 
have  a  right  to  amend  the  verdict  entered  to  make  it  conform 
to  the  verdict  rendered:  Smaltz  v.  Hancock,  118  Pa.  658. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

The  plaintifiE  below  recovered  a  verdict  for  #113.  The  de- 
fendants obtained  a  rule  for  a  new  trial,  and  after  argument 
the  court  made  the  following  order :  "  March  21,  1887 ;  rule 
discharged  on  condition  that  the  plaintiff  within  ten  days  file 
a  remittitur  for  all  damages  over  $75,  otherwise  rule  alisolute. 

There  is  no  doubt  as  to  the  power  of  the  court  to  make  this 
order.  It  may  impose  terms  upon  granting  a  new  trial,  and 
this  is  the  constant  practice :  McBride  v.  Daniels,  92  Pa.  332. 

The  plaintiff  attorney  filed  a  remittitur  in  accordance  with 
the  above  order  on  April  20, 1887.  This,  it  will  be  observed, 
was  not  within  ten  days,  and  the  rule  for  a  new  trial  conse- 
quently became  absolute.  Next  in  point  of  time  followed  the 
order  of  court  which  is  the  subject  of  the  present  contention. 
It  is  as  follows :  "  And  now,  to  wit,  September  22,  1888,  it  is 
ordered  that  the  record  be  corrected  so  as  to  read :  Rule  .dis- 
charged on  condition  that  the  plaintiff  within  thirty  days  file 
a  remittitur  for  all  damages  over  $75  and  costs ;  otherwise  rule 
absolute."  This  \*as  eighteen  months  after  the  original  order 
had  been  made  and  several  terms  had  intervened. 

We  have  no  doubt  of  the  power  of  the  court  to  amend  its 
record  so  as  to  make  it  conform  to  the  truth,  even  after  the 
term  has  expired,  or  writ  of  error  lodged  in  the  oflBce.  The 
wealth  of  authority  upon  this  question  is  so  great  that  it  is 
almost  unnecessary  to  draw  upon  it.  I  will  refer  only  to  two 
of  our  latest  cases :  Cohn  v.  Scheuer,  115  Pa.  178 ;  Smaltz  v. 
Hancock,  118  Pa.  550.  If,  therefore,  the  order  of  September 
22, 1888,  was  an  amendment  of  the  record,  the  case  would  be 
free  from  difficulty.  But  it  was  not  in  any  sense  an  amend- 
ment. There  was  nothing  upon  the  record  to  amend  by.  It 
is  conceded  the  original  order  of  court  specified  ten  days  as  the 
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time  within  which,  the  remittitur  should  be  filed.  It  is  true 
the  words  "ten  days"  were  omitted  from  the  order  as  copied 
upon  the  appearance  docket.  That  was  a  mistake  of  the  clerk 
which  the  court  had  the  power  to  amend  at  any  time.  This 
amendment  appears  to  have  been  made,  as  the  words  "ten 
days"  are  interlined  on  the  docket.  But  the  entry  of  Sep- 
tember 22d  was  an  original  order,  with  nothing  upon  the  record 
to  support  it.  It  was  an  alteration,  not  an  amendment,  the 
effect  of  which  was  to  deprive  the  defendants  of  their  right  to 
a  new  trial,  which  right,  by  reason  of  the  lapse  of  time,  had 
become  absolute  and  beyond  the  power  of  the  court  below  to 
interfere  with  it. 

The  judgment  is  reversed,  and  a  venire  facias  de 
novo  awarded. 


PATRICK  COLLINS  ET  AL.  v.  WILLIAM  LEAFEY. 

EBROR   TO  THE  COURT   OF  COMMON   PLEAS  NO.   3  OF  PHILA- 
DELPHIA COUNTS 


194  803 

VSn  306 

187  aoo 

124  203{ 

166  258 


Argued  January  30,  1889— Decided  February  11, 1889. 

1.  A  rule  of  court  providing  that  the  several  matters  in  the  charge  to 
which  exception  is  taken  shall  be  distinctly  stated  before  the  jury  has 
retired  and  that  no  general  exception  to  the  whole  charge  shall  be 
allowed,  may  be  enforced  or  relaxed  in  the  discretion  of  the  couit  be- 
low. 

2.  Where  a  general  exception  has  been  sealed  to  the  entire  charge, 
bringing  it  regularly  before  this  court  for  considemtion,  and  afterwards 
the  paits  excepted  to  are  separately  and  specifically  assigned  as  error, 
there  is  a  substantial  conformity  with  the  rules  of  this  court  relating  to 
assignments  of  erfcof. 

3.  An  inaccurate  recital  or  reference  to  the  testimony,  in  a  review  of  the 
evidence  by  the  trial  judge,  is  not  cause  for  reversal,  unless  as  a  whole 
it  is  substantially  erroneous  and  might  have  had  an  important  bearing 
upon  the  view  taken  of  the  case  by  the  jury. 

4.  A  lii^eral  discretion  must  be  allowed  to  the  trial  judge,  in  the  use 
of  comment  upon  the  unexplained  absence  of  testimony  which  might 
naturally  be  looked  for  in  a  case,  as  he  is  in  far  better  position  than  a 
court  of  error  to  determine  the  occasion  for  it 
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5.  As  the  law  does  not  make  one  an  insurer  against  accidents,  it  is 
eiTor  to  charge  in  an  action  for  negligence,  that  **  it  is  the  duty  of  every 
one  who  occupies  the  highway  to  do  so  with  such  care  that  no  injuiy 
can  happen  to  any  one.^^ 

6.  In  cases  of  personal  injury  involving  pain  and  suflfering,  it  is  en-or  to 
charge  that  there  is  no  rule  of  law  to  assist  the  jury  in  arriving  at  a  con- 
clusion, instead  of  laying  down  in  most  explicit  teims  the  limitation  of 
their  verdict  to  compensation,  and  compensation  alone. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  68  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  749 
December  Term  1883,  C.  P.  No.  8. 

On  January  17,  1884,  William  Leafey,  by  his  father  and 
next  friend,  Lawrence  Leafey,  brought  an  action  in  ease 
against  Patrick  Collins  and  others,  trading  as  P.  Collins  & 
Sons,  to  recover  damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  defendants.     Issue. 

At  the  trial  on  May  29, 1888,  in  the  plain tifiE's  case  in  chief, 
his  mother  testified  that  her  son,  about  two  years  and  two 
months  old,  was  sitting  on  the  step  with  two  other  boys ;  she 
asked  Joe  Stembergerif  he  would  mind  Willie  while  she  took 
her  bread  to  the  baker ;  when  she  came  back,  they  were  not 
there;  "Lawrence  brought  Willie  back;  I  examined  him  and 
couldn't  find  anything  the  m?ttter,  but  that  night  he  had  me 
awake  all  night,  saying  his  leg  hurt  him.  He  fell  asleep  about 
6  o'clock ;  he  awoke  about  8  o'clock ;  he  couldn't  stand  on  his 
leg,  the  right  leg ;  I  didn't  call  in  a  physician  until  the  next  day, 
when  I  took  him  to  the  Episcopal  hospital ; "  he  remained  in  the 
hospital  nearly  three  years  and  six  months,  in  the  Children's 
Hospital ;  the  screens  at  the  factory  were  never  fastened  be- 
fore the  accident;  not  until  four  or  five  days  thereafter." 
Lawrence  Leafey,  plaintiff's  older  brother  testified:  "I  was  on 
back  of  Joe  Sternberger's  velocipede,  and  when  we  turned 
round  to  come  up,  saw  screens  fall  on  Willie.  Willie  was  not 
on  velocipede ;  he  bumped  against  the  screens  and  they  fell 
over  on  him."  Joseph  Sternberger  testified :  "  I  had  Lawrence 
on  the  back  of  my  velocipede,  and  we  rode  down  to  the  corner, 
Palethorp  and  Thompson  streets.  When  we  got  to  the  corner, 
I  turned  round,  and  saw  Mike  Galen  picking  little  Willie 
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Leafey  up.    Willie  was  lying  on  the  ground  right  in  front  of 

the  wire  screens,  in  front  of  P.  Collins  &  Sons.     The  wire 

screens  were  standing  against  the  wall."     On  oross-examina-  | 

tion :  "  After  I  took  the  child  home  I  came  back  to  see  what 

was  the  matter  with  the  screens,  and  that  is  the  time  I  found  I 

out  they  were  not  fastened."     Galen  could  not  be  found  for  \ 

the  service  of  a  subpoena.     Other  testimony  was  to  the  effect  \  ] 

that  the  screens  were  not  fastened.     Physicians  testified  to  the  i 

nature  of  the  injury  as  resulting  in  abscesses ;  the  plaintiff  was 

permanently  maimed  or  crippled ;  the  injuries  could  have  been 

caused  by  the  fall  of  the  screens  upon  him.     The  fall  from  the  -^ 

window  or  the  push-cart  (previous  occurrences  mentioned),  Jr 

could  not  have  produced  the  inflammation ;  it  was  too  recently  ':% 

formed.  ;J 

On  the  part  of  the  defendants,  testimony  was  introduced  to  ^. 

the  effect  that  the  child  was  always  lame  before  the  accident,  5^ 

always  dragged  its  leg;  he  had  fallen  out  of  the  window  upon  vi 

the  sliding  cellar  door,  and  off  a  sewing  machine,  before  this  ^ 

fall ;  he  was  scrofulous ;  that  the  screens  were  usually  fastened  o^ 

in  the  daytime  by  being  tied  by  a  string  to  a  fixed  screen.  'i 

In  rebuttal,  witnesses  testified  for  plaintiff  that  he  was  never  c  ^j 

lame  before  the  accident,  and  was  a  strong,  healthy  child.  ^j 

At  the  close  of  the  case  upon  the  evidence,  the  court,  Fi3^-  ^ 

LETTER,  p.  J.,  charged  the  jury  as  follows :  >; 

This   action  is  brought  to  recover  damages  for  an  injury 
which,  it  is  alleged,  arose  from  the  negligence  of  the  defendant. 

The  first  question  for  you  to  determine  in  this  case  is  ; 

whether  the  screen  fell  upon  the  child.  [On  that  question, 
you  have  the  testimony  of  the  older  boy,  who  describes  all  that 
they  were  doing  in  the  neighborhood  of  the  screen,  and  also  \^ 

describes  that  he  saw  the  child  on  the  ground,  and  that  the  '■:■> 

screen  was  upon  him,  and  that  McLean  picked  him  up.]  ^  The 
smaller  boy,  at  that  time  four  years  of  age,  has  told  you  that 
the  boy  caught  hold  of  the  screen,  and  it  fell  upon  him.  There 
is  no  doubt  but  that  the  little  boy  thought  he  was  telling  the 
truth ;  but,  inasmuch  as  five  years  have  passed,  and  as  this  child 
was  five  years  of  age  at  that  time,  it  is  proper  I  should  say  to 
you  that  you  should  take  his  version  with  a  great  deal  of  cau- 
tion.   There  are  no  other  witnesses  that  testify  upon  this 
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question,  but  there  are  other  facts  that  perhaps  may  have  some 
effect  upon  the  question  of  whether  the  screen  fell  upon  the 
child  or  not. 

[In  the  first  place,  you  have  the  testimony  of  the  nephew. 
And  he  tells  you  that  the  next  day  the*  mother  of  the  child 
had  spoken  to  him  about  the  screen  falUng  upon  the  child.]  * 
He  was  then  in  the  employment  of  the  defendants,  and  had 
charge  of  the  screen  himself.  [In  addition  to  that,  you  have 
the  testimony  of  the  colored  man,  who  was  also  an  employee  of 
the  defendants,  to  whose  attention  this  subject,  the  falling  of 
the  screens,  was  called.]  *  Again,  [you  have  the  undisputed 
fact  that  McDare,  an  employee  of  the  defendants,  was  there, 
and  saw  the  accident  occur.  At  all  events,  he  picked  the 
child  up.]  *  In  addition  to  all  that,  [you  have  the  fact  that 
the  child  was  carried  home  as  if  hurt,  and  it  was  regarded  as  if 
there  had  been  an  accident ;  there  is  no  evidence  in  this  case 
that  the  child  received  any  other  injury  which  induced  the 
parties  to  take  it  home.]  *  [There  is  no  evidence  that  any- 
thing else  than  the  falling  of  the  screen  injured  it.  There  is 
no  evidence  that  it  fell  while  playing  and  was  thus  injured. 
There  is  no  other  evidence  to  account  for  what  appeared  to  be 
an  injury  to  the  child.]  ® 

[I  have  referred  to  it  as  a  fact  that  these  employees  of  the 
4efendant  were  there  nearest  the  accident,  and,  to  a  certain 
extent,  understood  the  injury,  and  had  every  opportunity  to 
inquire  into  it  and  ascertain  whether  at  that  time  the  screen 
had  fallen  upon  the  child  or  not.  There  is,  in  consequence  of  all 
that  knowledge,  no  evidence  which  has  attempted  to  explain 
in  any  way  the  fact  of  how  the  accident  occurred  at  that  time, 
which  did  occur.]  '^ 

Now,  from  all  these  things,  gentlemen,  it  is  your  duty  to 
carefully  consider,  especially  the  testimony  of  the  child.  It  is 
for  you  to  say  whether  or  not  the  screen  at  that  time  fell 
upon  the  child.  If  it  did  not,  there  is  an  end  to  the  case.  If, 
however,  you  are  satisfied  from  the  testimony  that  that  is  so, 
that  the  screen  did  fall  upon  the  child,  then  you  proceed  to 
the  next  question  which  arises  in  the  natural  order  of  things. 
If  the  screen  fell,  did  it  produce  the  injury  complained  of? 
Now  upon  that  question  you  are  driven  entirely  to  the  testi- 
mony of  the  witnesses  who  saw  the  child  at  the  time,  and  to 
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the  testimony  of  the  doctors.  And  it  is  not  necessary  to  go 
over  the  testimony  in  detaiL  But  the  doctor  who  first  saw 
the  child  said  he  saw  evidence  of  inflammation.  That  doctor 
also  tells  you  that  the  result  which  followed  that  inflammation, 
ulcers  and  things  of  that  kind,  might  have  been  produced  by 
the  falling  of  the  screen  upon  the  child.  There  does  not 
appear  to  be  any  answer  to  that  testimony,  except  the  asseition 
that  the  boy  was  scrofulous,  and  that  these  sores  pointed  to 
came  from  that.  I  don't  recollect  any  witness  who  testifies 
that  this  was  scrofulous.  Of  course,  if  the  jury  do  recollect 
such  testimony,  they  will  give  it  the  proper  weight.  There  is 
certainly  no  witness  who  says  that  at  that  time  the  child  had 
scrofula.  You  will  imderstand  that  there  is  a  distinction  be- 
tween saying  one  has  scrofula,  and  he  is  scrofulous ;  every  one 
is  scrofulous  who  has  that  condition  which  may  be  devel- 
oped into  scrofula.  As  I  said  before,  there  is  no  evidence  at 
all  that  the  child  was  scrofulous  at  that  time,  or  is  scrofulous 
now.  I  don't  know  whether  the  doctors  have  said  anything 
about  it ;  but  it  seems  to  me  if  a  person  was  scrofulous  it 
would  require  a  less  amount  of  violence  or  injury  to  develop 
scrofula  proper,  or  such  things  as  have  been  testified  to  as 
existing  in  this  child.  The  question  you  are  to  determine  is 
not  whether  this  child  was  scrofulous  at  that  time,  or  now ; 
that  is  not  your  duty.  Yom*  duty  is  to  ascertain  from  the 
evidence  in  this  case  whether  the  injury  the  child  did  receive 
did  develop  into  scrofula.  Now,  it  is  not  a  matter  of  any  con- 
sequence that  the  child  was  in  that  condition  of  body  known 
as  scrofulous,  or  liable  to  develop  a  particular  injury  of  this 
kind.  The  defendants  are  just  as  much  liable  if  the  boy  was 
scrofulous  and  this  injury  produced  the  result  described,  as  if 
the  child  was  in  perfect  health  at  the  time. 

Now,  gentlemen,  if  on  a  fair  and  full  consideration  of  the 
testimony  you  are  not  satisfied  that  the  result  was  the  necessary 
result  of  the  injury  the  boy  received  at  the  time,  your  verdict 
will  be  for  defendants.  But  if  you  are  satisfied  the  result 
was  from  the  injury  he  received,  then  you  must  proceed  to  the 
other  considerations  of  the  case.  Now,  in  cases  of  this  kind, 
as  doubtless  you  have  heard,  it  is  not  only  necessary  that  the 
defendant  should  be  negligent,  but  it  must  appear  that  the 
plaintiff  should  not  have  been«    In  this  particular  case  the 


;1 


'  ^ 


I 


Digitized  by 


Google 


208  EASTERN  DISTRICT,  1889. 

Charge  of  Court  below. 

child  was  but  two  years  of  age,  and  it  is  my  duty  to  say  to 
you,  gentlemen,  that  a  child  of  that  age  could  not  be  held  ac- 
countable in  an  action  of  this  kind. 

In  other  words  it  could  not  be  negligent,  and  therefore  in 
this  case  the  single  question  for  you  to  determine  is  whether 
the  defendants  were  negligent  in  the  manner  they  are  charged 
with,  with  the  screen.  [I  need  scarcely  say  to  you  that  it  was 
their  duty,  and  it  is  the  duty  of  every  one  who  occupies  the 
highway,  to  do  so  with  such  care  that  no  injury  can  happen  to 
any  one.]  *  You  have  heard  the  evidence  in  relation  to  this 
screen.  All  the  witnesses  for  the  plaintiff  testified  it  was  not 
in  any  way  fastened,  and  had  not  been  for  a  long  time  before 
the  accident  happened.  The  defendants  have  produced  one 
witness,  and  even  he,  who  took  charge  of  the  screen,  was  unable 
to  tell  you  that  it  was  fastened  before  the  accident.  He  tells 
you  that  the  fastenings  were  partly  taken  away.  It  is  for  you 
to  say  if  it  had  been  fastened  upon  that  day  or  at  successive 
periods  it  was  a  proper  and  careful  fastening  of  the  screen. 
I  shall  call  your  attention  to  the  fact  that  in  the  use  of  the 
highway  in  cases  of  this  character  it  was  their  duty  to  know 
the  habit  of  the  children  of  tender  age.  It  was  their  duty  to 
know  whether  they  were  likely  to  take  hold,  or  run  against, 
or  interfere  with  it,  or  do  anything  that  would  have  a  tendency 
to  disturb  it.  It  is  your  duty,  gentlemen,  in  considering  this 
question  of  carelessness  or  negligence,  in  considering  whether 
the  defendants  took  the  proper  care,  to  consider  the  habits  of 
children,  and  apply  them  to  the  facts  of  the  case  as  you  may 
find  it.  Of  course,  it  altogether  depends  as  to  how  you  find 
the  facts,  whether  the  defendants  in  the  use  of  the  screen  used 
it  with  care,  recognizing  the  rights  of  everybody  in  the  com- 
munity; using  such  care  as  a  reasonably  prudent  person 
would  have  taken  ordinarily  under  the  circumstances. 

If  you  should  find  there  was  no  negligence  on  the  part  of 
the  defendants,  then,  of  course,  your  verdict  will  be  for  the 
defendants.  If,  however,  you  find  them  negligent  then  an  action 
of  damages  arises.  Now,  [in  estimating  damages,  you  are  to 
consider,  in  a  case  of  this  kind  only,  the  pain  and  suffering  of 
the  child  in  consequence  of  the  injury.  There  is  no  rule  of 
law  to  assist  you  in  arriving  at  a  conclusion.  That  is  a  matter 
entirely  for  yourselves.]  •     [He  is  also  entitled  to  compensation 
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for,  first  of  all,  the  deformity  which,  the  doctor  has  said, 
resulted  from  this  accident.  That  is  a  matter,  gentlemen, 
left  entirely  to  your  own  discretion  and  judgment.]  ^®  If 
there  is  a  permanent  injury  and  deformity  arising  from  the 
accident,  then  the  principal  question  for  you  to  determine  is 
how  far  it  has  injured  his  earning  capacity.  The  doctora  have 
told  you  that  the  leg  being  contracted,  and  they  have  given 
you  the  condition  of  his  leg,  I  may  assume  and  you  may 
assume, that  for  all  hard  labor,  such  as  requires  a  sound 
body,  arms,  and  legs,  for  all  such  labor  as  that,  he  has  been 
incapacitated;  he  cannot  perform  the  labor  that  a  peraon 
would  ordinarily  perform.  In  considering  this  question  you 
must  also  consider  that  while  he  may  be  thus  impaired,  still 
there  are  a  number  of  avocations  in  which  he  would  be  just  as 
efficient  as  if  he  had  legs  and  arms  unimpaired.  I  need  not 
go  over  the  number.  It  is  your  duty  to  consider  that.  In 
other  words  he  is  not  hopelessly  helpless,  because  he  is  lame. 
There  is  another  consideration,  that  there  are  the  highest  fields 
of  labor  in  which  his  lameness  would  not  be  felt.  There  are 
numbers  of  avocations  in  life,  such  as  keeping  store  and  pro- 
fessions, in  which  this  injury,  this  lameness,  would  not  inter- 
fere with  his  success  in  life.  But,  of  course,  in  any  of  tlie 
higher  fields  of  labor  there  is  required  a  complete  education 
and  good  training. 

[In  considering  this  case  you  will  consider  what  compensa- 
ticm  you  ought  to  give  him  from  the  time  he  is  twenty-one. 
Your  measure  of  damages  will  be  for  the  time  he  may  live. 
And  for  all  that  time  you  will  compensate  him  for  the  time  for 
which  the  injury  has  interfered  with  his  earning  capacity.]  ^^ 
I  refuse  the  defendants'  point,  which  reads  as  follows : 
If  the  plaintiff  was  engaged  in  play  with  his  companions, 
upon  the  public  street,  and  in  the  course  of  such  play  ran  against 
and  knocked  down  the  screen,  the  defendants  are  not  liable 
for  any  injury  which  ensued,  the  children  being  trespassers  in 
using  the  highway  for  purposes  for  which  it  was  not  intended. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$5,000.  A  rule  for  a  new  trial  having  been  discharged,  the 
defendants  took  this  writ,  specifying  as  errors : 

1-11.  The  several  parts  of  the  charge  embraced  in  [  ]  ^  '^  ^^ 
Vol.  cxxiv— 14 
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'    Mr.  John  G.  Johnson  and  Mr.  JtichUrd  P.   White^  for  the 
plaintiffs  in  error : 

1.  The  jury  were  told  that  the  older  boy,  Joe,  had  testified 
that  he  saw  the  child  on  the  ground  and  that  the  screen  was 
upon  him.  This  boy  twice  testified  that  when  he  first  looked, 
Galen  was  picking  up  the  plaintiff  and  the  wire  screens  were 
standing  against  the  wall. 

2.  It  was  error  to  permit  the  jury  to  find  the  fact  that  the 
screens  did  fall  upon  the  plaintiff,  from  circumstances  wliich 
did  not  in  any  way  prove  its  existence.  The  only  witness  who 
said  that  he  saw  the  occurrence  was  too  young  at  that  time  to 
make  reliable  observations.  The  other  matters  which  the  jury 
were  told  they  might  consider  as  establishing  the  fall  did  not 
tend  to  prove  it. 

3.  The  learned  judge  erred  in  charging  that  "  There  is  no 
evidence  that  anything  else  than  the  falling  of  the  screen 
injured  it." 

There  was  the  testimony  of  the  boy  Washington,  that  he 
had  seen  the  plaintiff  at  play  the  afternoon  of  the  accident, 
and  two  witnesses  testified  that  a  push-cart  had  run  over  him 
three  days  before. 

4.  It  was  clear  error  to  charge  that  it  was  the  duty  of  every- 
one who  occupied  the  highway  to  do  so  "with  such  care  that 
no  injury  can  happen  to  any  one."  Those  who  occupy  the 
highways  do  not  guarantee  the  safety  of  all  others  who  occupy 
them. 

5.  There  was  a  failure  to  guard  the  jury  against  being  mis- 
led in  estimating  the  amount  of  damages.  They  might  infer 
from  what  they  were  told  that  they  were  justified  in  determin- 
ing the  amount  of  compensation  without  being  troubled  by  any 
rules  of  law.  Unless  the  jury  are  carefully  instructed  as  to 
their  duty  to  give  just  compensation  only,  and  not  more,  they 
inevitably  go  wrong. 

Mr.  A.  S.  L.  Shields^  for  the  defendant  in  error : 
1.  An  inspection  of  the  bill  of  exceptions  will  show  that  the 
defendants  had  sealed  but  a  general  exception  to  the  whole 
charge,  and  did  not  in  special  exceptions  "state  distinctly  the 
several  matters  of  law  in  such  charge  to  which  "  they  excepted, 
thus  violating  Rule  XL.,  §  162,  of  the  Rules  of  court  below. 
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But  if  this  general  exception  to  the  whole  charge  is  in  proper 
form  and  sealed  according  to  law,  then  the  defendants  have 
violated  Rule  XXIII.  of  this  court,  in  that  they  have  failed  to 
quote  the  charges  excepted  to,  totidem  verbis,  in  any  of  the 
assignments  of  error,  and  for  this  violation  of  the  last  men- 
tioned rule  the  plaintiff  invokes  the  infliction  of  the  penalty 
named  in  Rule  XXIV.  In  raising  these  objections  the  plaint- 
iff in  effect  demurs  to  the  pleadings  in  this  writ  of  error,  fol- 
lowing the  precedents :  Burkholder  v.  Stahl,  58  Pa.  371 ;  Neisij 
V.  Foster,  64  Pa.  495. 

2.  Nowhere  in  the  charge  does  it  appear  that  the  learned 
judge  gave  binding  instructions,  but,  on  the  contrary,  fairly 
and  fully  left  the  facts  to  the  jury.  "  If  the  facts  are  left  to 
the  jury  it  is  for  them  to  be  accurate.  The  responsibility  is 
upon  them.  That  is  their  sworn  duty,  even  if  ant  inaccuracy 
should  appear  in  a  recapitulation  of  the  testimony  by  the 
judge.  If  an  error  be  committed  in  this  sort  of  reference  by 
the  judge,  counsel  ought  to  call  his  attention  to  it,  and  if  after 
that  it  is  persisted  in,  then  there  arises  a  good  reason  for  an 
exception.  That  was  not  done  here : "  Thompson,  C.  J.,  in 
Yerkes  v.  Wilson,  81*  Pa.  19.  And  if  there  are  any  rules, 
legal  or  otherwise,  by,  which  an  estimate  of  the  compensation 
for  pain  and  suffering  or  deformity  can  be  calculated,  the 
defendants  have  failed  to  cite  the  authorities  where  they  may 
be  found.  The  court  charged:  "If  there  is  a  permanent 
injury  and  deformity  arising  from  the  accident,  then  the  prin- 
cipal question  for  you  to  determine  is,  how  far  it  has  injured 
his  earning  capacity."  Add  to  this  the  other  language  of  the 
charge  upon  the  subject  of  damages,  and  the  charge  as  a  whole 
most  carefully  instructed  the  jury  in  the  premises,  and  rigidly 
guarded  the  rights  of  the  defendants. 

Opinion,  Mr.  Justice  Mitchell  : 

The  bill  of  exceptions  contains  the  entire  charge  of  the 
learned  judge  who  presided  at  the  trial,  and  a  general  excep- 
tion on  the  part  of  the  defendant.  This  was  undoubtedly  con- 
trary to  the  rule  of  the  court  below,  which  requires  that  the 
several  matters  in  the  charge  to  which  exception  is  taken,  shall 
be  distinctly  stated  before  the  jury  shall  have  withdrawn,  and 
that  no  general  exception  to  the  whole  of  the  charge  shall  be 
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allowed.  This  is  a  good  rule.  It  tends  to  correct  accidental 
errors  in  the  statement  of  either  the  facts  or  the  law,  before 
they  have  had  opportunity  to  do  injury,  and  to  encourage  trials 
upon  the  merits  of  the  real  issues,  and  not  upon  trivial  points 
or  small  inaccuracies,  subsequently  worked  up,  under  the  spur 
of  an  adverse  verdict,  into  undue  importance. 

But  the  rule  is  meant  to  facilitate,  not  to  impede  the  fair 
and  accurate  conduct  of  litigation,  and  there  may  therefore 
}fe  cases  where  it  is  properly  relaxed  by  the  judge,  for  whose 
protection  it  was  mainly  enacted.  Such  was  apparently  the 
case  here.  It  appeai-s  that  two  exceptions  were  formally 
taken,  reduced  to  writing,  and  signed  by  the  judge,  but  the 
paper  having  been  mislaid,  the  judge  allowed  a  general  excep- 
tion to  the  whole  charge,  and  signed  the  bill  in  that  form. 
This  was  entirely  within  his  discretion  to  do,  and  the  whole 
charge  is  therefore  regularly  before  us  for  consideration. 

Further  objection  is  also  made  by  the  defendant  in  error  to 
the  assigfnments  of  error,  but  they  are  in  substantial  conformity 
to  our  rules.  The  charge  is  first  given  as  a  whole,  and  then  the 
parts  excepted  to  are  separately  and  specifically  assigned  for 
error.     This  is  the  correct  practice. 

Passing,  therefore,  to  the  consideration  of  the  assignments 
of  error,  we  have  at  once  an  illustration  of  the  wisdom  and 
value  of  the  rule  of  court  referred  to.  The  first  assignment  is 
that  the  learned  judge  erred  in  charging  that  the  older  boy 
had  testified  that  the  screen  fell  upon  the  plaintiflF.  By  the 
testimony  of  Joseph  Stemberger,  this  appears  to  have  been  an 
eiTor,  but  it  was,  no  doubt,  a  mere  inadvertence,  in  attribut- 
ing this  testimony  to  "  the  older  boy,"  which  was  Sternberger, 
instead  of  the  "older  brother,"  Lawrence  Leafey,  who  did  so 
testify,  an  error  which  would  no  doubt  have  been  immediately 
corrected  and  rendered  harmless,  had  the  judge's  attention 
been  called  to  it  as  required  by  the  rule  of  court.  As  it  is, 
however,  the  error  may  have  had  an  important  bearing  on  the 
jury's  view  of  the  case,  because  Sternberger  was  a  much  older 
boy,  and  his  memory,  therefore,  entitled  to  much  greater 
\veight  than  Lawrence  Leafey's.     This  assignment  is  sustained. 

The  next  five  assignments  are  somewhat  similiar  in  charac- 
ter, and  need  not  be  noticed  in  detail.  They  cover  recitals  of 
evidence  to  the  jury,  which  though  not  perhaps  strictly  accu- 
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rate,  are  not  as  a  whole  substantially  erroneous,  and  not  likely 
to  have  misled  the  jury. 

The  seventh  assignment  involves  a  point  of  some  impor- 
tance in  practice,  namely,  how  far  a  judge  may  comment  on  the 
absence  of  evidence.  The  reasons  why  certain  evidence  which 
might  naturally  be  looked  for,  may  not  be  produced,  are  so 
many  and  so  various,  and  sometimes  so  diCBcult  of  explanation, 
that  obviously  this  is  a  kind  of  argument  that  requires  careful 
handling,  especially  when  used  from  the  bench.  But  it  is  a 
legitimate  instrument  in  the  investigation  of  truth,  and  a 
liberal  discretion  in  its  use  must  be  allowed  to  the  trial  judge, 
who  is  in  a  far  better  position  to  determine  the  occasion  for  it 
than  this  court  possibly  can  be.  The  learned  judge  in  his 
charge,  alluding  apparently  to  an  argument  that  the  child  had 
not  been  injured  as  claimed,  that  in  fact  there  had  been  no 
accident  at  that  time  and  place,  reminded  the  jury  of  the  pres- 
ence of  several  employees  of  the  defendant  at  the  scene  of  the 
alleged  accident,  and  that  none  of  them  had  been  produced  to 
disprove  the  fact.  We  cannot  say  that  this  was  exceeding  the 
proper  privilege  of  a  judge  in  commenting  on  the  unexplained 
absence  of  evidence  which  ought  naturally  to  be  in  the  case. 

The  next  assignment  is  more  serious.  The  charge  that ''  I 
need  scarcely  say  to  you  that  it  is  their  (the  defendants') 
duty,  and  it  is  the  duty  of  every  one  who  occupies  the  high- 
way to  do  so  with  such  care  that  no  injury  can  happen  to  any 
one,"  imposes  a  liability  far  greater  than  the  law  sanctions. 
No  degree  of  care  has  ever  succeeded  in  altogether  avoiding 
accidents,  and  the  law  does  not  make  any  one  an  insurer 
against  them. 

The  effect  of  this  statement  of  the  law  to  the  jury  is  unfor- 
tunately nowhere  cured  by  an  explicit  announcement  of  the 
true  rule ;  for,  though  the  necessity  of  proof  of  negligence  of 
the  defendants  is  stated  correctly,  the  legal  standard  of  negli- 
gence is  not  clearly  defined  either  in  connection  with  the 
phrase  complained  of,  or  elsewhere,  in  such  form  as  to  guide 
and  control  the  minds  of  the  jury.  From  the  whole  tenor  of 
this  pai-t  of  the  charge  the  jury  might  very  probably  assume 
that  it  was  negligence  in  law  not  to  prevent  an  accident.  This 
assignment  is  sustained. 

The  remaining  assignments  relate  to  the  charge  as  to  the 
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measure  of  the  damages,  and  here  too  the  language  used  was 
unfortunate  and  misleading.  The  jury  were  told,  "  Now  in 
estimating  damages,  you  are  to  consider,  in  a  case  of  this  kind 
only,  the  pain  and  suffering  of  the  cliild  in  consequence  of  the 
injury.  There  is  no  rule  of  law  to  assist  you  in  arriving  at  a 
conclusion.  That  is  a  matter  entirely  for  yom^selves.  He  is  also 
entitled  to  compensation  for,  first  of  all,  the  deformity  which, 
the  doctor  has  said,  resulted  from  this  accident^  That  is  a 
matter,  gentlemen,  left  entirely  to  your  own  discretion  and 
judgment.  If  there  is  a  permanent  injury  and  deformity  aris- 
ing from  the  accident,  then  the  principal  question  for  you  to 
determine  is  how  far  it  has  injured  his  earning  capacity." 
This  language  cannot  be  said  to  convey  to  the  unlearned  mind 
the  proper  rule  for  the  estimation  of  damages.  The  law  can- 
not fix  amounts,  but  it  has  a  rule  by  which  they  are  to  be 
fixed ;  and,  in  cases  of  this  kind,  where  the  inherent  difficul- 
ties of  measuring  pain  and  suffering  by  a  money  standard  are 
already  so  great,  and  the  tendency  of  juries  to  suppose  that 
they  may  be  generous  rather  than  just,  is  so  strong,  it  is  error 
not  to  lay  down  for  the  guidance  of  the  jury  in  the  most  expli- 
cit terms,  the  limitation  of  their  verdict  to  compensation  and 
compensation  alone. 

While  this  idea  was  plainly  enough  in  the  judge's  mind,  his 
language  was  unfortunately  vague  and  inaccurate,  and  failed 
to  give  the  jury  that  clear  guide  which  in  cases  of  this  class  is 
especially  needed. 

The  judgment  is  reversed,  and  venire  de  novo 
awarded. 
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SCHUYLKILL  ETC.  R.  CO.  v.  H.  G.  HARRIS. 

ERBOB  TO  THE  OOtJBT  OF  COMMON  PLEAS  NO.  2  OF  PHTLADBIi- 

PHIA  COUNTY. 

Argued  January  31,  1889— Decided  February  11, 1889. 

1.  An  appeal  by  either  party  from  the  award  of  viewers  in  an  assessment 
of  damages,  under  the  general  railroad  law  (§11,  act  of  February  19, 
18:19,  P.  L.  84;  §  3.  act  of  April  9,  1856,  P.  L.  288),  operates  for  the 
benefit  of  both  parties,  and  after  the  time  within  which  it  is  to  be  taken 
has  expired,  it  may  not  be  withdrawn  without  consent. 

2.  AVhere,  however,  the  («urt,  at  the  instance  of  the  appellant  and  after 
the  time  limited,  has  en*oneously  ordered  an  appeal  to  be  withdrawn, 
report  to  be  confirmed  and  judgment  to  be  entered  on  the  award,  the 
otlier  party  is  not  entitled  to  enter  an  appeal  nunc  pro  tunc,  but  the  er- 
roneous order  will  be  vacated. 

3.  BrowTi  V.  Corey,  43  Pa.  496,  followed;  King  v.  Sloan,  1  S.  &  R.  77, 
and  Hostetter  v.  Kaufman,  11  S.  &  R.  146,  cases  relating  to  an  appeal 
from  an  award  made  under  the  arbitration  law,  distinguished. 

Before  Paxson,  C.  J.,  Stebbett,  Gbeen,  Clabk,  Will- 
iams, McCoLLUM  and  Mitchell,  J  J. 

No.  79  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  773 
December  term  1885,  C.  P.  No.  2. 

On  January  80,  1886,  a  petition  was  filed  by  the  Schuylkill 
River  East  Side  Railroad  Company  for  the  appointment  of 
viewers  to  assess  damages  for  the  entry  upon  and  occupation 
of  the  land  of  H.  G.  Harris,  in  thfc  26th  ward,  Philadelphia. 
On  Januaiy  18, 1887,  a  report  of  viewers  was  filed  awarding 
damages  to  H.  G.  HaiTis  in  the  sum  of  $3,250,  and  on  January 
26th,  Amanda  G.  Harris,  to  whom  as  the  real  owner  of  the 
land  all  damages  had  been  assigned,  entered  an  appeal  from 
the  award,  and  on  March  16th,  an  agreement  was  filed  for  an 
issue  on  the  appeal. 

At' the  trial  of  the  issue,  beginning  on  February  7, 1888,  be- 
fore Mitchell,  J.,  the  jury  returned  a  verdict  for  the  plaintiff 
for  one  cent  damages.  A  motion  and  reasons  for  a  new  trial 
were  filed  and  rule  granted,  which  rule  on  April  23d  was  made 
absolute. 

On  April  28, 1888,  on  motion  of  the  claimant,  a  rule  was 
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granted  to  show  cause  why  his  appeal  from  the  award  of  the 
viewers  should  not  be  withdrawn,  and  on  June  7th,  the  fol- 
lowing order  was  made  :  '*  So  much  of  rule  of  April  28, 1888, 
as  does  not  apply  for  leave  to  withdraw  appeal  and  discontinue 
issue  framed  thereon,  withdrawn ; "  but  on  June  8th,  the  rule 
to  withdraw  the  appeal  was  made  absolute,  and  the  same  day 
judgment  was  entered  upon  the  award  in  favor  of  the  claimant.* 

On  June  25, 1888,  on  motion  of  the  railroad  company,  a  rule 
was  granted  to  show  cause  why  they  should  not  enter  an  ap- 
peal from  the  award,  nunc  pro  tunc.  An  answer  having  been 
filed,  this  rule  was  discharged  on  October  10,  1888,*  and  on 
October  12th  the  claimant  caused  a  writ  of  fieri  facias  to  issue. 

On  October  18,  1888,  on  motion  of  the  railroad  company  a 
rule  was  granted  to  vacate  the  order  of  June  14th  confirming 
the  report  of  viewers  ^nd  entering  judgment  thereon,  and  that 
the  writ  of  fieri  facias  be  stayed.  On  October  31st  the  court 
set  aside  the  writ  of  fieri  facias  and  discharged  the  rule  as  to 
the  other  motions.* 

Thereupon  the  railroad  company  took  this  writ,  assigning 
as  error,  in  substance : 

1.  The  order  of  June  8, 1888,  making  absolute  the  rule  to 
withdraw  the  appeal,  confirming  the  report  of  viewers  and  en- 
tering judgment  thereon.* 

2.  The  order  of  October  10th,  1888,  refusing  to  permit  the 
company  to  enter  an  appeal  from  the  report  of  the  viewers 
nunc  pro  tunc* 

Mr.  Pierce  Archer  (with  4iim  Mr.  Thad.  L,  Vandenlice  and 
Mr.  Lewis  C.  Ca%sidy^^  for  the  plaintiff  in  error : 

Cited:  Brown  v.  Corey,  43  Pa.  495;  Navigation  Co.  v. 
Blair,  20  Pa.  78 ;  Martin  v.  Ives,  17  S.  &  R.  864 ;  Felton  v. 
Weyman,  10  Pa.  70 ;  Seal  v.  Raikoad  Co.,  1  Pears.  108. 

Mr.  Francis  E.  Brewster  (with  him  Mr.  H.  (?.  Harris)^  for 
the  defendant  in  error : 

Cited:  (1)  As  to  an  appeal  from  an  award  of  viewers:  §  3, 
act  of  April  9,  1856,  P.  L.  288 ;  (2)  as  to  an  appeal  from  an 
award  of  arbitrators,  by  analogy :  Act  of  March  20, 1810,  5 

*  The  facts  stated  are  gathered  alone  from  the  brief  docket  entries  printed, 
none  of  the  papers  filed  or  orders  made  being  presented  in  the  paper  books. 
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Sm.  L.  131 ;  King  v.  Sloan,  1  S.,&  R.  77;  Hostetter  v.  Kauf- 
man,  11  S.  &  R.  146 ;  Moore  v.  Hamilton,  unreported ;  Mar- 
tin V.  Ives,  17  S.  &  R.  364 ;  McKennan  v.  Henderson,  5  W.  & 
S.  371 ;  Act  of  March  28, 1820,  7  Sm.  L.  823 ;  Sections  25,  33, 
act  of  June  16,  1836,  P.  L.  722,  724;  Girard  Bank  v.  Schuyl-. 
kill  Bank,  8  W.  &  S.  242. 

OpiNroN,  Mr.  Justice  McCollitm: 

The  material  question  presented  by  this  record  is,  whether 
a  party  who  appeals  from  an  assessment  of  damages  by  view- 
ers appointed  under  the  general  railroad  law  of  February  19, 
1849,  may,  after  issue  joined  on  the  appeal  by  agreement  of 
parties,  a  verdict  in  the  issue  on  its  merits,  and  a  new  trial  , 
ordered,  withdraw  the  appeal  without  the  consent  of  the  oppo- 
site party,  and  have  judgment  on  the  report  of  viewers. 

The  law  allows  either  party  to  appeal  from  the  report  of  the 
viewers  within  thirty  days  from  the  filing  of  it,  but  is  silent 
as  to  the  effect  of  an  appeal  by  one  party  upon  the  right  and 
duty  of  the  other.  In  Brown  v.  Corey,  43  Pa.  495,  which  was 
an  issue  framed  on  an  appeal  from  an  assessment  of  damages 
by  viewers  appointed  under  the  lateral  railroad  law,  it  was 
held  that  the  refusal  of  the  court  below  to  allow  the  appeal  to 
be  withdrawn,  was  not  error,  and  it  was  said  that  "  if  one  party 
appeals  the  other  need  not.  The  cause  is  tried  de  novo  on 
the  appeal,  the  appellant  possessing  no  advantage  over  the 
appellee  by  reason  of  having  entered  the  appeal.  If  the  suc- 
cessful party  may  appeal,  and  after  the  twenty  days  have 
elapsed,  discontinue  his  appeal,  he  may  thereby  deprive  his 
adversary  of  the  re-trial  to  which  he  is  entitled.  If  such  a 
practice  were  tolerated  it  would  lead  to  oppression  and  fraud. 
It  has  long  been  the  policy  of  our  statutes  to  forbid  the  with- 
drawal of  appeals  from  the  awards  of  arbitrators  without  the 
consent  in  writing  of  the  opposite  party ;  and  in  Monongahela 
v.  Blair,  20  Pa.  78,  the  same  rule  was  applied  to  an  assessment 
of  damages  in  a  corporation  case.  It  is  equally  applicable  to 
cases  under  the  lateral  railroad  law."  As  the  provisions  of 
the  general  railroad  law  governing  appeals  differ  from  the 
provisions  of  the  lateral  railroad  law  on  the  same  subject  only 
in  the  time  allowed  for  an  appeal,  Brown  v.  Corey,  supra, 
would  seem  to  be  decisive  of  the  question  raised  here. 
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But  it  is  claimed  hy  the  defendant  in  error  that  authority 
for  the  action  of  the  court  below  allowing  the  appeal  to  be 
withdrawn,  and  confirming  and  enteiing  judgment  upon  the 
report  of  viewers,  is  found  in  King  v.  Sloan,  1  S.  &  R.  77,  and 
in  Hostetter  v.  Kaufman,  11  S.  &  R.  146.  These  were  cases 
in  which  the  status  of  an  award  after  an  appeal  from  it,  and 
the  appellant  had  suffered  a  voluntary  nonsuit,  was  considered. 
The  arbitration  act,  under  which  the  award  was  made,  express- 
ly provided  that  the  award  should  have  the  effect  of  a  judg- 
ment until  reversed  on  appeal,  and  it  was  determined  that  the 
entry  of  an  appeal  was  not  a  reversal  of  the  award.  But  for 
this  provision  of  the  statute  the  award  would  have  been  swept 
away  by  the  appeal  and  nonsuit.  In  Martin  v.  Ives,  17  S.  & 
R.  364,  it  is  stated  that  the  unreported  case  of  Moore  v.  Ham- 
ilton "  was  a  case  of  nonsuit,"  while  in  McKennan  v.  Hender- 
son, 5  W.  &  S.  371,  it  was  referred  to  as  deciding  "  that  upon 
an  appeal  from  an  award  of  arbitrators  the  appellant  had  a 
right  to  withdraw  his  appeal."  All  that  we  know  of  /the  case 
is  derived  from  these  references  to  it,  in  which  the  precise 
point  determined  by  it  does  not  appear. 

The  proceeding  for  the  assessment  of  damages  to  the  owner 
of  land  and  materials  taken  or  used  in  the  construction  of  a 
railroad,  is  statutory.  It  may  be  instituted  on  the  petition  of 
the  owner  or  of  the  railroad  company.  It  must  be  had  in  the 
Court  of  Common  Pleas  of  the  proper  county.  If  the  parties 
to  it  are  satisfied  with  the  report  of  viewers  and  the  court  con- 
firms it,  judgment  may  be  entered  upon  it,  but  if  either  party 
appeal  from  it,  either  party  "  may  put  the  cause  at  issue  in  the 
form  prescribed  by  said  court  and  the  same  shall  then  be  tried 
by  said  court  and  a  jury."  After  appeal  from  it,  the  report  of 
viewers  is  only  a  link  in  the  progress  of  the  proceedings  to 
issue,  and  it  has  none  of  the  effects  or  qualities  of  an  award 
under  the  compulsory  arbitration  law.  If  it  was  within  the 
purview  of  that  law  the  appeal  could  not  be  withdrawn  with- 
out the  consent  in  writing  of  the  opposite  party,  and  a  volun- 
tary nonsuit  would  sweep  away  the  entire  proceedings.  After 
appeal  either  party  has  a  right  to  an  issue  and  a  trial  by  the 
court  and  jury,  which  cannot  be  destroyed  by  the  act  of  the 
opposite  party  even  though  it  be  approved  by  the  court.  We 
think  therefore  that  it  was  error  to  allow  the  appeal  to  be 
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withdrawn  and  to  confirm  and  enter  judgment  on  the  report 
of  viewers,  and  the  specifications  which  relate  to  this  action 
of  the  court  below  are  sustained.     The  refusal  of  the  court  to 
allow  the  plaintiff  in  error  to  appeal  nunc  pro  tunc  was  not 
error,  and  the  specifications  which  allege  it  are  not  sustained. 
The  orders  making  absolute  the  rule  to  with- 
draw the  appeal  and  confirming  and  entering 
judgment  on  the  report  of  viewei'S  are  reversed* 


RIDGE  AVE.  PASS.  RY.  CO.  v.  PHILADELPHIA. 

EREOR  TO  THE  COUBT  OF  COMMON  PLEAS  NO.  2  OF  PHILADEL- 
PHIA COUNTY. 

Argned  February  1, 1889— Decided  February  11, 1889. 

(a)  By  the  acts  incorporating  two  distinct  passenger  railway  companies 
in  Philadelphia  in  1858-9,  the  companies  were  required  to  keep  the 
streets  and  avenues  occupied  in  the  constraction  and  operation  of  their 
several  lines  '*  in  perpetual  good  repair  "  at  their  own  cost  and  expense. 

(b)  By  §  8  of  the  act  of  March  8,  1872,  P.  L.  264,  ratifying  a  consolidation 
of  the  companies,  it  was  enacted  that  **all  provisions  in  the  charters  of 
the  two  companies  so  consolidated  as  above  recited,  not  included  in  this 
act,  are  hereby  repealed." 

1.  The  title  of  said  act  of  1872  being,  "An  act  relating  to  the  Ridge 
Avenue  Passenger  Railway  Company,"  it  was  obnoxious  to  §  8,  article 
XI.,  amendment  of  1864  to  the  constitution,  providing  that**  No  bill 
shall  be  passed  by  the  legislature  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  the  title." 

2.  Wherefore,  the  provisions  of  §  8  of  said  act  did  not  afford  a  defence 
against  the  dty^s  claim  for  damages  for  the  failure  of  said  passenger 
railway  company  to  repair  and  repave  the  streets  and  avenues  occupied 
by  its  lines,  as  provid^  in  its  incorporating  act. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  96  January  Term  1889,  Sup.  Ct. ;  court  below.  No.  148 
December  Term  1887,  C.  P.  No.  2. 

On  November  16,  1887,  the  city  of  Philadelphia  brought 
assumpsit  against  the  Ridge  Avenue  Passenger  Railway  Co., 
and  filed  a  statement  claiming  the  right  to  recover  various 
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sums  of  money  expended  by  the  plaintiff  in  1884,  in  the 
repairing  and  repaying  of  Ridge  avenue,  occupied  by  the 
defendant  company's  railway,  after  notice  to  the  company  to 
do  and  perform  the  same.  The  bills  rendered  and  payment 
of  which  was  refused  amounted  to  the  sum  of  $1,397.56. 

The  defendant  company  filed  an  affidavit  of  defence  denying 
liability  for  the  claim  sought  to  be  recovered,  and  averring  that 
the  corporation  was  formed  by  the  union  and  consolidation  of 
two  earlier  corporations,  and  as  thus  consolidated  was  re- 
chartered  by  the  act  of  March  8,  1872,  P.  L.  264.  The  two 
earlier  corporations  thus  consolidated  were  the  Girard  College 
Passenger  Railway  Company,  incorporated  by  the  act  of  April 
15,  1858,  P.  L.  300,  §  8  of  which  was  similar  in  its  provisions 
to  §  8  of  the  act  of  March  28, 1859,  hereafter  referred  to.  The 
Girard  College  &  Manayunk  Passenger  Railway  Company  was 
incorporated  by  the  act  of  March  28,  1859,  P.  L.  264,  one  of 
the  sections  of  which  was  as  follows : 

''Section  8.  That  said  company,  in  constructing  said  road, 
shall  conform  to  the  grades  now  established,  or  hereafter  to  be 
by  law  established,  of  the  several  streets  and  avenues  traversed 
by  said  road,  and  keep  said  roads  and  avenues  in  perpetual 
good  repair,  at  the  proper  expense  of  said  company ;  and  shall 
moreover  be  subject  to  all  ordinances  of  the  city  councils  here- 
tofore or  hereafter  to  be  passed,  regulating  city  passenger 
railways." 

The  act  of  March  8,  1872,  referred  to,  was  entitled,  "  An 
Act  relating  to  the  Ridge  Avenue  Passenger  Railway  Com- 
pany," and  one  of  its  sections  was  the  following : 

"Section  8.  All  provisions  in  the  charters  of  the  two 
companies  so  consolidated  as  above  recited,  not  included  in 
this  act,  are  hereby  repealed:  Provided  alwfiys,  That  any 
supplements  to  the  said  charters,  which  may  have  been  here- 
tofore granted,  shall  be  and  remain  in  full  force  and  virtue, 
and  enure  to  the  said  the  Ridge  Avenue  Passenger  Railway 
Company,  consolidated  as  aforesaid." 

On  June  4,  1888,  the  plaintiff  entered  a  rule  to  show  cause 
why  judgment  should  not  be  entered  for  want  of  a  sufficient 
affidavit  of  defence,  an  agreement  being  filed  by  which  all 
special  acts  of  assembly  relating  to  the  said  company  or  com- 
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panies  were  to  be  considered  as  set  out  on  the  record.  This 
rule  on  November  8th,  was  made  absolute,  Hare,  P.  J.,  filing 
the  following  opinion : 

The  constitution  of  Pennsylvania  provides  ai  "  "  "^^ 

bill,  except  general  appropriation  bills,  shall 
taining  more  than  one  subject,  which  shall  be  c 
the  title."  The  question  is,  does  the  act  of  \ 
ratifying  the  consolidation  of  the  Girard  College 
way  Company  and  the  Ridge  Avenue  and  Mana] 
Railway  Company,  sin  against  this  rule.  If  it  - 
defence  to  the  city's  claim  for  damages  for  the 
railway  company  to  repair  the  streets  as  pre 
charter. 

To  understand  the  controversy  we  must  rev 
out  of  which  it  arose.  The  Ridge  Avenue  t 
Passenger  Railroad  Company  was  bound  by 
keep  the  several  streets  and  avenues  traversed 
peipetual  good  repair  at  the  proper  expense  o 
pany,  and  also,  "  subject  to  all  ordinances  of  tt 
heretofore  or  hereafter  to  be  passed  regulating 
railways."  They  entered  into  an  agreement  w 
College  Passenger  Railway  Company  which  ma 
nies  one  under  the  title  of  the  Ridge  Avenue  Pas 
Company,  and  subsequently  procured  the  pass 
above  referred  to,  ratifying  and  confirming  ^ 
done.  Why  it  was  thought  necessary  to  obtai 
confirmation  of  a  union  which  was  valid  und( 
laws  does  not  distinctly  appear,  but  one  motiv 
a  desire  to  get  rid  of  the  obnoxious  clause 
requiring  the  company  to  give  the  city  of  Phi 
thing  in  return  for  the  valuable  and  exclusive 
her  streets  for  railway  traffic.  Whether  such 
the  case,  the  means  taken  were  singularly  well  t 
an  end. 

It  might  be  doubtful  whether  the  legislature 
company  beyond  municipal  control,  and  release 
obligation  of  repairing  the  highways,  which  to 
had  become  their  own,  and  it  would  be  obviou 
the  select  and  common  councils  to  protest  agains 
of  rights  which  the  citizens  whom  they  represer 
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ested  in  maintaining.  A  bill  disclosing  such  a  purpose  would 
meet  with  objections  and  might  not  become  a  law.  If,  on  the 
other  hand,  the  legislature  were  simply  asked  to  confii-m  the 
union  of  both  companies  as  one  body,  and  the  bill  was  so  drawn 
and  so  entitled  as  to  indicate  that  the  sole  purpose  was  to 
assure  the  union  already  effected,  subject  tcf  existing  burdens, 
there  presumably  would  be  no  opposition  from  any  quarter, 
because  no  one  outside  of  the  railway  company  would  be  coi^ 
rectly  informed. 

The  act  was  accordingly  denominated  in  the  most  general 
terms  "An  Act  relating  to  the  Ridge  Avenue  Passenger  Rail- 
way Company ; "  and,  after  reciting  the  consolidation  of  the 
companies,  as  above  described,  went  on  to  declare  that  the  new 
body  corporate  should  "have,  use,  and  maintain  the  milways 
which  were  of  the  said  corporation  so  consolidated  as  they  are 
now  laid,  constructed,  and  used."  Rules  were  then  laid  down 
for  the  government  of  the  company,  certain  duties  imposed 
and  powers  conferred,  and  it  was  finally  declared  that  "all 
provisions  in  the  charters  of  the  two  companies,  so  consolidated 
as  above  recited,  not  included  in  this  act,  are  hereby  repealed." 
The  effect  was  to  give  the  bill  a  double  aspect,  on  one  side 
relating  to  the  railway  company,  and  releasing  them,  and  on 
the  other,  to  the  city  of  Philadelphia,  and  not  only  depriving 
her  of  the  needful  control  provided  for  when  the  company  was 
originally  chartered,  but  of  the  right  to  require  the  company 
to  keep  the  streets  in  order. 

Can  such  an  act  be  said  to  have  only  one  subject  clearly 
expressed  in  the  title  ?  Had  it  been  entitled,  "  An  Act  relat- 
ing to  the  Ridge  Avenue  Railway  Company  and  the  city  of 
Philadelphia,"  it  might  justly  have  been  said  to  have  a  single 
clearly  expressed  subject,  namely,  the  relations  between  the 
two  specifically  defined  bodies ;  and,  had  the  people  of  Phila- 
delphia and  their  representatives  at  Harrisburg  failed  to  inquire 
what  these  relations  were,  and  how  they  were  affected  by  the 
repealing  clause,  it  might  have  been  just  to  regard  them  as 
in  default,  although  the  notice  even  then  would  have  been 
scant  in  rendering  it  necessary  to  examine  the  charter  of  the 
railway  company  in  order  to  ascertain  the  truth.  But  as  the 
matter  actually  stood,  there  was  nothing  to  put  them  on 
inquiry  or  suggest  the  idea  that  a  bill  denoting  an  intention 
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simply  to  regulate  the  railway,  bore  hardly  on  the  city.  There 
is  the  more  reason  for  such  an  inference  because  the  policy  of 
the  state  and  city  has  been  to  charge  passenger  railways  with 
the  duty  of  repairing  the  streets  which  they  use. 

As  far  back  as  July,  1857,  councils  provided  by  an  ordinance, 
which  is  still  in  force,  that  '^all  passenger  railway  companies 
shall  be  at  the  entire  cost  and  expense  of  maintaining,  paving, 
repairing  and  repaving  that  may  be  necessary,  upon  any  road, 
street,  or  alley  occupied  by  them."  Since  then,  charters  have 
been  granted  to  twenty-seven  passenger  railway  companies, 
each  containing  a  provision  that  the  company  shall  repair  the 
streets,  or  what  comes  to  the  same  thing,  that  they  shall  be 
subject  to  the  city  ordinances.  This,  I  believe,  is  the  firat 
instance  where  the  clause  imposing  the  obligation  has  been 
repealed,  and  it  cannot  reasonably  be  supposed  that  the  legis- 
Liture  would  advisedly  have  favored  this  particular  company 
at  the  expense  of  the  city.  Such  a  bill  is  obviously  at  variance 
with  the  purpose  of  the  constitution,  which,  as  defined  by  the 
Supreme  Court,  is,  that  the  title,  when  read  in  connection  with 
the  body  of  the  act,  shall  clearly  indicate  the  subject,  and  still 
more  that  it  shall  not  denote  a  single  subject  when  it  really 
covers  two :  Union  Pass.  Ry.  Co.'s  Apj),  81*  Pa.  91 ;  Becker  v. 
Allegheny,  85  Pa.  191 ;  Rogers  v.  The  Manufacturer's  Improve- 
ment Co.,  109  Pa,  109,  111 ;  Phoenixville  Bor.  Road,  109  Pa.  44. 

In  the  case  last  cited,  a  bill  entitled  "An  Act  relating  to 
boroughs  in  the  county  of  Chester"  enumerated  vfirious  acts, 
and  provided  that  the  same  "shall  be  repealed  so  far  as  they 
relate  to  the  boroughs  now  incorporated  or  hereafter  to  be 
incorporated  in  the  coimty  of  Chester,"  and  that  "like  pro- 
ceedings shall  be  had  for  the  opening,  widening  and  straight- 
ening the  roads  and  streets  in  the  said  boroughs,"  and  "for 
the  assessment  of  damages  sustained  thereby,"  "as  are  by  law 
provided,"  as  regards  "public  roads  within  the  said  county  of 
Chester  outside  of  said  boroughs."  Here  the  title,  read  in 
connection  with  the  enacting  clause,  disclosed  the  aim  of  the 
bill  more  fully  than  in  the  case  before  us  now.  But  the 
Supreme  Court  held  that  since  the  act  not  only  exonerated  the 
boroughs  from  the  payment  of  damages,  but  threw  them  on  the 
county,  it  had  in  effect  two  subjects,  and  both  should  have 
been  denoted  in  the  title  with  such  clearness  as  to  notify  the 
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parties  whose  interests  were  injuriously  affected.  So  here,  the 
title  should  have  been  so  drawn  as  to  warn  the  citizens  of  Phil- 
adelphia that  the  bill,  if  passed,  would  shift  the  burden  of 
repairing  the  streets  to  their  shoulders,  and  free  the  railway 
company  from  the  control  of  councils.  The  case  of  Phoenix- 
ville  Bor.  Road  was  cited  and  approved  in  Sewickley  Borough 
V.  Sholes,  118  Pa.  165,  and  we  cannot  consistently  with  these 
decisions  hold  the  present  act  constitutional. 

Judgment  is  therefore  rendered  for  the  plaintiiBE  in  the  sum 
of  $1,397.56,  being  the  damages  for  the  failure  of  the  defend- 
ants to  repair  the  streets  as  assessed  in  the  case  stated. 

Judgment  having  been  entered  as  directed  in  favor  of  the 
plaintiff,  the  defendant  took  this  writ,  assigning  the  entry 
thereof  as  error. 

Mr.  J.  Howard  Gendell^  for  the  plaintiff  in  error : 
The  rule  is  that  it  is  not  necessary  that  the  title  of  an  act 
should  be  a  complete  index  to  it.  It  is  sufficient  that  it  fairly 
give  notice  of  the  general  subject-matter,  so  as  reasonably  to 
lead  to  an  inquiry  into  its  body :  Church  St.,  64  Pa.  353 ;  Com- 
monwealth V.  Green,  58  Pa.  226 ;  Yeager  v.  Weaver,  64  Pa. 
425  ;  Allegheny  Co.  Home's  Case,  77  Pa.  77 ;  State  Line  etc- 
R.  Co.'s  App.,  77  Pa.  429 ;  Mauch  Chunk  v.  McGee,  81  Pa. 
433 ;  Esling  s  App.,  89  Pa.  205.  Other  cases  are  equally  as 
strong ;  these  are  given  as  samples.  The  decisions  elsewhere 
are  in  the  same  spirit :  Cooley,  Const.  Lim.,  *146.  The  title 
of  the  act  is  as  wide  a  title  aa  if  it  were  "A  supp\ement  to  " 
the  original  charter,  yet  such  supplements  have  always  been 
sustained  where  they  relate  to  matters  contained  in  the  acts  to 
which  they  are  supplements:  Pottstown  Borough,  117  Pa.  538, 
546;  Allegheny  Co.  Home's  Case,  supra;  State  Line  etc.  R. 
Co.'s  App.,  supra ;  Craig  v.  Presbyterian  Church,  88  Pa.  42. 
The  repeal  of  a  provision  in  an  act  of  course  relates  to  a  matter 
in  that  act  and  is  germane  to  it :  Gabbert  v.  Railroad  Co.>  11 
Tnd.  365  (71  Amer.  D.  358).  In  all  the  cases  in  which  acts 
have  been  held  void  in  whole  or  in  part  for  this  reason,  the 
title  has  been  actually  misleading :  Union  Pass.  Ry.  Co.'s  App., 
81*  Pa,  91 ;  Beckert  v.  Allegheny,  85  Pa.  191 ;  Dorsey's  App., 
72  Pa.  192 ;  Sewickley  Borough  v.  Sholes,  118  Pa.  165 ;  Hat- 
field V.  Commonwealth,  120  Pa.  895. 
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Mr.  AhraTiam  M.  Beitler  (with  him  Mr.  Charles  F. 
for  the  defendant  in  error : 

Section  8,  article  XI.  of  the  amendment  of  1864  i 
stitution  of  1838,  provided:  "No  bill  shall  be  past 
legislature  containing  more  than  one  subject,  whic 
clearly  expressed  in  the  title,  except  appropriat 
Section  8,  article  III,,  of  the  constitution  of  1874,  d 
in  phraseology.  According  to  the  numerous  decis 
these  constitutional  provisions,  the  title  of  an  act 
only  embrace  the  subject  of  the  legislation,  but 
express  the  same  so  clearly  as  to  give  notice  of  the 
purpose  to  those  who  may  be  specially  intereste( 
Blood  V.  Mercelliott,  53  Pa.  391 ;  Church  St.,  54 
Commonwealth  v.  Green,  58  Pa.  226 ;  Dorsey's  Aj 
192 ;  Allegheny  Co.  Home's  Case,  77  Pa.  77 :  Mau 
V.  McGee,  81  Pa.  433;  Union  Pass.  Ry.  Co.'s  Ap] 
91 ;  Beckert  v.  Allegheny,  85  Pa.  191 ;  Ruth's  Ap 
N.  498 ;  Phoenixville  Bor.  Road,  109  Pa.  44 ;  Pottst 
117  Pa.  546;  Sewickley  Bor.  v.  Sholes,  118  Pa.  169 
V.  Improvement  Co.,  109  Pa.  109 ;  Hatfield  v.  Comn 
120  Pa.  395, 

Per  Curiam: 

The  opinion  of  the  learned  and  able  president  of 
below  is  so  clear  and  satisfactory  that  we  adopt 
opinion  of  this  court,  and  affirm  the  judgment  for  t 
given  by  him. 

Judgment  a 


J.  G.  DITMAN  V.  B.  F.  RAULE  &  CO 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  NO.  8  OF  1 

PHIA  COUNTY. 

Argued  January  11, 1889— Decided  February  18, 1889 

1.  Although  a  sale  of  goods  unaccompanied  by  a  deliverj 
sion  is  in  law  fraudulent  and  void  as  to  creditors  existing 
made,  yet  as  to  subsequent  creditors  it  is  fraudulent  only  a 
fact  intended  to  be  defrauded. 

Vol.  cxxiv — ^15 
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2.  Where  tiie  validity  of  a  sale  of  goods  is  attacked  by  a  creditor 
whose  debt  is  subsequently  incurred,  and  there  is  no  question  raised 
as  to  the  good  faith  of  the  sale  as  between  the  parties  thereto,  it  is 
error  to  charge  that  the  sale  is  fraudulent  in  law  and  therefore  void. 

Before  Paxson,  C.  J.,  Stbrbett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No.  166  July  Term  1887,  Sup.  Ct. ;  court  below,  No.  178 
September  Term  1886,  C.  P.  No.  3. 

On  November  20, 1886,  upon  a  single  bill  dated  October  12, 
1886,  for  $100  payable  on  demand,  a  judgment  was  entered  in 
favor  of  B.  Frank  Raule  &  Co.  against  G.  W.  Drumeller  for 
the  sum  of  ill0.60,  including  attorney's  commissions  and  in- 
terest. On  the  same  day  an  execution  was  issued,  upon  which 
the  sheriff  made  a  levy  upon  three  certain  printing  presses  and 
other  proi)erty  of  a  printing  establishment.  These  presses  and 
other  property  were  claimed  by  Joseph  G.  Ditman,  and  on 
December  6, 1886,  an  issue  was  formed  upon  a  sheriff's  inter- 
pleader, wherein  the  claimant  was  made  plaintiff  and  the  exe- 
cution creditors  defendants. 

At  the  trial  of  the  issue  on  April  13,  1887,  it  was  shown  in 
proof  of  the  claimant's  title  that  on  March  9, 1886,  Drumeller, 
the  execution  defendant,  was  indebted  to  Joseph  G.  Ditman 
in  the  sum  of  $348,  and  there  were  executions  out  against  him 
upon  indebtedness  to  others  to  the  amount  of  $230.  On  the 
day  stated,  Ditman  took  from  Drumeller  a  bill  of  sale  of  all 
the  property  in  his  printing  office,  including  that  in  dispute, 
and  paid  in  cash  $230  to  be  applied  to  the  executions.  The 
consideration  set  out  in  the  bill  of  sale  was  $578,  covering  the 
indebtedness  to  Ditman  and  the  cash  paid  to  discharge  the 
executions,  and  it  was  fully  as  much  as  the  property  was  worth. 
In  the  same  transaction,  Ditman  made  a  lease  to  Drumeller 
demising  to  him  all  the  property  covered  by  the  bill  of  sale  for 
the  term  of  one  year  from  March  12, 1886,  for  the  rent  or  sum 
of  $678  payable  in  equal  monthly  instalments,  on  the  twelfth 
day  of  each  month,  the  first  payment  to  be  made  on  April  12, 
1886,  and,  in  default  of  payment  of  the  rent  as  agreed  on  for 
five  days,  the  lease  was  to  become  void  with  the  right  to  the. 
lessor  to  enter  and  remove  the  property,  the  lessee  to  have  the 
right  at  any  time  during  the  continuance  of  the  lease  to  pur- 
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chase  the  property  for  $578.     The  property  remained  in  the 

same  building  and  in  the  custody  of  Dr'umeller  until  levied 

upon  by  the  sheriff. 

The  court,  Finlbtter,  P.  J.,  charged  the  jury : 

"This  is  a  question  of  fraud  in  law  and  it  is  for  the  court. 

I  charge  you  to  find  a  verdict  for  the  defendants." 

A  verdict  having  been  rendered  for  the  defendants,  a  rule 

for  a  new  trial  was  discharged  and  judgment  entered,  when 

the  plaintiff  took  this  writ  assigning  as  error  the  instruction  to 

the  jury  to  find  for  the  defendants. 

Mr,  Chas.  Lex  Smyth,  for  the  plaintiff  in  error : 
This  was  a  printing  establishment,  and  constructive  change 
of  possession  was  all  that  was  possible  under  the  circumstances. 
No  such  change  of  possession  as  will  defeat  the  fair  and  honest 
object  of  the  parties  is  required.  The  case  should  have  been 
sent  to  the  jury  to  find  whether  the  sale  was  in  good  faith  or 
merely  colorable :  Buckley  v.  Duff,  114  Pa.  596  ;  Crawford  v. 
Davis,  99  Pa.  576;  McClure  v.  Forney,  107  Pa.  414;  KcKib- 
bin  V.  Martin,  64  Pa.  360 ;  Ziegler  v.  Handrick,  106  Pa.  87. 
Moreover,  there  could  have  been  no  intention  to  defraud  a 
creditor  whose  debt  was  subsequently  contracted,  and  the  sale 
was  not  void  as  to  him :  Monroe  v.  Smith,  79  Pa.  459 ;  Byrod's 
App.,  81  Pa.  241 ;  Harlan  v.  Maglaughlin,  90  Pa.  800 ;  Maynes 
V.  Atwater,  88  Pa.  496. 

Mr.  W.  H.  Peace^  for  the  defendants  in  error,  filed  no  brief. 

Opinion,  Mr.  Justice  Williams  : 

This  was  an  issue  framed  under  the  provisions  of  the  inter- 
pleader act.  Ditman  was  the  claimant  of  the  goods  levied 
on,  and  the  title  he  set  up  rested  on  the  following  facts : 

In  March,  1886,  Drumeller  was  the  owner  of  a  printing 
oflBce,  at  No.  62  North  Fourth  St.,  PhUadelphia.  The  sheriff 
levied  upon  all  the  presses,  type  and  fixtures,  and  advertised  the 
same  for  sale.  Before  the  day  of  sale  Ditman  paid  the  sheriff 
the  amounts  due  upon  the  writs  in  his  hands  and  they  were  re- 
turned accordingly.  He  then  bought  all  the  materials  from 
Drumeller  at  private  sale,  and  on  the  same  day  made  a  lease  of 
them  to  the  former  owner,  who  continued  to  use  them  and  to 
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carry  on  business  in  the  office  in  his  own  name.  On  November 
20, 1886,  Raule  &  Co.  caused  a  judgment  to  be  entered  in  the 
Common  Pleas  of  Philadelphia  against  Drumeller,  on  a  judg- 
ment note  dated  October  12, 1886,  and  a  writ  of  fieri  facias 
was^  issued  thereon.  The  sheriff  levied  on  the  presses,  type, 
and  fixtures  of  the  printing  office  at  No.  62  North  Fourth  St.,  in 
use  by  the  defendant  in  the  writ.  Ditman  claimed  to  be  the 
owner,  and  set  up  his  purchase  made  in  the  previous  March, 
and  his  lease  to  the  defendant.  At  the  conclusion  of  the  evi- 
dence on  the  part  of  the  plaintiff  the  court  instructed  the  jury 
as  follows :  "  This  is  a  question  of  fraud  in  law  and  it  is  for 
the  court.    I  charge  you  to  find  a  verdict  for  the  defendant.'* 

The  question  presented  by  this  instruction  upon  the  evidence 
in  this  case  is  whether  a  sale  of  goods,  made  under  such  cir- 
cumstances as  to  render  it  void  as  to  existing  creditors  and 
bona  fide  purchasers  for  value,  is  also  void  as  to  all  persons 
who  may  thereafter  become  creditors  of  the  vendor.  A  sale 
of  personal  chattels  though  not  accompanied  by  a  delivery 
may  be  good  between  the  parties.  While  such  a  sale  is  a  legal 
fraud  as  to  persons  standing  in  a  position  to  be  defrauded  by 
it,  as  to  all  other-persons  it  may  be  valid  if  it  is  free  from  fraud 
in  fa(5t. 

In  regard  to  conveyances  of  real  estate  the  rule  is  well  set- 
tled. The  conveyance  is  void  as  to  those  intended  to  be  de- 
frauded, but  as  to  aU  others  it  may  be  valid,  because  it  is  the 
fraudulent  intent,  whether  declared  by  the  court  as  matter 
of  law,  or  by  the  jury  as  matter  of  fact,  that  vitiates  the  con- 
veyance. The  same  reason  is  at  the  foundation  of  the  rule 
relating  to  sales  of  personal  property.  As  to  those  who 
are  in  a  position  to  be  defrauded  by  the  sale  when  it  is  made, 
the  law  under  certain  circumstances  holds  it  void,  but  as  to 
others  the  question  may  be  one  of  bona  fides.  This  was  so 
held  in  Buckley  v.  Duff,  114  Pa."  596.  The  rule  was  stated 
by  our  brother  Clark  in  that  case  to  be  that  "  a  transfer  of 
personal  property  void  as  to  existing  creditors,  is  not  necessa- 
rily void  as  to  subsequent  creditors.  It  is  fraudulent  only  as 
to  those  it  was  intended  to  defraud."  The  learned  'judge  of 
the  court  below  held  in  this  case  the  opposite  to  be  the  rule, 
declaring  the  sale  necessarily  void  as  to  subsequent  creditors 
because  so  made  as  to  be  void  as  to  existing  ones. 
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There  was  no  question  raised  over  the  bona  fides  of  the  sale 
as  between  vendor  and  vendee.  The  evidence  showed  the 
payment  of  a  full  consideration  by  the  vendee  to  save  the 
property  levied  on  from  a  sale  by  the  sheriff.  It  abo  showed 
the  execution  of  a  lease  to  the  vendor  to  enable  him  to  con- 
tinue in  business.  No  sort  of  unfairness  or  fraud  in  fact 
appeared  in  the  transaction.  The  claim  of  Raule  &  Co.  seems 
to  have  originated  several  months  after  Ditman's  purchase, 
and  their  rights  as  creditors  are  to  be  determined  by  reference 
to  the  state  of  things  existing  when  their  debt  was  contracted, 
and  not  by  that  which  did  exist  a  month  or  a  year  or  several 
years  before  that  time. 

The  error  assigned  to  the  charge  of  the  court 
below  is  sustained.  The  judgment  is  reversed, 
and  a  venire  facias  de  novo  awarded. 


HENRY  HESSEL  v.  C.  S.  FRITZ.  \^  ^1 

BKBOB  TO  THB  COUBT  OP  COMMON  PLEAS  NO.  1  OF  PHILADEI/- 

PHIA  COUNTY. 

Argued  January  15, 1889— Decided  February  18, 1889.* 

(a)  On  a  rule  to  show  cause  why  the  sheriff  should  not  proceed  to 
execute  a  writ  of  habere  facias,  issued  after  a  judgment  for  the  plaintiff 
in  an  action  of  ejectment,  the  sheriff  answered  that  he  found  another  in 
possession,  claiming  to  hold  by  a  paramount  title. 

(b)  The  person  in  possession  also  answered,  claiming  that  he  was 
in  possession  before  the  action  of  ejectment  was  instituted,  and  held,  not 
under  defendants  therein,  but  under  title  paramount  to  that  of  the 
defendants,  had  not  been  made  a  party  to  said  action,  and  remained  in 
possession  when  the  habei'e  facias  issued. 

,1^.  In  such  case,  it  was  error  to  make  the  rule  absolute  and  order 
the  claimant  in  possession  to  be  ejected,  without  hearing  or  trial  and 
without  a  day  in  court  ;  and,  as  by  said  order  the  claimant  was  brought 
upon  the  record,  he  was  entitled  to  a  writ  of  eiTor  in  his  own  name 
upon  which  to  review  the  proceeding. 

*^e  the  next  case. 
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Before  Paxson,  C.  J.,  Sterbett,  Green,  Clark,  Wil- 
liams, McCoLLUM,  and  Mitchell,  JJ. 

No.  15  July  Term  1888,  Sup.  Ct.;  court  below,  No.  600 
December  Term  1887,  C.  P.  No.  1. 

On  January  11, 1888,  upon  an  affidavit  filed  with  a  copy  of 
a  lease  from  James  P.  Rossiter  to  Jacob  B.  Lefevre  and  Wm.^ 
T.  Lancaster,  the  reversion  and  rental  due  thereon  having 
been  assigned  by  the  lessor  to  Clinton  S.  Fritz,  and  under  the 
authority  of  a  provision  in  said  lease,  a  judgment  in  ejectment 
for  the  demised  premises,  to  wit,  a  store-room  and  cellar  at 
the  corner  of  Tenth  and  Race  streets,  was  confessed  in  favor 
of  "  CUnton  S.  Fritz,  assignee  of  James  P.  Rossiter,  against 
Jacob  B.  Lefevre  and  William  T.  Lancaster,  trading  as  Lefevre 
&  Lancaster,  and  all  persons  claiming  under  them."  On  the 
same  day  writs  of  fieri  facias  and  habere  facias  were  issued, 
returnable  to  the  first  Monday  of  February,  1888. 

On  January  14, 1888,  one  Henry  Hessel  presented  his  peti- 
tion setting  forth  that  he  was  in  possession  of  the  premises 
before  the  commencement  of  the  action,  not  claiming  to  hold 
under  the  defendants,  and  prayed  for  a  rule  to  set  aside  the 
judgment  and  proceedings  thereunder.  This  rule  having  been 
heard  on  depositions  filed,  on  January  21,  1888,  it  was  dis- 
charged. 

The  writ  of  habere  facias  being  as  yet  unexecuted,  on  March 
22,  1888,  the  plaintiff  obtained  a  rule  to  show  cause  why  the 
sheriff  should  not  proceed  to  execute  the  same,  when  the  sheriff 
answered  that  he  had  gone  upon  the  premises  to  execute  said 
writ  and  found  them  to  be  in  the  possession  of  one  Henry 
Hessel,  whb  was  not  a  party  to  the  proceeding  and  who  claimed 
to  hold  by  a  paramount  title,  as  appeared  by  his  "answer'* 
attached ;  in  view  of  which  facts  the  respondent  was  advised, 
etc.  Attached  to  the  sheriff's  answer  to  the  rule  was  a  paper 
signed  and  verified  by  Henry  Hessel,  entitled,  "  The  answer 
of  Heniy  Hessel  to  the  rule  on  the  sheriff,"  etc.,  which  set, 
forth,  inter  alia,  as  follows : 

"  That  at  the  time  of  the  commencement  of  said  action  of 
ejectment  and  the  entry  of  the  judgment,  and  issuing  execu- 
tion thereupon,  the  said  Lefevre  and  Lancaster  were  not  in 
possession  of  the  said  premisses,  and  had  not  been  in  possession 
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of  the  same  since,  to  wit,  the  seventeenth  day  of  March, 
A.  D.  1887,  but  that  your  respondent,  the  said  Henry  Hessel, 
was  then  and  there  in  possession  of  these  said  premises  at  the 
time  when  the  said  action  of  ejectment  was  commenced  and 
the  judgment  confessed,  and  the  writ  of  habere  facias  posses- 
sionem was  issued. 

**  That  your  respondent  does  not  claim  to  hold  the  said 
premises  by  or  under  the  said  Lefevre  &  Lancaster,  the  defend- 
ants, or  by  or  through  the  plaintiff,  Clinton  S.  Fritz ;  or  by 
or  through  or  under  any  persons  claiming  by,  through  or 
under  them  or  either  of  them.  That  your  respondent  holds 
the  premises  aforesaid  by,  through  or  under  the  said  James 
P.  Rossiter,  as  agent  of  the  owners  of  the  said  premises ;  that 
your  deponent  did,  to  wit,  on  the  sixteenth  day  of  August, 
A.  D.  1887,  obtain  possession  of  the  said  premises,  by  a  lease 
fi'om  said  Rossiter,  as  agent  as  aforesaid,  by  the  terms  of 
which  agreement  the  said  deponent  waa  to  pay  the  said  Rosr 
siter,  agent,  the  sum  of  twenty-five  dollars  monthly  for  each 
and  every  month  he  remained  in  possession,  and  was  to  hold 
the  premises  from  year  to  year,  until  three  months'  notice 
was  first  given  him  at  the  expiration  of  his  then  current 
year;  that  in  pursuance  of  this  agreement,  your  deponent 
entered  into  possession  of  said  premises,  and  has  continued 
to  hold  them;  that  your  deponent  has  not  received  any 
notice  from  his  landlord,  the  said  Rossiter,  to  quit  the  prem- 
ises, nor  could  he  give  him  any  notice  except  three  months 
prior  to  the  sixteenth  day  of  August  of  any  year." 

On  April  7, 1888,  the  court  in  banc,  Allison,  P.  J.,  made 
absolute  the  rule  upon  the  sheriff  to  proceed  to  execute  the 
writ  of  habere  facias,  when  Henry  Hessel  took  this  writ, 
assigning  as  error  the  order  making  the  said  rule  absolute. 

Mr.  William  C.  Mdyn^y  for  the  plaintiff  in  error: 

In  this  case,  the  practice  as  laid  down  by  this  court  in  Mo- 

nongahela  Val.  Camp  Meeting  Association  v.  Patterson,  96  Pa. 

469,  was  followed. 

Mr.  Louis  Boss^  for  the  defendant  in  error: 
On  an  appeal  or  writ  of  error,  the  only  parties  the  court 
can  know  are  those  on  the  record :  Harrison  v.  Nixon,  9  Pet. 
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483  ;  Bayard  v.  Lombard,  9  How.  630 ;  Connor  v.  Peugh,  18 
How.  894;  Payne  v.  Niles,  20  How.  219. 

Opinion,  Mb.  Justice  Green  : 

When  the  sheriff  made  return  to  the  rule  to  show  cause 
why  he  should  not  execute  the  writ  of  habere  facias  issued  by 
Fritz,  assignee  of  Rossiter  v.  Lefevre  &  Lancaster,  he  returned 
that  he  '*  found  the  premises  to  be  in  the  possession  of  one 
Henry  Hessel,  who  is  not  a  party  to  the  present  proceeding, 
and  who  claims  to  hold  by  a  paramount  title,  as  appears  by 
his  answer  hereto  annexed." 

The  answer  of  Hessel  to  the  rule  was  annexed  to  the  sher- 
iff's return,  and  by  it  it  appears  that  the  plaintiff  in  error  was 
in  possession  of  the  premises,  not  under  Lefevre  &  Lancaster, 
who  were  defendants  in  the  judgment,  but  under  a  title  para- 
mount to  them. 

Notwithstanding  this  return  of  the  sheriff,  and  also  the 
return  of  Hessel  to  the  rule,  the  learned  court  below  made 
absolute  the  rule  for  executing  the  writ,  and  directed  the  sher- 
iff to  proceed  with  the  habere  facias  against  Hessel.  As  Hes- 
sel was  thus  brought  upon  the  record,  and  as  the  order 
directly  affected  his  right  to  the  possession  of  the  premises  in 
dispute,  he  is  clearly  entitled  to  a  writ  of  error.  The  return 
made  by  Hessel  shows  that  he  obtained  possession  by  virtue  of 
a  lease  from  Rossiter  as  agent  for  the  owners,  on  the  16th  day 
of  August,  1887.  The  terms  of  the  lease  are  set  out,  and  also 
that  under  it  he  (Hessel)  entered  into  possession,  and  con- 
tinued therein  until  the  time  of  the  present  proceeding.  The 
amicable  action  and  judgment  against  Lefevre  &  Lancaster 
were  not  entered  until  January  11,  1888,  and  Hessel  was 
not  made  a  party  thereto,  although  he  was  then  in  posses- 
sion. In  this  state  of  the  facts  it  is  apparent  that  although 
Hessel  was  in  possession  anterior  to  the  judgment,  and  claimed 
by  title  paramount  to  that  of  the  defendants  in  the  judgment, 
and  not  under  them  at  all,  he  was  ordered  to  be  ejected  with- 
out hearing  or  trial,  and  without  a  day  in  court.  That  such 
an  order  made  in  such  circumstances  was  erroneous,  was 
clearly  pointed  out  in  the  opinion  of  this  court  in  the  case  of 
Monongahela  Valley  Camp  Meeting  Association  v.  Patterson, 
96  Pa.  469,  and  for  that  reason  the  order  to  eject  Hessel  must 
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be  reversed.  In  the  case  just  cited  the  order  to  eject  was 
affirmed  because,  in  point  of  fact,  when  the  suit  was  com- 
menced, the  association  claimant  had  no  existence  ;  '*  natural 
persons  were  in  possession,  were  served  with  process,  made 
defence,  and  ^verdict  and  judgment  were  rendered  against 
them.  Not  one  disclaimed  possession.'*  The  facts  were 
therefor  entirely  different  from  those  of  the  present  case. 

The  order  of  April  7,  1888,  directing  the  sheriff 

to  execute  the  writ  against  Henry  Hessel  is 

reversed. 


HENRY  HESSEL  v.  M.  T.  JOHNSON,  AGENT. 

EBROB  TO  THE  COURT  OP  COMMON  PLEAS  NO.  8  OF  PHILADEL- 
PHIA COUNTY. 

Argued  January  24, 188^— Decided  Febraary  18, 1889.* 

(a)  On  a  rule  to  show  cause  why  the  sheriff  should  not  proceed  to  execute 
a  wiit  of  habere  facias,  issued  after  a  judgment  for  the  plaintiff  in  an 
action  of  ejectment,  the  sheriff  answered  that  he  found  another  in  pos- 
session claiming  to  hold  by  a  paramount  title. 

(b)  The  person  in  possession  also  answered,  claiming  that  he  was  in 
possession  before  the  action  was  instituted,  holding  under  a  verbal  lease 
made  to  him  by  the  defendant  therein,  as  agent  of  the  owners  or  reputed 
owners  of  the  premises,  and  that  he  had  held  continuously  imtil  the 
date  of  his  answer. 

1.  In  such  case,  as  it  did  not  appear  by  the  claimant's  answer  that  the 
defendant  was  the  lawfully  constituted  agent  of  the  •owners,  and  the 
names  of  the  latter  were  not  disclosed,  it  was  not  eiTor  to  make  the  mle 
upon  the  sheriff  to  execute  the  writ  of  habere  facias  absolute. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLU>i,  and  Mitchell,  J  J. 

No.  184  July  Term  1888,  Sup.  Ct. ;  court  below.  No.  669 
March  Term  1888,  C.  P.  No.  8. 

On  May  16, 1888,  upon  an  aflSdavit  filed  with  a  copy  of  a 

♦  See  the  preceding  case. 
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lease  by  Moses  T.  Johnson,  agent  for  Horatio  M.  and  Mary 
Bell  Allen,  to  James  P.  Rossiter,  dated  January  22,  1886, 
demising  a  messuage  and  tenement  at  Tenth  and  Race  streets, 
for  the  term  of  fifteen  months  from  January  1, 1886,  and  under 
the  authority  of  a  provision  in  said  lease,  a  judgment  in  eject- 
ment for  the  demised  premises  was  confessed  in  favor  of 
"  Moses  T.  Johnson,  agent  for  Horatio  M.  Allen  and  Mary 
Bell  Allen,  to  the  use  of  Clinton  S.  Fritz,  against  James  P. 
Rossiter." 

On  June  5,  1888,  a  writ  of  habere  facias  and  a  writ  of  fieri 
facias  for  costs  were  issued.  On  June  11th,  the  sheriff  made 
return  to  the  writ  of  habere  facias  that  he  went  upon  the  prem- 
ises and  found  the  first  floor  and  cellar  thereof  "  in  the  posses- 
sion of  one  Henry  Hessel,  who  claims  by  a  title  paramount  to 
the  defendant  in  these  proceedings,  as  appears  by  his  affidavit 
served  upon  me  and  which  I  hereunto  annex." 

The  affidavit  of  Henry  Hessel  attached  to  said  return  set 
forth,  inter  alia,  as  follows : 

"  That  affiant  is  in  possession  of  said  premises  by,  through 
and  under  a  verbal  lease  made  to  and  with  James  P.  Rossiter, 
as  agent  of  the  owners  or  reputed  owners  of  the  said  messuage 
or  tenement,  made  on  the  sixteenth  day  of  August,  A.  d.  1887, 
and  that  he  has  held  possession  thereof  continuously  to  this 
date. 

"  That  the  said  James  P.  Rossiter  is  not  now,  nor  never  has 
been,  possessed  of  the  said  floor  and  cellar  of  said  messuage  or 
tenement  in  said  writ  of  habere  facias  possessionem  described, 
and  that  affiant  does  not  hold  possession  of  the  same  by,  through 
or  under  the  said  James  P.  Rossiter. 

"  That  a  wr?t  of  habere  facias  possessionem  has  previously 
been  issued  and  directed  against  the  said  part  of  the  said 
messuage  or  tenement  by  the  said  Clinton  S.  Fritz,  as  assignee 
of  the  said  James  P.  Rossiter,  directed  against  one  Lefevre  & 
Lancaster,  to  which  your  petitioner  made  his  return,  setting  up 
his  possession,  and  the  right  by  which  he  held  the  same  as  set 
up  in  this  petition,  and  upon  the  court  below  ordering  and 
directing  the  sheriff  to  proceed  and  eject  your  petitioner,  the 
Supreme  Court,  upon  a  writ  of  error  brought,  granted  affiant  a 
rule  on  the  sheriff  to  withhold  proceedings  on  said  writ  of  pos- 
session, pending  the  writ  of  error,  which  is  made  returnable  to 
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the  first  Monday  of  January,  A.  D.  1889,  and  wliich  is  still 
pending  and  undetermined,  and  further  deponent  saith  not."  « 
On  June  21, 1888,  upon  the  petition  of  the  use  plaintiff,  a 
rule  u{)on  the  sheriff  to  show  cause  why  he  should  not  proceed 
to  execute  the  writ  of  habere  facias  was  granted.  On  June  30th, 
after  argument,  the  court  in  banc,  Finletter,  P.  J.,  made  said 
rule  absolute,  whereupon  Henry  Hessel  took  this  writ,  assign- 
ing the  order  making  the  rule  absolute  as  error. 

Mr.  Wm.  C,  Mayne^  for  the  plaintiff  in  error : 
Hessel  was  not  a  party  to  the  judgment ;  he  was  in  posses- 
sion anterior  to  the  proceedings  in  ejectment  and  was  not  made 
a  party  to  the  record.  He  was  not  claiming  by,  through,  or 
under  any  of  the  parties  to  the  record,  but  adversely.  The 
practice  as  laid  down  in  Monongahela  Val.  Camp  Meeting 
Association  v.  Patterson,  96  Pa.  469,  was  followed. 

Mr,  Botdand  Evan9  (with  him  Mr.  R.  L.  Ashhurat}^  for  the 
defendants  in  error : 

It  makes  no  possible  difference  what  Rossiter  may  have  pro- 
fessed to  be,  or  what  Hessel  may  have  supposed  him  to  be. 
The  fact  being  indisputable  that  Rossiter  was  a  lessee,  he  could 
not  bind  the  owners  by  any  lease  longer  than  his  own  term, 
nor  could  any  one  dealing  with  him  acquire  more  than  he 
could  lawfully  give.  It  is  the  duty  of  the  sheriff  under  a  writ 
of  habere  facias -to  remove  the  defendant  or  any  one  claiming 
under  him :  Monongahela  Val.  Camp  Meeting  Association  v. 
Patterson,  96  Pa.  474 ;  Whiting  v.  Lake,  91  Pa.  853. 

Opinion,  Mr.  Justice  Gbebn  : 

In  the  case  of  Hessel  v.  Fritz,  just  decided,  Hessel  claimed 
title,  not  under  the  defendants  in  the  judgment,  but  under  a 
lease  made  by  one  Rossiter  as  agent  for  the  owners  anterior  to 
the  entry  of  the  judgment.  We  there  held  that  he  was  not 
bound  by  the  judgment  and  was  entitled  to  a  hearing  before  be- 
ing ejected.  In  the  present  case  the  facts  are  entirely  different. 
The  judgment  in  favor  of  the  owners  is  against  Rossiter  and  it 
is  good  against  him  and  all  who  claim  under  him  no  matter  in 
what  capacity  he  might  assume  to  act  in  leasing  the  premises. 

Hessel's  affidavit  alleges  that  he  claims  under  Rossiter  by 
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virtue  of  a  lease  made  by  Rossiter,  ostensibly  as  agent  for  the 

Hjwners  or  reputed  owners,  on  August  16, 1887.     The  affidavit 

;es  that  the  lease  thus  made  by  Rossiter  was  a  ver- 

thout  disclosing  any  of  its  terms,  or  any  facti  as  to 

ivhat  manner  the  alleged  agency  of  Rossiter  was 

It  is  not  possible  to  know  from  Hessel's  affidavit 

Mssiter  was  a  lawfully  constituted  agent  of  the  true 

se  no  act  or  acts  of  theirs  nor  even  their  names  are 

This  is  a  fatal  defect  which  cannot  be  cured  by  any 

possible  to  be  made  upon  any  facts  appearing  on 

ber  was  defendant  in  the  judgment,  he  is  certainly 
i  in  any  event.  The  copy  of  the  lease  set  forth  in 
lx)ok  shows  that  there  was  no  agency  of  any  kind 
3  owners  and  Rossiter,  but  only  the  relation  of  land- 
gnant.  Of  course  Hessel  in  taking  any  kind  of 
Rossiter  was  bound  by  the  true  state  of  his  title, 
;  defeat  the  owners  either  by  an  unlawful  assump- 
ncy  on  the  part  of  Rossiter,  or  by  a  good  faith  con- 
)  part  of  Hessel  upon  the  theory  of  a  lawful  agency, 
assumed  to  act  as  agent  for  the  owners,  in  his  lease 
bhis  assumption  alone  was  notice  to  Hessel,  quite 
>  put  him  upon  inquiiy  as  to  the  true  state  of  Ros- 
;  and  if  he  failed  to  make  such  inquiry  he  is  as  much 
as  if  he  had  been  truly  informed  of  it.  In  no  point 
lid  Hessel  claim  under  Rossiter  in  any  capacity, 
ng  bound  by  the  true  state  of  Rossiter's  title. 
The  order  of  the  court  below  making  absolute 

the  rule  to  execute  the  writ  of  habere  facias  is 

affirmed  with  costs. 
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O.  P.  SAUNDERS  v.  S.  M.  GOULD. 

EREOR   TO  THE    COURT  OF  COM>ION  PLEAS  NO.   1   OF  PHTLA-       m   460 
DELPHIA  COUNTY. 

Argued  January  22, 1880— Decided  February  18, 1880. 

1.  Where  properties  sold  at  sheriflTs  sale  are  bid  off  by  the  a1  , 
the  execution  defendant,  in  good  faith  and  for  the  protection  ( 

ter's  interests,  and  to  that  end  an  arrangement  is  made  and  ci 
with  a  third  person  who  advances  the  purchase  money  and 
sheriflTs  deeds  to  himself,  under  an  agreement  that  the  defen 
re-purchase  the  properties,  the  transaction  is  valid  and  will  operate  to 
discharge  liens  and  pass  a  good  title  to  the  sheriflTs  grantee. 

2.  If,  in  such  case,  the  judgment  upon  which  the  sales  were  made  had  in 
fact  been  paid  in  full  out  of  the  proceeds  of  other  property  sold  at  a  prior 
sale,  yet  if  the  records  remained  open  and  unsatisfied,  disclosing  valid 
judgments  and  executions,  the  knowledge  which  the  defendant's  attorney- 
had  of  the  actual  facts  would  not  of  itself  affect  with  notice  thereof  the 
sheriffs  grantee  who  advanced  the  purchase  money  upon  taking  the 
attorney's  bid. 

3.  Moreover,  even  if  the  transaction  under  which  the  third  person  advanced 
the  purchase  money,  received  the  sheriff's  deeds  and  executed  the 
agreement  that  the  execution  defendant  should  re-purchase  the  prop- 
erties, constituted  but  an  unrecorded  mortgage,  yet  if  before  any  new 
lien  is  entered  against  the  defendant  he  deliver  a  quit-claim  deed  to  the 
sheriflTs  grantee,  the  latter's  title  will  remain  unaffected  by  a  subsequent 
sale  on  such  new  lien. 

Before  Paxson,  C.  J.,  Sterrett,  Clark,  McCollum  and 
Mitchell,  JJ. 

No.  170  July  Term  1888,  Sup.  Ct. ;  court  below.  No.  41 
September  Term  1883,  C.  P.  No.  1. 

On  August  4, 1883,  an  action  of  ejectment  was  brought  by 
Samuel  M.  Gould  against  Oscar  P.  Saunders  to  recover  two 
houses  and  lots,  to  wit.  No.  928  South  Fifth  street,  and  No. 
635  Lombard  street,  Philadelphia,  with  notice  of  claim  for 
mesne  profits.    Issue. 

At  the  trial  on  February  1, 1886,  the  essential  facts  made  to 
appear  were  as  follows : 

On  October  14, 1872,  by  deed  in  partition  proceedings,  C. 
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W.  Hepburn  became  the  sole  owner  of  the  properties  in  dis- 
pute and  other  properties,  one  of  them  on  Sixteenth  street, 
subject  to  the  following  liens : 

1.  Moitgage  of  W.  L.  Brown,  $6,000;  October  19,  1868. 

2.  Judgment  of  James  Allen,  $500  ;  October  25,  1868. 

3.  Judgment  of  J.  A.  Simpson,  $650;  July  21,  1869. 

4.  Mortgage  and  judgment  to  Silas  Betts,  $1,200 ;  January 
3, 1870. 

5.  Judgment  of  J.  A.  Simpson,  $500;  March  8,  1870. 

6.  Judgment  on  Brown  mortgage.  No.  1,  July  18,  1870. 

In  December,  1872,  the  property  on  Sixteenth  street  was 
sold  at  sheriff's  sale  upon  a  writ  from  the  Simpson  judgment, 
No.  5,  for  $2,500,  and  of  the  purchase  money  the  sheriff  paid 
to  the  Allen  and  Simpson  judgments,  Nos.  1  and  2,  the  debt, 
interest  and  costs  in  full. 

In  February,  1873,  at  a  sheriff's  sale  upon  a  writ  issued  from 
same  judgment.  No.  928  South  Fifth  street  was  knocked  down 
to  H.  F.  Hepburn ;  and  in  April,  1873,  at  a  sheriff's  sale  upon 
a  writ  issued  from  the  Brown  judgment.  No.  6,  No.  635  Lom- 
bard street  was  also  knocked  down  to  H.  F.  Hepburn ;  but  in 
both  cases,  the  properties  were  returned  as  sold  to  Samuel  M. 
Gould,  the  plaintiff,  and  sheriff's  deeds  executed  and  delivered 
to  him. 

The  properties  in  dispute  were  occupied  by  tenants,  and  the 
rents  were  collected  by  C.  W.  Hepburn  until  in  May  26,  1874. 
After  that  date  and  until  March  1883,  the  plaintiff  received 
the  rents  and  was  in  control. 

In  December,  1879,  the  judgment  on  the  bond  accompany- 
ing the  Betts  mortgage.  No.  4,  was  revived,  and  in  1882  an 
execution  was  issued  and  levy  made  upon  both  the  properties 
in  dispute.  Then  Mr.  Gould  filed  a  bill  in  equity  for  a  decree 
that  he  held  the  properties  described  freed  and  discharged  from 
the  Betts  mortgage  and  judgment,  and  to  restrain  the  plaintiff 
in  that  execution  from  proceeding  to  a  sale  of  the  same.  In 
tliis  bill  the  plaintiff  set  out  the  ownership  of  the  properties 
by  C.  W.  Hepburn,  subject  to  the  liens  as  hereinbefore  stated; 
the  sale  of  the  Sixteenth  street  property  in  December,  1872, 
and  the  application  of  the  purchase  money ;  the  sales  of  the 
properties  in  dispute  in  February  and  April,  1873,  and  that 
they  had  been  bid  off  by  H.  F.  Hepburn,  as  attorney  of  the 
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execution  defendant;  that  at  the  request  of  H.  F.  Hepburn 
and  C.  W.  Hepburn,  he  had  agreed  to  loan  C.  W.  Hepburn 
84,000,  and  on  the  same  day  paid  $2,000,  and  on  June  2, 1873, 
the  remaining  $2,000;  that  these  loans  were  secured  by  hav- 
ing the  sheiifE  make  the  deeds  for  the  two  properties  directly 
to  him ;  that  the  loans  were  to  be  repaid  in  five  months,  and 
various  attempts  to  repay  them  having  failed,  on  May  26,  1874, 
C.  W.  Hepburn  executed  and  delivered  a  quit-claim  to  him 
for  all  his  interest  in  the  properties.  The  plaintiff  in  this  bill 
filed  also  an  injunction  affidavit  setting  forth  the  same  facts. 

The  injunction  prayed  for  in  the  bill  was  refused,  and  in 
February,  1883,  at  the  sheriff's  sale  which  followed,  the  plaint- 
iff gave  notice  that  C.  W.  Hepburn  had  no  interest  in  the 
properties  to  be  sold,  of  the  bill  in  equity  which  he  had  filed 
and  its  prayers  upon  the  equities  therein  set  forth,  and  that  a 
purchaser  would  acquire  no  title  whatever,  but  would  take 
subject  to  all  said  equities.  The  plaintiff  himself  bid  at  the 
sale,  but  the  properties  were  knocked  down  to  O.  P.  Saunders, 
the  defendant  herein,  to  whom  the  sheriff's  deeds  were  ac- 
knowledged and  delivered  and  who  went  into  possession.  Mr. 
Saunders  was  then  made  a  party  to  the  equity  proceedings, 
but  the  bill  was  finally  dismissed,  when  the  plaintiff  brought 
this  ejectment. 

The  defendant,  in  the  trials  of  this  case,  put  in  evidence  the 
sheriff's  deeds  to  himself  made  in  1883  for  the  property  in  dis- 
pute and  called  H.  F.  Hepburn  who  testified  in  substance  that 
he  had  bought  in  the  properties  at  the  sheriff's  sale  in  1873 
as  the  attorney  for  C.  W.  Hepburn ;  that  he  then  arranged 
with  Mr.  Gould  to  raise  money  on  them  and  that  Mr.  Gould 
should  hold  the  titles  imtil  C.  W.  Hepburn  could  repay  the 
money;  that  Mr.  Gould  having  had  the  deeds  made  in  his 
own  name,  advanced  the  purchase  money,  and  the  witness  had 
paid  it  into  the  sheriff's  hands  to  be  applied  to  the  liens  upon 
it,  and  Mr.  Gould  had  made  an  agreement  in  writing  to  the 
effect  that  he  was  to  hold  the  properties  for  C.  W.  Hepburn 
and  convey  them  to  such  persons  as  he  might  sfelect,  on  the 
repayment  of  his  money  with  a  certain  interest;  that  the  trans- 
action was  entirely  a  loan,  and  C.  W.  Hepburn  knew  of  it 
from  beginning  to  the  end,  "  and  that  there  was  nothing  dis- 
honest about  it  so  far  as  Charles  W.  Hepburn  was  concerned.'^ 
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The  plaintiff  testified  in  substance  that  the  facts  set  out  in 
his  bill  in  equity  and  injunction  affidavit  were  incorrectly 
stated  therein ;  that  he  did  not  loan  money  upon  the  prop- 
erties, but  bought  them  absolutely  for  $4,000  from  H.  F. 
Hepburn,  who  had  bid  them  off  at  sheriff's  sale ;  that  shortly 
afterwards,  H.  F.  Hepburn  came  to  him  saying  that  he  was  the 
attorney  of  C.  W.  Hepburn,  the  former  owner  of  the  properties, 
who  was  soon  to  receive  a  large  sum  of  money,  and  as  soon 
as  he  received  it  he  would  like  to  purchase  the  properties 
back,  and  would  pay  $2,000  more  than  he,  Mr.  Gould,  had 
paid  for  them ;  that  he  agreed  to  this  and  September,  1873,  was 
fixed  as  the  time  for  payment ;  that  the  time  was  then  ex- 
tended to  November,  and  again  to  December,  1873;  that  still 
more  time  was  given  and  finally  on  May  26, 1874,  C.  W.  Hep- 
burn having  failed  altogether,  he  executed  quit-claims  to  the 
plaintiff  for  all  his  interest  and  claim  in  the  properties. 

When  the  case  closed  upon  the  evidence  of  which  the  fore- 
going is  an  outline,  the  defendant  moved  the  court  to  strike 
out  of  the  testimony  and  withdraw  from  the  jury  all  evidence 
of  any  title  to  the  properties  in  dispute  in  the  plaintiff,  other 
than  the  title  of  which  he  gave  notice  at  the  sheriff's  sale  at 
which  the  defendant  bought. 

By  the  court:  Motion  refused.* 

The  court,  Biddlb,  J.,  charged  the  jury  as  follows: 
I  am  very  sorry  that  the  first  case  that  you  have  been  called 
on  to  try  has  been  so  protracted  an  one,  and  necessarily  so 
tedious  to  you  because  most  of  the  questions  involved  in  it  are 
questions  of  law  which  I  have  to  decide  and  not  questions  of 
fact  which  you  have  to  decide.  I  will  endeavor  in  as  few 
words  as  I  can  to  call  your  attention  to  the  points  which  be- 
long to  your  province.  This  action  is  brought  by  the  plaintiff, 
Mr.  Gould,  to  obtain  possession  of  two  pieces  of  property,  one 
No.  928  South  Fifth  street  and  the  other  No.  635  Lombard 
street.  These  properties  were  owned  by  Charles  W.  Hepburn, 
Jr.  There  were  two  judgments  which  were  liens  upon  the 
property,  one  of  $650  and  the  other  of  $500.  Subsequently  to 
these  there  was  a  mortgage  for  $1,200,  which  has  been  csdled 
the  Betts  mortgage,  and  subsequent  to  that  there  was  another 
judgment  held  by  Mr.  William  Brown.     On  two  of  these  judg- 
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ments  both  of  these  properties  were  sold  to  Henry  F.  Hep- 
bum,  attorney.  Now  these  sherifPs  sales,  if  they  were  made 
in  good  faith  to  a  third  party,  would  throw  all  these  incum- 
brances out  and  give  a  perfect,  good  title  to  the  purchaser. 
They  were,  however,  bought  at  this  sale  by  Mr.  Charles  W. 
Hepburn,  the  very  man  upon  whose  land  they  were  incum- 
brances. He  permitted  the  sale  and  bought  them  in  when 
they  were  knocked  down  by  the  sherifif.  In  a  qjwe  of  that 
kind  they  do  not  discharge  the  incumbrances  on  the  land,  but 
the  title  he  acquires  is  for  the  benefit  of  his  creditors.  When, 
then,  he  bought  those  two  properties,  as  the  first  two  judg- 
ments had  been  paid,  he  still  held  it  subject  to  the  Betts  mort- 
gage. Subsequently  this  property  he  either  sold  or  mortgaged 
to  Mr.  Gould,  the  plaintiff  here,  but  if  he  had  either  actual  or  . 
constructive  notice  of  these  facts  he  stands  in  no  better  posi- 
tion than  Charles  W.  Hepburn,  and  the  sale  under  the  Betts 
mortgage  has  divested  his  title  to  this  property. 

On  January  12, 1888,  this  identical  gentleman  in  this  court 
swore  that  on  April  19, 1873,  at  the  urgent  solicitation  of  the 
said  Henry  F.  Hepburn  and  Charles  W.  Hepburn,  he  agreed 
to  loan  to  the  said  Charles  W.  Hepburn  the  sum  of  $4,000, 
and  on  the  same  day  paid  to  the  said  Henry  F.  Hepburn  the 
sum  of  12,000,  and  the  balance  thereof  on  June  22,  1873. 
That  he  swore  was  the  transaction  at  that  time,  two  years  ago. 
At  present  he  swears  that  he  bought  this  property  of  Henry 
F.  Hepburn  and  had  nothing  to  do  with  Charles  W.  Hepburn 
in  the  business.  Now  being  confronted  with  that  affidavit  in 
this  case  and  asked  what  it  meant,  that  a  man  could  swear  to 
facts  so  utterly  inconsistent,  he  has  explained  that  that  was 
done  by  his  lawyer  who  drew  up  the  affidavit.  There  are 
some  things,  gentlemen,  which  a  lawyer  does  for  you  for  which 
you  are  not  responsible,  and  it  would  be  very  unreasonable  to 
hold  you  responsible.  You  do  not  draw  up  what  are  called 
the  pleadings,  the  papers  in  a  case  which  are  filed  in  the 
ofiice ;  and  you  do  not  select  what  mode  or  what  kind  of  suit 
your  lawyer  is  going  to  bring;  that  is  a  matter  of  discretion. 
But  did  any  one  ever  hear  that  when  you  are  required  to  make 
an  aflBdavit  of  the  facts  in  a  case,  you  are  at  liberty  to  perjure 
yourself  because  the  lawyer  wrote  the  affidavit?  Now  it  may 
be  perhaps  in  order  to  take  every  reasonable  view  of  the  case, 
Vol.  cxxrv— 16 
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that  a  man  may  have  signed  something  drawn  up  by  another 
which  he  did  not  intend  to.  In  this  case  we  are  met  with  this 
further  fact:  the  affidavit  was  made  on  January  12, 1883,  and 
the  application  for  an  injunction  was  made  on  this  very  court 
two  weeks  afterwards,  on  January  24,  1883,  in  the  presence  of 
this  very  gentleman,  and  it  was  read  to  the  court,  and  this 
court  was  asked  to  grant  an  injunction  on  the  truth  of  that 
affidavit  wjiich  he  now  swears  was  false.  Now,  this  statement 
that  he  then  made  is  corroborated  by  Mr.  Hepburn  as  precisely 
correct,  as  what  did  occur  at  that  time,  and  Mr.  Simpson,  the 
lawyer  of  this  gentleman,  testified  that  he  wrote  this  paper  at 
his  dictation ;  that  he  knew  nothing  of  the  facts  of  the  case ; 
the  facts  were  given  to  him  by  his  client,  and  were  sworn  to 
by  the  client  and  not  by  him. 

Now  if  he  knew  that  this  property  had  been  sold  as  the  pro- 
perty of  Charles  W.  Hepburn  and  also  knew  that  it  had  been 
bought  in  by  Charles  W.  Hepburn  and  that  his  attorney  was 
trying  to  sell  it,  these  circumstances  should  have  put  him  upon 
inquiry  to  discover  exactly  what  he  was  buying  and  what  were 
the  circumstances  surrounding  the  case,  and  he  would  at  once 
have  learned  that  Charles  W.  Hepburn  was  the  purchaser  and 
that  the  purchase  by  him  would  not  divest  these  liens  upon 
the  property,  although  they  were  sold  under,  incumbrances 
which  were  prior  to  them  in  date,  and  at  the  very  time  that  he 
bought  these  properties,  when  he  was  asked  yesterday  how  it 
was  that  when  he  bought  them  in  1873  he  did  not  go  into 
possession  until  1874,  he  says,  "I  have  given  a  consent,  a  tacit 
consent  that  Charles  W.  Hepburn  might  have  the  rents  till 
the  19th  of  September,  1873,  and  I,  by  the  manoeuvring  of  his 
counsel,  did  not  get  possession  till  1874,  and  did  not  collect 
the  rents  till  that  time."  So  that  in  addition  to  what  he  con- 
sented to  in  1873  he  also  tells  us  here  that  he  allows  this 
Charles  W.  Hepburn,  with  whom  he  said  he  had  no  connection 
whatever,  to  keep  possession  of  the  property  and  collect  the 
rents. 

Neither  could  any  quit-claim  deed  given  under  these  circum- 
stances by  C.  W.  Hepburn  benefit  him.  Any  title  which  he 
could  give  after  the  sheriffs  sale  to  him,  would  still  be  subject 
to  the  Betts  mortgage.  Undei-  the  Betts  mortgage  both  these 
propeiiies  were  sold  to  the  defendant  in  this  suit.    It  is,  how- 
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ever,  contended  by  the  plaintiff  that  the  Betts  mortgage  did 
not  cover  the  property  635  Lombard  street,  because  two  of  the 
pai-ties  who  had  once  owned  it  had  released  it  from  the  lien  of 
the  mortgage.  This  they  had  the  power  to  do  if  they  had  a 
power  to  do  it  absolutely,  or  if,  while  holding  the  legal  title, 
it  was  an  honest  transaction.  It  is,  however,  contended  here 
on  the  part  of  the  defendant,  that  Mr.  Smithers,  who  signed 
one  release  only,  held  it  as  collatei^l  security,  in  which  case  he 
could  not  release  the  property ;  and  that  Mrs.  Brooker,  who 
was  an  administratrix,  released  it  fraudulently  and  without  any 
consideration  whatever.  If  you  find  this  to  be  so,  it  would 
not  release  the  property,  but  would  leave  this  property  still 
subject  to  the  Betts  mortgage.  In  regard,  then,  to  the  house 
No.  928  South  Fifth  street,  the  purchase  at  the  sheriff's  sale  by 
Charles  W.  Hepburn,  did  not  divest  the  incumbrances  existing 
on  the  property,  and  if  Mr.  Gould  was  by  the  circumstances  of 
the  case  of  which  I  have  spoken  put  upon  inquiry,  and  knew, 
or  was  quite  cognizant  of  the  facts,  he  stands  in  no  better  posi- 
tion than  Charles  W.  Hepburn.  As  to  the  property,  No.  635 
Lombard  street,  if  you  should  think  that  the  releases  were  not 
fraudulent,  your  verdict  as  to  them  should  be  for  the  plaintiff. 
If  they  were  fraudulent,  either  through  design  or  defect  of 
power  to  release,  your  verdict  should  be  for  the  defendant  also 
for  that  property.  If  you  find  for  the  plaintiff,  he  is  of  course 
entitled  to  the  damages  of  the  rents  or  yearly 'Value  in  this 
property  during  the  time  of  which  he  was  kept  out  of  posses- 
sion. If  you  should  find,  however,  for  the  defendant  in  this 
case,  of  course  there  would  be  no  question  of  damages  for  you 
to  consider. 

But  the  main  point  of  the  case,  as  I  have  said  to  you,  was 
the  knowledge  of  Mr.  Gould  of  the  whole  of  this  transaction — 
the  whole  of  this  arrangement  by  which  the  property  of 
Charles  W.  Hepburn  should  be  put  out  of  the  reach  of  these 
incumbrances  upon  his  property. 

The  defendant  asks  the  court  to  instruct  the  jury : 
1.  The  record  showing  that  all  judgments  and  claims  ahead 
of  the  Betts  judgment  and  mortgage  amounted  to  but  $1,150, 
and  the  judgment  under  which  928  South  Fifth  street  was  sold, 
showing  that  a  previous  execution  had  realized  $2,500,  more 
than  double  the  amount  necessary  to  pay  these  prior  judg- 


Digitized  by 


Google 


244  EASTERN  DISTRICT,  1889. 

Charge  of  Court  below. 

ments,  any  purchaser  at  the  sale  of  February  8, 1873,  under 
that  judgment,  was  put  upon  his  inquuy  to  such  an  extent 
that  inquiry  became  a  duty,  and  inquiry  would  have  furnished 
the  purchaser  with  the  knowledge  that  all  prior  judgments  had 
been  paid,  debt,  interest  and  costs,  and  that  the  lien  of  the 
Betts  mortgage  and  judgment  were  not  discharged  by  this  sale 
and  that  the  purchaser  would  take  subject  to  them. 

Answer :  I  refuse  to  so  charge,  except  as  answered  in  the 
geneml  charge.® 

9.  Ais  plaintiff  dealt  directly  with  Chas.  W.  Hepburn  and 
his  attorney,  in  this  mortgage  transaction,  and  knew  that 
Charles  W.  Hepburn  was  the  owner  of  the  properties  both 
before  and  after  the  sheriff's  sales,  he  was  put  upon  inquiry  as 
to  the  incipiency  of  Charles  W.  Hepburn's  title,  and  is  bound 
with  notice  of  the  fact  that  all  judgments  and  claims  prior  to 
the  Betts  judgment  and  mortgage  had  been  paid,  debt,  interest 
and  costs,  and  that  the  Betts  judgment  and  mortgage  had  not 
been  divested. 

Answer :  I  refuse  to  so  charge,  except  as  answered  in  the 
general  charge.'' 

13.  That  an  absolute  conveyance  with  a  separate  defeasance, 
the  former  being  recorded  and  the  latter  not,  is  an  unrecorded 
mortgage,  which  is  good  for  nothing  as  a  conveyance  because 
it  is  in  fact  not  a  conveyance,  and  is  equally  worthless  as  a 
mortgage  because  it  does  not  appear  by  the  record  to  be  a 
mortgage. 

Answer :  I  refuse  to  so  charge,  except  as  answered  in  the 
general  charge.* 

14.  That  an  absolute  conveyance  with  a  separate  defeasance, 
the  former  recorded  and  the  latter  not,  is  a  mortgage  unre- 
corded ;  it  gives  no  rights  as  against  any  creditor  of  the  mort- 
gagor whose  debt  was  contracted  before  notice  was  obtained  or 
the  transaction  took  place. 

Answer :  I  refuse  to  so  charge,  except  as  answered  in  the 
general  charge.® 

18.  As  plaintiff  acted  in  the  mortgage  transaction  through 
Henry  F.  Hepburn  (who  had  been  his  attorney  in  other  mat- 
ters), as  his  attorney  or  adviser,  and  as  Henry  F.  Hepburn 
knew  at  the  time  of  the  said  sales,  that  all  judgments  and 
claims  prior  to  the  Betts  judgment  and  mortgage  had  been 
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actually  paid,  debt,  interest  and  costs,  and  that  the  sheriff's 
sales  of  February  8  and  April  7,  1873,  had  been  procured  or 
suffered  by  Charles  W.  Hepburn  to  take  place,  plaintiff  is  also 
affected  with  notice  of  these  facts,  and  that  the  Betts  judg- 
ment and  mortgage  had  not  been  divested. 

Answer:  I  refuse  to  so  charge,  except  as  answered  in  the 
general  charge.*® 

19^.  That  upon  the  conveyances  and  proceedings  in  court, 
and  other  papers  offered  in  evidence,  the  plaintiff  is  estopped 
from  setting  up  the  title  offered  in  evidence  by  him,  and  upon 
which  he  claims  to  recover  the  premises  described  in  the  writ. 

Answer :  I  refuse  to  so  charge,  except  as  answered  in  the 
general  charge.** 

20.  Under  the  evidence,  the  judgment  should  be  for  the 
defendant. 

Answer :  I  refuse  to  so  charge.** 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  proper- 
ties described  in  the  writs,  and  for  f  1,768,  as  mesne  profits. 
A  rule  for  a  new  trial  having  been  discharged,  on  July  1, 1886, 
judgment  was  entered  upon  the  verdict.  On  July  21,  1886, 
writs  of  habere  facias  and  fieri  facias  issued,  and  the  plaintiff 
was  put  into  possession.  On  June  29,  1888,  the  defendant 
took  this  writ  assigning  as  error,  inter  alia: 

I.  The  refusal  of  the  defendant's  motion.* 

6-10.  The  answers  to  the  defendant's  points.®  ^  *® 

II.  The  answer  to  defendant's  point.** 
12.  The  answer  to  defendant's  point.** 

Mr.  Bradbury  Bedell^  for  the  plaintiff  in  error : 

1.  One  who  gives  notice  at  a  sheriff's  sale  as  to  his  title  to  a 
property,  invites  the  purchaser  into  a  contest  for  the  property 
upon  that  title  and  no  other.  He  is  estopped  from  setting  up 
another  title  against  the  purchaser,  even  if  he  can  prove 
another  valid  in  laAV  under  different  circumstances :  Eshbach 
V.  Zimmerman,  2  Pa.  818,  316 ;  Brown  v.  Bank  of  Chambers- 
burg,  3  Pa.  187,  202.  The  correctness  of  these  decisions  has 
never  been  questioned. 

2.  The  defendant  in  the  execution,  and  his  attorney  who 
bought  at  the  sale  of  February,  1873,  had  actual  knowledge 
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that  the  two  judgments  prior  to  the  Betts  judgment  and  mort- 
gage had  already  beeu  paid  in  full  out  of  the  proceeds  of  the  sale 
of  other  property,  and  that  the  lien  of  the  Betts  mortgage  and 
judgment  was  not  discharged  by  the  sale.  The  records  dis- 
closed the  facts  stated.  Whatever  puts  a  party  on  inquiry 
amounts  to  notice,  provided  the  inquiry  becomes  a  duty,  as  it 
always  is  with  a  purchaser,  and  would  lead  to  the  discovery  of 
the  requisite  facts  by  the  exercise  of  ordinary  diligence  and 
understanding:  Hill  v.  Epley,  31  Pa.  331;  McCandless  v. 
Blakely,  12  W.  N.  610;  Magaw  v.  Garrett,  25  Pa.  819; 
Beidelman  v.  Foulk,  5  W.  808.  It  is  undisputed  that  C.  W. 
Hepburn  was  the  owner  of  the  properties  before  the  sale, 
procured  the  sale  to  be  made,  had  the  properties  bought  in 
for  himself,  and  with  him  and  his  attorney  the  plaintiff  dealt. 
But  the  plaintiff  could  not  so  deal  without  being  put  upon 
notice  as  to  the  title,  and  he  would  then  have  learned  that 
C.  W.  Hepburn  was  the  owner  before  the  sheriff's  sale  and 
after  it ;  in  fact  that  the  title  had  never  been  out  of  him,  but 
that  the  property  was  still  encumbered  by  whatever  was 
against  it  prior  to  the  sales :  Mullison's  Estate,  68  Pa.  212 ; 
Jones  on  Mortgages,  §§  679,  680;  Woodburn  v.  Bank,  5  W. 
&  S.  448 ;  Taylor  v.  Smith,  2  Wh.  482,  486 ;  Clark  v.  Martin, 
49  Pa.  803. 

3.  An  absolute  conveyance  with  a  separate  defeasance,  the 
former  being  recorded,  the  latter  not,  is  an  unrecorded  mort- 
gage, which  is  good  for  nothing  as  a  conveyance,  because  in 
fact  it  is  not  a  conveyance,  and  is  equally  worthless  as  the 
mortgage,  because  it  does  not  appear  of  record  that  it  is  a 
mortgage :  Hendrickson's  App.,  24  Pa.  863 ;  Friedley  v.  Hamil- 
ton, 17  S.  &  R.  70.  And  as  the  plaintiff  acted  in  the  mortgage 
transaction  through  H.  F.  Hepburn,  who  knew  at  the  time  of 
said  sales  that  all  the  judgments  and  claims  prior  to  the  Betts 
mortgage  and  judgment  had  been  actually  paid  in  full,  and 
that  the  sheriff's  sales  of  February  and  April,  1873,  had  been 
procured  to  take  place  by  C.  W.  Hepburn,  the  plaintiff  was 
affected  with  notice  of  these  facts,  and  that  the  Betts  mortgage 
and  judgment  had  not  been  divested :  Le  Neve  v.  Le  Neve, 
2  L.  C.  in  Eq.  185 ;  Barnes  v.  McClinton,  8  P.  «&  W,  67. 

Mr.  John  Scollay^  for  the  defendant  in  error : 
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1.  The  sale  under  which  the  plaintiff  bought  th 
street  property  was  under  a  bond  secured  by  a  mort 
was  a  first  mortgage  lien  on  the  property.  The  i 
bond  was  as  if  under  the  mortgage  itself :  McCall 
S.  &  R.  302;  Clarke  v.  Stanley,  10  Pa.  472.  Hei 
fendant,  who  bought  under  the  Betts  mortgage, 
subsequent  to  the  one  under  which  the  plaintiff  b 
no  title,  for  the  Betts  mortgage  had  been  divested  1 
sale. 

2.  The  defendant,  therefore,  sought  to  show  that 
iff*s  purchase  was  merely  a  mortgage,  to  do  which 
one  witness  against  the  plaintiff's  deeds  from  the 
quit-claim  from  C.  W.  Hepburn,  and  his  possession 
ten  years.  In  order  to  convert  a  deed  absolute  on  i 
a  mortgage,  the  evidence  must  be  clear,  explicit  a 
vocal,'  and  the  burden  of  proof  is  upon  the  party  y 
it  was  a  moitgage :  Plumer  v.  Guthrie,  76  Pa.  441 ; 
Stoever,  9  S.  &  R.  454;  Baisch  v.  Oakeley,  68  Pa. 
son's  App.,  70  Pa.  434 ;  Todd  v.  Campbell,  32  Pa. 
ing's  App.,  60  Pa.  199 ;  Nicolls  v.  McDonald,  10 
Burger  v.  Dankel,  100  Pa.  113 ;  Huoncker  v.  Meri 
462.  Even  subsequent  admissions  that  a  deed  al 
mortgage  in  reality  or  a  resulting  trust,  are  i 
Churcher  v.  Guernsey,  39  Pa.  84. 

3.  It  is  undisputed  that  the  plaintiff  paid  his  o 
that  none  of  the  purchase  money  was  paid  by  ar 
and  that  no  part  of  the  consideration  moved  from  ' 
bum  to  the  plaintiff.  A  promise  to  purchase  at  a  s 
for  the  benefit  of  the  defendant  in  the  execution,  \^ 
stitute  the  purchaser  or  his  vendee  a  trustee  for  tt 
the  execution  defendant,  unless  the  purchase  was 
the  defendant's  money,  even  though  the  purchaser 
to  convey  back  to  defendant  on  the  payment  of  a  ce 
Jackman  v.  Ringland,  4  W.  &  S.  149 ;  Barnet  v. 
32  Pa.  371 ;  Kellum  v.  Smith,  33  Pa.  165 ;  Fox  v 
W.  &  S.  372. 

4.  Moreover,  the  Betts  judgment  was  revived  wit 
to  the  plaintiff  as  terre-tenant  and  not  until  mor< 
years  after  his  title  had  been  running.  It  is  esseni 
to  continue  the  lien  of  a  judgment  on  land  sold  an< 
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that  the  terre-tenant  be  made  a  party  or  have  due  notice  of 
the  scire  facias :  Act  of  April  4,  1798,  §§  2,  3,  3  Sm.  L.  331 ; 
act  of  April  16,  1849,  §  8,  P.  L.  664 ;  Lusk  v.  Davidson,  3  P. 
&  W.  229 ;  Brown  v.  Simpson,  2  W.  233 ;  Davis  v.  Ehrman, 
20  Pa.  256;  Fickes's  App.,  71  Pa.  447.  And  again;  a  bona 
fide  purchaser,  without  notice  is  not  affected  by  notice  to  his 
vendor:  Bond  v.  Stroup,  3  Binn.  66.  A  purchaser  from  a 
sheriff's  vendee  is  not  affected  with  notice  of  a  parol  agree- 
ment made  between  the  sheriff's  vendee  and  the  defendant  in 
the  execution,  to  re-sell  to  the  defendant;  he  can  be  affected 
only  by  fraud  in  obtaining  the  title :  Kellum  v.  Smith,  33  Pa. 
158 ;  nor  with  notice  of  the  fact  that  his  vendor  was  the  attor- 
ney in  the  execution  under  which  the  property  was  sold,  the 
record  showing  that  fact:  Barlow  v.  Beall,  20  Pa.  178. 

5.  But  it  is  claimed  that  the  South  Fifth  street  property  was 
sold  to  the  plaintiff  under  a  fieri  facias  on  a  judgment  that  was 
later  in  date  than  two  others  which  had  been  paid,  but  which 
fact  did  not  appear  of  record.  The  lien  index  docket  or  judg- 
ment index  docket,  however,  is  all  a  purchaser  is  bound  to 
look  to:  Act  of  March  29,  1827,  §  3,  9  Sm.  L.  319;  Bear  v. 
Patterson,  3  W.  &  S.  233;  Mehaffy's  App.,  7  W.  &  S.  200; 
Ridgway's  App.,  15  Pa.  177 ;  Polhiemus's  App.,  32  Pa.  328 ; 
Magaw  V.  Garrett,  25  Pa.  319;  Goepp  v.  Gartnery,  35  Pa. 
133. 

Opinion,  Mr.  Justice  Clabk  : 

It  is  conceded  that  in  January,  1873,  the  title  to  the  prem- 
ises in  dispute,  being  No.  928  South  Fifth  street,  and  No.  635 
Lombard  street,  in  the  city  of  Philadelphia,  was  in  Charles  W. 
Hepburn;  that  in  the  month  of  February,  1873,  the  former, 
and  in  April  following,  the  latter,  was  sold  at  sheriff's  sale  as 
the  property  of  Hepburn,  and  both  were  struck  down  to  Henry 
F.  Hepburn  who  says  he  purchased  them  in  the  interest  of 
Charles  W.  Hepburn,  for  whom  he  was  acting  as  an  attorney. 
As  to  the  legal  effect  of  these  sales,  the  learned  judge  of  the 
court  below  instructed  the  jury,  as  follows :  "  Now  these  sher- 
iff's sales,  if  they  were  made  in  good  faith  to  a  third  party, 
would  throw  all  these  incumbrances  out,  and  give  a  perfect 
good  title  to  the  purchaser.  They  were,  however,  bought  at 
this  sale  by  Mr.  Charles  W.  Hepburn,  the  very  man  upon  whose 
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land  they  were  incumbrances.  He  permitted  the  sale,  and* 
bought  them  in  when  they  were  knocked  down  by  the  sheriff; 
in  a  case  of  that  kind  they  do  not  discharge  the  incumbrances 
on  the  land,  but  the  title  he  acquires  is  for  the  benefit  of  his 
creditors,"  etc.  This  portion  of  the  charge  we  think  results 
from  a  misconception  of  the  case  presented  by  the  facts  which 
are  uncontradicted  or  admitted.  It  will  be  conceded  of 
course  that  if  Charles  W.  Hepburn  himself  had  purchased  at 
these  sales,  or  Henry  F.  Hepburn,  his  attorney,  had  purchased 
for  him,  in  his  name  and  using  his  money  for  payment  of  the 
purchase  money,  the  title  would  have  been  unaffected,  and 
the  liens  undisturbed  thereby.  But  that  is  not  this  case,  as 
we  understand  it.  The  charge  in  this  respect  was  much  more 
favorable  to  the  plaintiff  in  error  than  he  deserved. 

There  is  no  charge  of  fraud  or  unfairness  in  the  sale  ;  it  was 
regularly  conducted,  and  was  open  to  all.  Whilst  Henry  F. 
Hepburn  purchased  the  property,  in  the  interest  of  his  client, 
the  evidence  is  wholly  to  the  effect  that  he  purchased  in  his 
own  name  and  upon  his  own  responsibility,  for  the  purpose  of 
securing  the  title  to  himself,  free  from  all  liens,  so  that  he 
might  sell  one  property  at  a  time  at  a  fair  value,  to  prevent 
sacrifice.  He  was  called  as  a  witness  by  the  plaintiff  in  error, 
and  testified  "  there  was  nothing  dishonest  about  it  so  far  as 
Charles  W.  Hepburn  was  concerned."  The  interest  of  Charles 
W.  Hepburn  was  to  be  promoted  by  a  re-sale  or  pledge  of  the 
property  by  Henry  F.  Hepburn,  who,  apart  from  the  strict 
line  of  his  professional  duty,  voluntarily  assumed  the  respon- 
sibility and  undertook  to  aid  his  client  in  this  way.  He  says 
the  reason  he  made  the  purchase  in  his  own  name,  was  to 
secure  the  money  which  he  was  obliged  to  advance  in  order  to 
get  the  titles  from  the  sheriff,  and  that  he  subsequently  turned 
them  over  to  Gould  for  the  purpose  of  raising  the  money  to 
pay  the  sheriff ;  to  get  the  money  by  placing  the  property  in 
the  hands  of  bona  fide  purchasers.  That  this  was  a  perfectly 
legitimate  transaction  cannot  be  questioned.  That  he  was 
acting  in  the  interest  of  Charles  W.  Hepburn  he  admits,  but 
the  sale  was  open  to  all,  and  was  not  under  his  control.  He 
stood  on  the  same  plane  with  the  creditors,  who  had  a  perfect 
right  to  and  probably  did  compete  with  him  in  the  biddings. 
Under  these  circumstances,  he  had  a  right  to  bid  and  buy,  and 
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a  right  to  be  secure  in  his  purchase,  and  to  be  protected  in  the 
purchase-money  which  he  obligated  himself  to  pay.  There 
was  at  the  time,  it  is  true,  a  confidential  relation  existing 
between  himself  and  Chas.  W.  Hepburn,  his  client.  If  he  had 
tiiken  advantage  of  that  relation  to  obtain  the  title,  and  subse- 
quently abused  the  confidence  reposed  in  him  by  his  client, 
the  law  might  perhaps  have  affected  him  with  a  constructive 
trust  ex  maleficio,  but  he  did  not  abuse  it,  and  no  trust  of 
that  character  arose. 

But  instead  of  taking  the  deed  in  his  own  name,  Henry  F. 
Hepburn,  in  furtherance  of  the  original  design,  entered  into 
an  ari-angement  of  some  kind  with  Gould,  by  the  terms  of 
which,  upon  payment  to  him  of  from  $3,600  to  $4,090,  Gould's 
name  was  substituted  in  the  sheriff's  return,  and,  the  purchase- 
money  having  been  paid  to  the  sheriff  out  of  the  money 
received  from  Gould,  the  sheriff's  deeds  to  Gould  were  exe- 
cuted, acknowledged,  and  delivered.  Under  such  circum- 
stances, we  think  the  judgments  and  all  liens  subsequent  to 
those  effecting  the  sale,  were  discharged.  Henry  F.  Hepburn 
was  a  good-faith  bidder,  at  a  regular  sheriff's  sale,  and  credit- 
ors, and  others  in  interest,  had  full  opportunity  to  protect 
their  interests,  if  they  chose  to  do  so.  There  was  no  obliga- 
tion on  the  part  of  Henry  F.  Hepburn  to  buy  the  property,  or 
to  incur  the  responsibility  which  he  assumed,  but  if  he  or  any 
other  person  chose  to  do  so,  it  was  in  no  sense  an  unlawful  act 
on  his  or  their  part. 

The  judgments  upon  which  the  sales  were  effected  were 
open  and  unsatisfied;  the  record  disclosed  a  valid  judgment 
and  a  regular  execution;  if  the  proceeds  of  the  Sixteenth 
street  property  had  been  previously  applied  in  payment  of  the 
Simpson  judgment,  the  record  did  not  show  it.  Assuming 
that  Henry  F.  Hepburn  knew  or  had  the  means  of  knowing, 
that  the  money  had  been  so  applied,  there  is  no  evidence  that 
Gould  had  any  knowledge  of  that  fact,  and  the  state  of  the 
record  was  not  such,  we  think,  as  to  put  him  upon  inquiry. 
Whilst  a  purchaser  at  a  sheriff's  sale  with  knowledge  that  the 
judgment  upon  which  the  sale  is  effected  has  been  paid,  may 
acquire  no  title,  it  has  been  held  to  be  otherwise  with  respect 
to  a  bona  fide  purchaser  from  him  without  notice :  Hoffman  v. 
Strohecker,  7  W.  86;  Gibbs  v.  Neely,  7  W.  305.    If,  there- 
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fore,  the  transaction  between  Henry  F.  Hepburn  and  Samuel 
Gould  was  an  absolute  sale,  upon  the  consideration  stated,  as 
Gould  says  it  was,  and  as  the  deed  declares,  he  took  a  good 
title,  and  would  have  a  clear  right  to  recover  in  this  case. 

But  it  is  alleged,  on  the  part  of  the  plaintiff  in  error,  that 
the  deed  to  Gould  was  only  a  security  for  the  money  advanced 
by  him,  and  that  upon  repayment  of  the  money  by  Chas.  W. 
Hepburn,  to  whose  benefit  the  tiunsaction  was  turned  over, 
the  land  was  to  be  conveyed  to  him;  that  the  defeasance 
being  by  parol  was  not  recorded,  and  that  in  equity  the  deed 
was  nothing  more  than  an  unrecorded  mortgage.  The  deed 
was  made  in  Gould's  name  in  consideration  of  the  money  he 
paid  to  Hepburn ;  the  money  was  therefore  Hepburn's  money, 
and  from  this  he  paid  his  bid  to  the  sheriff ;  if  the  fftcte  are  as 
alleged,  therefore,  the  deed,  although  absolute  in  form,  was  in 
effect  merely  a  mortgage :  Boyd  v.  Taylor,  37  Leg.  Int.  424. 
An  absolute  deed  and  a  separate  defeasance,  if  the  latter  is 
not  recorded,  amount  only  to  an  unrecorded  pnortgage,  as 
against  subsequent  lien  creditors :  Corpman  v.  Baccastow,  84 
Pa.  363 ;  and,  whilst  an  unrecorded  mortgage  is  good  against 
the  mortgagor :  Levinz  v.  Will,  1  Dall.  430 ;  Mellon's  App., 
32  Pa.  121;  and  against  his  heirs:  M'Laughlin  v.  Ihmsen, 
85  Pa.  864 ;  Tryon  v.  Munson,  77  Pa.  250,  it  will  be  postponed 
to  a  subsequent  judgment,  unless  the  creditor  had  notice  of 
the  mortgage  before  his  debt  was  contracted :  Lahr's  Appeal, 
90  Pa.  507.  Upon  this  ground  it  is  contended  that  the  rights 
of  Gould  as  a  mortgagee  must  be  postponed  to  the  Betts 
judgment. 

But  it  will  be  observed  that  by  the  original  sheriff's  sales, 
owing  to  the  order  of  the  Simpson  and  the  Brown  judg- 
ments, which  were  the  instruments  of  the  respective  sales,  all 
the  liens,  excepting  the  Brown  mortgage  as  to  No.  928  South 
Fifth  street,  including  the  lien  of  the  Betts  judgment  and  mort- 
gage, as  we  have  already  said,  were  discharged  as  against  the 
premises  in  suit,  and  no  other  lien  was  afterward  entered  until 
in  1879,  when  the  Betts  judgment  was  revived.  In  the  mean- 
time, however,  in  the  month  of  May,  1874,  Charles  W.  Hep- 
bum,  having  exhausted  his  efforts  to  pay  the  money,  volun- 
tarily executed  and  delivered  to  Gould  a  quit^ilaim  deed, 
thereby  surrendering  the  equity  of  redemption  existing  under 
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the  parol  defeasance,  and  abandoned  his  right  to  regain  his 
estate  in  tlie  premises  mentioned,  intending,  as  upon  a  fore- 
closure, to  vest  the  entire  title,  legal  and  equitable,  in  Samuel 
Gould. 

We  can  see  no  good  reason  why  the  quit-claim  deed  was  not 
effectual  to  accomplish  this  purpose  of  the  parties.  The  liens 
had  been  discharged  as  stated ;  no  new  liens  had  been  entered, 
and,  as  the  good  faith  of  the  transaction  is  not  impeached,  it  is 
plain  that  on  and  after  the  26th  day  of  May,  1874,  Samuel 
Gould  was  the  absolute  owner  in  possession  of  these  respective 
premises.  An  absolute  deed,  subject  to  an  unrecorded  de- 
feasance, on  the  execution  of  a  release  of  the  equity  of  redemp- 
tion before  any  other  right  has  attached,  vests  an  absolute 
estate  in  the  granteo :  Caverow  v.  Insurance  Co.,  52  Pa.  287. 

If  we  are  right  in  this,  the  question  raised  by  the  first  and 
the  eleventh  assignments  of  error  becomes  unimportant,  for  it 
ii  no  difference  whether  Gould  claims  upon  an  absolute  sale 
in  the  first  instance,  or  upon  the  title  set  forth  in  his  bill  in 
equity  In  either  case  he  is  entitled  to  recover ;  and  as  his 
recovery  is  upon  the  exhibition  of  his  written  and  recorded 
title,  the  admission  of  the  evidence  complained  of  in  the 
second,  third,  fourth  and  fifth  assignments,  even  if  the  objec- 
tions taken  thereto  were  well  foimded,  did  Saunders  no  harm. 

The  remaining  assignments,  in  so  far  at  least  as  they  have 
any  relevancy  or  bearing  upon  the  real  questions  involved  in 
the  case,  are  fully  considered  and  disposed  of  in  this  opinion. 

The  whole  case  turns  upon  the  question  whether  the  liens 
were  discharged  by  the  sheriff's  sales  made  in  February  and 
April,  1873,  and  as  to  this  we  think  there  can  be  no  doubt. 
Whilst  we  are  unwilling  to  adopt  the  reasoning  of  the  learned 
judge  of  the  court  below,  we  are  of  opinion  that  the  result 
reached  at  the  trial  was  right.  The  charge  throughout  was 
much  more  favorable  to  the  plaintiff  in  error  than  he  had  any 
right  to  expect.  The  case  is  somewhat  complicated  in  its 
facts,  but  after  a  careful  examination  of  the  whole  matter  we 
are  of  opinion  the  judgment  should  be  aflfirmed. 

Judgment  affirmed. 
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K.  A.  WILKINSON  v.  ROBERT  BUI 

EBBOB  TO  THE  COUBT  OP  COMMON  PLEAS  NO. 
DELPHLA.  COUNTY. 

Argued  January  23,  1889— Decided  February  18,  1 

1.  Where  a  power  of  sale  is  given  to  executors  but  th 
exercise  is  not  limited  by  any  of  the  words  used  in  its  en 
itation  to  which  it  is  really  subject  may  nevertheless 
question  of  intention  to  be  ascertained  from  the  manifest  | 
and  purpose  of  the  will. 

2.  In  this  case,  while  the  power  of  sale  to  the  executor 
was  exercisable  at  any  time  after  the  testator's  decease, 
visions  of  the  will  were  construed  to  show  that  the  exercis 
was  in  fact  limited  to  the  lifetime  of  che  testator's  widov 
cise  thereafter  by  the  executors  created  a  defective  title. 

Before  Paxson,  C.  J.,  Stebrbtt,  Green,  Ci 
lAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  177  July  Term  1888,  Sup.  Ct. ;  court  be! 
December  Term  1887,  C.  P.  No.  2. 

On  February  3,  1888,  Robert  Buist,  Jr.,  broug 
against  Robert  A.  Wilkinson  to  recover  the  cont 
land  under  a  written  contract  of  sale  between  the 
defendant,  dated  June  9, 1887,  wherein  the  plaint 
sell  and  the  defendant  to  buy  a  tract  of  129  acre 
ward,  Pliiladelphia,  for  the  sum  of  $125,000,  the  i 
viding:  "The  title  to  be  good  and  marketable  am 
incumbrance."     Issue. 

At  the  trial  on  May  2, 1888,  it  appeared  that  w 
of  performance  under  the  contract  had  arrived, 
tendered  to  defendant  a  deed  for  the  property 
himself  and  Helen  Jane  Buist  and  Emma  L.  Chai 
ing  that  these  thi-ee  as  tenants  in  common  were  p 
good  and  marketable  title  to  the  whole  of  the  lai 
in  the  contract.  This  deed  the  defendant  refus 
ground  that  the  parties  joining  in  the  deed  tende 
possessed  of  a  good  and  marketable  title  to  the 
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but  only  to  undivided  interests  in  the  same,  as  tenants  in  com- 
mon with  Stella  Buist  and  Jane  Buist,  who  owned  an  undi- 
vided one  sixth  of  the  estate  and  an  interest  in  remainder  in 
an  undivided  one  twelfths 

The  plaintiff  put  in  evidence  the  contract  with  the  defend- 
ant and  showed  a  good  title  in  Robert  Buist,  Sr.,  who  died  on 
July  13,  1880,  leaving  a  will  dated  March  3,  1877,  duly  ad- 
mitted to  probate,  and  which  was  as  follows : 

"  1.  I  direct  ray  just  debts  and  funeral  expenses  to  be  fully 
paid  and  satisfied  as  soon  as  conveniently  may  be  after  my 
decease. 

"  2.  I  give  and  bequeath  unto  my  dearly  beloved  wife,  Ellen 
M.  Buist,  my  wearing  apparel  and  all  the  furniture  and  pro- 
visions which  may  be  in  the  house  at  the  time  of  my  decease. 

"  3.  I  will  and  direct  that  my  executoi-s  hereinafter  named 
shall  pay  the  income  and  interest  of  the  residue  of  my  personal 
estate  to  my  said  wife  semi-annually  for  and  during  the  whole 
term  of  her  natural  life,  and  further  that  they  shall  allow  her 
to  retain  possession  of  all  my  silver  plate  for  the  same  period 
without  giving  security  therefore 

*"  4.  I  give,  devise  and  bequeath  unto  my  said  wife  all  my 
real  estate  whatsoever  and  wheresoever  situate  for  and  during 
the  whole  term  of  her  natural  life. 

"  5.  I  authorize  and  empower  my  said  executors  and  the  sur- 
vivors or  survivor  of  them  at  any  time  after  my  decease  in 
their  discretion  to  sell  and  convey  in  fee  simple  to  any  person 
or  persons  for  such  price  or  prices  as  they  shall  deem  suffi- 
cient all  or  any  portion  of  my  said  real  estate  whatsoever  and 
wheresoever  situate.  It  is  further  my  will  that  the  proceeds 
of  all  such  sales  of  ray  real  estate  whenever  made  shall  be 
held  by  my  executors  in  trust  for  the  uses  and  piurposes  de- 
clared in  this  my  will  in  relation  to  the  said  real  estate,  and 
that  the  purchasers  thereof  shall  not  be  held  in  any  wise  hable 
for  the  application  or  misapplication  of  the  purchase  moneys 
therefor.  And  I  further  direct  that  all  investments  and  re- 
investments of  the  proceeds  of  such  sales  as  well  as  of  my 
personal  property  and  estate  shall  be  made  in  first  moiigages 
of  improved  real  estate  situate  in  the  city  of  Philadelphia,  in 
the  public  loans  of  the  state  of  Pennsylvania,  or  of  the  United 
States,  of  the  city  of  Philadelphia,  or  in  such  other  securities 
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as  may  be  authorized  by  law.  And  the  said  executors  shall 
have  power  to  alter,  and  change  the  investments  of  my  said 
estate  and  to  make  all  proper  transfers  of  the  securities  held 
by  them  for  that  purpose. 

"  6.  It  is  further  my  will  and  I  do  hereby  direct,  order  and 
devise  that  immediately  after  the  decease  of  my  said  wife,  the 
whole  of  my  real  and  personal  estate  including  the  proceeds 
of  all  such  real  estate  as  shall  have  been  sold  by  my  executoi-s 
in  the  lifetime  of  my  said  wife  shall  be  divided  into  six  equal 
parts  or  shares,  and  three  of  such  equal  parts  or  shares  (being 
one  half  part  of  my  said  estate  real  and  personal)  I  hereby  de- 
vise and  bequeath  unto  my  daughter  Helen  Jane  Buist  her  heirs 
executors  administrators  and  assigns,  one  other  of  such  equal 
parts  or  shares  I  give  devise  and  bequeath  unto  my  son  Robert 
Buist  his  heirs  executors  administrators  and  assigns,  one  other 
of  such  equal  parts  or  shares  unto  Stella  Buist  and  Jane  Buist 
children  of  my  deceased  son  John  M.  Buist  their  heirs  execu- 
tors administrators  and  assigns,  and  the  remaining  one  of  such 
equal  parts  or  shares  I  give  devise  and  bequeath  unto  Emma 
Louisa  Chambers  daughter  of  my  said  wife  by  a  former  mar- 
riage to  hold  for  and  during  the  term  of  the  natural  life  of  her 
the  said  Emma  Louisa  Chambers  and  upon  her  decease  then 
I  give  and  bequeath  one  half  part  of  said  last  mentioned  part 
or  share  unto  my  said  son  Robert  Buist  his  heirs,  executors,  ad- 
ministrators and  assigns,  and  the  other  half  part  thereof  unto 
my  said  grandchildren  Stella  Buist  and  Jane  Buist  their  heirs, 
executors,  administrators  and  assigns. 

"  7.  I  nominate  and  appoint  my  said  wife  Helen  M.  Buist 
my  said  son  Robert  Buist  and  daughter  Helen  Jane  Buist  to 
be  the  executors  of  this  my  last  will  and  testament. 

"  In  Witness  Whereof,''  etc. 

It  was  then  shown  that  letters  testamentary  upon  said 
will  were  duly  granted  to  the  executors  named  therein,  and 
that  Helen  M.  Buist,  the  widow,  died  on  February  26,  1881 ; 
that  on  July  9, 1883,  after  some  proceedings  upon  their  peti- 
tion to  the  Oi-phans'  Court,  which  were  put  in  evidence,  prout 
the  same,  but  were  not  shown  in  the  paper  books,  Robert 
Buist,  Jr.,  and  Helen  Jane  Buist,  as  surviving  executors  of 
the  will  of  Robert  Buist,  Sr.,  conveyed  the  premises  described 
in  the  contract  to  John  J.  S.  Rodgers ;  and  that  subsequently 
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by  deed  duly  recorded,  John  J.  S.  Rodgers  conveyed  the  same 
premises  to  Robert  Buist,  Jr.,  Helen  Jauts  Buist  and  Emma  L. 
Chambera.  Having  proved  the  tender  of  a  deed  from  Robert 
Buist,  Jr.,  Helen  Jane  Buist  and  Emma  L.  Chambers  to  the 
defendant,  the  plaintiff  rested. 

The  defendant  offered  no  testimony,  but  requested  the  court, 
Mitchell,  J.,  to  charge  the  jury  that 

"  The  power  of  sale  granted  to  the  executors  in  the  will  of 
Robert  Buist  the  elder  was  a  power  which  expired  upon  the 
death  of  Helen  M.  Buist,  the  widow  of  said  Robert  Buist,  the 
elder,  and  as  it  appears  from  the  evidence  that  Helen  M.  Buist 
died  on  February  26,  1881,  the  attempted  exercise  of  the 
power  by  the  surviving  executors  in  their  deed  of  July  9, 
1883,  to  John  J.  S.  Rodgers  failed  to  convey  to  him  a  good 
and  indefeasible  title,  and  the  jury  should,  therefore,  find  a 
verdict  for  the  defendant."  ^ 

Which  instruction  the  learned  judge  refused  to  give,  and 
there  being  no  facts  in  dispute  he  instructed  the  jury  to  find 
a  verdict  for  the  plaintiff,  for  the  amount  of  his  claim,* 

The  jury  then  returned  a  verdict  for  the  plaintiff  for 
$90,739.76,  and  judgment  being  entered  thereon,  the  defend- 
ant took  this  writ,  assigning  as  error : 

1.  The  refusal  of  the  plaintiff's  point.* 

2.  The  instruction  to  find  for  the  plaintiff.* 

Mr,  Richard  C.  Dale  (with  him  Mr.  Samuel  Dickson)^  for 
the  plaintiff  in  error : 

1.  An  action  by  a  vendor  to  recover  purchase  money  against 
a  vendee  declining  to  accept  the  title  on  the  ground  that  it 
is  not  marketable,  is  subject  to  all  the  defences  which  would 
be  recognized  by  a  chancellor  upon  a  bill  for  specific  perfoi-m- 
ance.  The  plaintiff  must  show  a  title  which  the  court  not 
only  believes  to  be  good,  but  which  is  so  certain  that  no  court 
acting  within  the  bounds  of  reason  could  declare  to  be  other- 
wise than  good:  Swayne  v.  Lyon,  67  Pa.  436;  Colwell  v. 
Hamilton,  10  W.  413;  Ludwick  v.  Huntzinger,  5  W.  &  S.  51; 
Bumberger  v.  Clippinger,  6  W.  &  S.  811. 

2.  A  power  to  sell  given  to  executors  or  trustees  lasts  only 
so  long  as  is  expressly  limited  by  the  terms  of  the  will,  or,  if 
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without  express  limitation  as  to  time  of  exercise,  then  only  so 
long  aa  the  purpose  continues,  for  the  accomplishment  of  which 
the  power  is  granted.  If  the  purpose  is  expressly  declared 
upon  the  face  of  the  will,  no  question  of  construction  can  arise ; 
but  if  there  is  no  express  declaration  of  a  purpose,  then  the 
whole  instrument  mi^^t  be  examined  and  the  purpose  deduced 
from  a  consideration  of  all  the  terms  of  the  will,  and  these 
terms  must  be  so  construed  as  to  give  effect  to  the  will  as  an 
entirety :  Swift's  App.,  87  Pa.  602 ;  Kaufman  v.  Hollinger,  4 
W.  N.  27, 

3.  In  the  present  case  we  submit  that  a  fair  construction  of 
the  will  requires  that  the  power  of  sale  granted  to  the  execu- 
tors should  be  exercised  only  during  the  life  of  testator's 
widow ;  that  this  power  of  sale,  althoilgh  granted  nominally 
to  the  executors,  was  granted  to  them  for  no  purpose  connected 
with  the  proper  duties  of  administering  the  estate  qua  execu- 
toi-s,  but  was  a  power  granted  to  them  as  incidental  to  a  trust 
imposed  upon  them  by  the  testator,  continuing  during  the  life 
of  the  widow  and  no  longer. 

Mr.  Waynt  MacVeagh  (with  him  Mr.  A.  R.  Winterateen)^  for 
Jane  Buist,  intervening : 

We  have  in  the  will  of  Robert  Buist,  Sr.,  a  life  estate  given 
to  the  wife,  a  power  of  sale  given  to  the  executors,  and  an  ab- 
solute devise  over  to  certain  beneficiaries.  It  is  plain  upon 
the  adjudicated  cases,  that  unless  there  is  something  very  spe- 
cial in  the  will  showing  the  contrary,  this  power  fell  with  the 
life  estate :  Lantsbury  v.  Collier,  2  K.  &  J.  709.  There  cannot 
be  a  gopd  execution  of  a  power  of  sale,  when  the  purposes  for 
which  it  was  created  have  ceased :  Wheate  v.  Hall,  17  Ves. 
86;  Mortlock  v.  BuUer,  10  Ves.  315;  WoUey  v.  Jenkins,  23 
Beav.  53;  Peters  v.  Railway  Co.,  L.  R.  16  Ch.  D.  703,  709- 
710 ;  s.  c.  L.  R.  18  Ch.  D.  429  ;  Cotton's  Trustees,  L.  R.  19 
Ch.D.  624;  Sugden  on  Powers,  849,  850. 

Mr.  Richard  C.  McMurtrie^  for  the  defendant  in  error : 
1.  We  are  relieved  from  the  doubtful  cases  of  title  marketa- 
ble or  not,  depending  as  they  generally  do  on  matters  in  pais 
and  whether  they  are  so  proved  that  a  purchaser  should  accept. 
The  ((tiestion  of  title  here  depends  on  the  meaning  of  a  will, 
Vol.  cxxrv — 17 
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and  it  is  either  certainly  good  or  certainly  bad,  as  the  law  is 
one  way  or  the  other.  That  this  court  has  uniformly  decided 
such  questions  when  raised  on  a  bill  for  specific  performance, 
Womrath  v.  McCormick,  61  Pa,  604,  with  a  host  of  other  pre- 
cedents, proves.  And  it  is  a  settled  rule  that  the  court  above 
should  not  consider  an  unfavorable  opinion  of  a  court  below 
on  the  title  conclusive :  Sheppard  v.  Doolan,  8  Dr.  &  War.  8 ; 
Bewley  v.  Carter,  L.  R.  4  Ch.  App.  230.  But  take  the  rule 
at  its  worst,  as  stated  in  Sugden  on  Vendors,  678,  i.  e.,  taking 
into  account  what  the  opinions  of  competent  persons  may 
be,  is  this  court  prepared  to  say  that  a  power  such  as  this 
terminates  with  the  vesting  of  an  estate  in  fee  simple  under 
the  will? 

2.  It  is  not  disputed*that  all  powers  are  necessarily  limited, 
for  a  really  absolute  power  unlimited,  must  be  void,  as  tending 
to  create  a  perpetuity.  And  we  admit  that  the  power,  the  ex- 
ercise of  which  is  in  question,  is  of  course  limited.  On  the 
other  hand,  the  words  of  the  will  creating  the  power  are  ex- 
tremely inconsistent  with  an  intention  to  restrict  the  execu- 
tion of  the  power  to  the  lifetime  of  the  widow.  They  are : 
**  I  authorize  and  empower  my  executors,  and  the  survivors  or 
survivor  of  them,  any  time  after  my  decease,  in  their  discre- 
tion, to  sell,"  etc.  If  the  testator  had  any  thought  on  the  subject 
and  had  intended  to  restrict  the  exercise  to  the  lifetime  of  his 
widow,  the  common-place  words,  during  my  wife's  life,  would 
have  been  inserted.  But  it  is  ui-ged  that  there  was  a  necessity 
for  such  a  power  during  the  hfe  of  the  widow,  but  not  after- 
wards, yet  there  was  no  necessity  or  utility  for  a  power  to 
exist  before,  that  did  not  exist  after  the  death  of  the  widow. 
Her  life  estate  could  not  clog  the  selling,  as  she  was  sui  juris, 
and  the  power  could  not  have  been  exercised  without  her  con- 
sent ;  that  is,  there  was  the  same  clog,  with  or  without  the 
power,  to  wit,  the  necessity  for  the  widow's  consent. 

8.  What,  then,  is  the  real  limitation  of  the  power  given  to 
the  executors  in  the  most  unlimited  language  ?  The  object 
of  the  power  of  course  limits  the  power,  and  there  are  two 
possible  objects  in  all  such  powers :  (1)  The  raising  of  funds 
to  pay  debts,  if  there  are  any ;  (2)  The  convenience  of  distri- 
bution, if  an  actual  division  is  undesirable.  The  first  certainly 
existed  here,  and  the  second  existed  quite  as  much  aft^r  the 
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widow's  death  as  before.  The  evidence  incidentally  disclosed 
this ;  there  was  an  infant  devisee  having  a  one  sixth  interest 
vested  in  possession.  The  giving  of  a  power  in  such  a  case, 
(1)  saves  the  expense  of  partitioning;  (2),  what  is  vastly 
more  important,  a  power  to  sell  makes  the  sale  controllable  by 
a  party  in  interest  and  avoids  the  danger  of  a  forced  pubUc  sale. 
The  consequences  of  rejecting  this  ground  for  keeping  alive 
a  power  are  most  serious.  It  is  nothing  more  or  less  than  lay- 
ing down  as  a  rule  of  property  in  this  state,  the  hitherto 
unheard  of  rule  that  a  power  to  sell  in  executors  ceases  by 
implication  on  the  vesting  of  the  estate  in  fee  in  devisees, 
though  they  are  not  sui  juris. 

Opinion,  Mr.  Justice  Clark: 

The  controlling  question  in  this  case  is  upon  the  true  con- 
struction of  the  last  will  and  testament  of  Robert  Buist,  the 
elder,  deceased.  The  power  of  sale  to  the  executors,  apart 
from  the  other  provisions  of  the  will,  is  framed  in  the  most 
general  terms ;  it  is  wholly  without  limitation  as  to  time,  and 
taken  alone  was  exercisable  in  their  discretion  "  at  any  time  " 
after  the  testator's  decease.  But  although  the  time  for  its 
exercise  is  not  limited  by  any  words  used  in  its  creation,  the 
limitation  to  which  it  is  really  subject  may  appear  upon  a 
consideration  of  the  testator's  general  design  in  the  disposition 
of  his  estate,  as  shown  by  the  will ;  for  although  the  power  was 
to  be  exercised  "  at  any  time  "  in  the  discretion  of  the  executors, 
yet  this  may  be  ascertained  to  mean,  at  any  time  within  some 
period  fixed  in  the  testator's  mind,  but  not  fully  expressed, 
ascertainable  however  from  the  manifest  general  scheme  and 
purpose  of  his  will.  Whether  this  was  a  power  which  the 
executors  might  exercise  in  the  lifetime  of  the  widow,  or  at 
any  time  afterwards,  is  therefore  a  mere  question  of  intention, 
to  be  ascertained  from  a  study  of  the  entire  instrument  by 
which  the  power  was  created. 

It  is  plain  that  the  first  and  principal  subject  of  the  testator's 
solicitude  was  his  wife.  After  providing  for  the  payment  of 
his  debts,  etc.,  he  gave  to  her  the  furniture,  provisions,  etc.,  on 
hand,  and  directed  his  executors  to  pay  to  her,  semi-annually, 
for  and  during  the  term  of  her  natural  life,  the  entire  income 
and  interest  of  the  residue  of  his  personal  estate,  and  then  in 
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the  fourth  clause  devised  to  her,  directly,  for  life,  all  his  real 
estate.  The  fifth  clause  contains  the  power  of  sale,  which  gives 
rise  to  this  contention ;  it  is  in  the  following  words :  "  I  author- 
ize and  empower  my  said  executors,  and  the  survivors  or 
survivor  of  them,  at  any  time  after  my  decease,  in  their  discre- 
tion, to  sell  and  convey,  in  fee  simple,  to  any  person  or  persons, 
for  such  price  or  prices  as  they  shall  deem  sufficient,  all  or  any 
portion  of  my  said  real  estate  whatsoever,  and  whei-esoever 
situate." 

Although  this  pqwer,  as  we  have  said,  is  in  the  most  general 
terms,  yet  the  testator's  purpose  in  creating  it  is,  we  think, 
clearly  disclosed  in  what  follows.  The  testator  provides,  that, 
"the  proceeds  of  all  such  sales  of  my  real  estate,  whenever 
made,  shall  be  held  by  my  executors,  in  trust,  for  the  uses  and 
purposes  declared  in  this  my  will,  in  relation  to  the  said  real 
estate  ; "  that  is  to  say,  the  proceeds  shall  be  held  for  the  use 
of  his  wife,  the  interest  and*  income  thereof  payable  to  her, 
during  her  life.  In  confirmation  of  this,  the  testator  further 
provides,  as  follows :  "  And  I  further  direct  that  all  investments 
and  re-investments  of  the  proceeds  of  sucK  sales,  as  well  as  of 
my  personal  property  and  estate,  shall  be  made  in  first  mort- 
gages of  improved  real  estate,  situate  in  the  city  of  Philadel- 
phia, in  the  public  loans  of  the  state  of  Pennsylvania,  or  of  the 
United  States,  of  the  city  of  Philadelphia,  or  in  such  other  secu- 
rities as  may  be  authorized  by  law ; "  with  power  to  change 
the  investment,  etc. 

These  provisions  of  the  will  plainly  show  that  the  testator 
had  in  his  mind  a  period  of  time,  within  which  this  power  to 
sell  was  to  be  exercised,  that  is  to  say,  within  the  lifetime  of 
the  widow ;  the  proceeds,  all  the  proceeds  of  the  sales,  were  to 
be  held  in  lieu  of  the  land,  and  to  be  invested  with  the  personal 
estate  for  her  use,  and  this  implies  of  course  that  the  sales 
were  to  bs  made  in  her  lifetime. 

This  theory  of  the  will  is  further  established,  moreover,  by 
the  fact  that  in  the  sixth  clause,  the  testator  provides  that 
"  immediately  "  after  the  decease  of  his  wife  the  whole  of  his 
real  and  personal  estate,  "  including  the  proceeds  of  all  such 
real  estate  as  shall  have  been  sold  by  his  executors  in  the  life- 
time of  his  wife,  shall  be  divided  into  six  equal  parts,"  and  go 
to  his  children  and  grandchildren,  as  therein  directed. 
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It  is  clear  that  these  sales  were  not  for  the  payment  of  debts, 
as  the  proceeds  were  not  to  be  so  applied ;  they  were  not  for 
the  purpose  of  division  or  distribution,  as  the  division  was  not 
to  be  made  in  the  widow's  lifetime,  but  "immediately"  after 
her  decease,  upon  the  precise  footing  of  the  estate,  as  it  then 
.existed.  The  manifest  design  of  the  testator  was,  that  in  the 
lifetime  of  the  widow  the  best  interests  of  his  estate  should  be 
protected  and  promoted  by  his  executors,  one  of  them  being 
his  widow,  the  life-tenant,  the  other  two,  his  children,  devisees 
in  remainder ;  tliat  the  real  estate  should  be  subject  to  sale,  in 
their  discretion,  at  any  time  during  the  hfe  of  the  widow,  but 
at  her  death  the  whole  estate,  as  it  then  existed,  should  be  dis- 
tributed to  those  entitled. 

Under  this  construction  of  the  will,  it  seems  unnecessary  to 
decide  what  would  be  the  effect  of  an  unlimited  power,  or 
rather  what  the  effect  of  a  determination  of  the  life  estate, 
without  more,  upon  such  a  power.  A  power  of  sale  without 
limit  would  doubtless  be  bad,  under  the  rule  against  perpetui- 
ties, and  a  testator  will  not  be  presumed  to  have  intended  any- 
thing so  absui'd.  Such  powers,  when  framed  in  general  terms, 
may  therefore  in  some  cases,  as  stated  by  Sir  George  Jessel, 
in  Peters  v.  Lewes  etc.  R.  Co.,  L.  R.  18  Ch.  D.  429,  be  limited 
by  the  limitations  of  the  settlement  contained  in  the  will.  But 
this  is  merely  upon  the  presumption  that  the  testator  so 
intended,  for  in  the  very  case  cited,  although  the  life  estate 
had  actually  terminated,  the  power  was  upheld,  it  appearing 
from  the  will  that  the  testator  had  created  it  for  the  purpose 
of  division.  Upon  the  same  principle,  although  the  power  may 
be  expressed  in  the  most  general  terms,  yet  if  the  purpose  of 
its  creation  appears,  and  that  purpose  has  ceased,  there  can 
ordinarily  be  no  further  execution  of  the  power,  as  it  will  be 
presumed  that  the  testator  did  not  intend  that  the  power 
should  be  exercised  after  the  accomplishment  of  that  purpose : 
Wheate  v.  Hall,  17  Ves.  86 ;  WoUey  v.  Jenkins,  23  Beav.  53; 
Swift's  Appeal,  87  Pa.  502. 

It  is  the  testator's  intention,  with  respect  to  the  duration  of 
a  power,  which  governs  in  all  cases.  When  the  limitations 
contained  in  a  settlement  by  will  have  expired,  and  absolute 
interests  in  fee  have  vested  in  possession  in  persons  sui  juris,  it 
may  well  be  supposed  that  the  testator  intended  that  a  power 
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of  sale  will  not  after  that  be  exercised ;  but  if,  on  the  construc- 
nent,  it  appears  otherwise,  and  that  the  tes- 
should  be  afterwards  exercised,  the  power 
upheld,  unless  it  is  obnoxious  to  the  rule 
s,  or  the  cestuis  que  trustent  have  elected  to 
is  it  stands :  In  re  Cotton's  Trustees,  etc.,  L. 

md,  as  was  said  by  Sir  Edward  Fry  in  the 
It  is  well  ascertained  that  when  there  is  a 

estate,  either  by  will  or  by  deed,  and  the 
^ly  carries  the  land  to  a  person  entitled  in 
ire  are  powers  couched  in  general  words  and 

as  to  time,  which  are  nevertheless  obviously 
ercised  only  during  the  subsistence  of  the 
itions,  there,  the  moment  the  estate  in  fee  is 
J  are  at  an  end,  because  it  was  the  intention 

that  they  should  subsist  only  duiing  the 
nations."  The  vesting  of  the  estate  abso- 
%ons  ultimately  entitled  is  an  indication, 
ding  to  the  true  construction  of  the  settle- 
a  of  the  settlor  was  that  the  powers  would, 
le  to  an  end.  To  the  same  effect,  although 
wholly  similar,  is  our  own  case  of  Kaufman 
,  N.  27. 

the  title  here,  as  stated  by  the  counsel  for 
,  depends  upon  the  construction  of  this  will ; 
^y  good  or  certainly  bad,  as  the  law  may  be 
ay  or  the  other.  It  is  not  a  question,  there- 
title  dependent  upon  disputed  facts.     If  we 

the  title  is  defective,  and  the  plaintiff,  Rob- 
ititled  to  recover. 

The  judgment  is  reversed. 

IiTCHELL  dissents  from  the  interpretation 
a  this  case. 
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DANIEL  S.  JONES  v.  GEORGE  F.  GORDON.  J^  m 


EEROB  TO  THE  COUET  OP  COMMON  PLEAS  NO.  2  OF  PHII,.ADEI> 

PHIA  COUNTY. 

Argued  January  25,  188&— Decided  February  18,  1880. 

1.  Where  a  cause  of  action  Is  such  that  under  the  rules  of  pleading  at  com- 
mon law  it  will  support  a  declaration  in  debt  with  a  count  in  detinue,  a 
statement  of  claim  filed  under  the  procedure  act  of  May  25,  1887,  P. 
L.  271,  will  entitle  the  plaintiff  to  judgment  for  want  of  a  sufficient  affi- 
davit of  defence. 

2.  A  statement  of  olaim  filed  under  said  act  may  by  leave  of  court  be 
amended  after  affidavit  of  defence  is  presented,  and  the  court  by  rule 
or  order  may  provide  for  the  service  of  the  same,  as  amended,  and  for 
judgment  unless  a  sufficient  affidavit  of  defence  thereto  be  filed  within 
such  reasonable  time  as  it  may  direct. 

8.  Where  a  legacy  is  bequeathed  to  executors  to  be  paid  to  the  treasurer 
for  the  time  being  of  the  benevolent  fund  of  a  church  society,  to  be  ap- 
plied to  the  uses  and  purposes  of  said  fund*  the  title  thereto  is  in  the 
society,  and  the  treasurer,  as  the  proper  officer  of  the  society  for  the  time 
being,  takes  the  right  of  actual  possession  only. 

4.  Wherefore,  when  the  legacy  has  been  paid  over  to  the  ti'easurer  of  said 
fund  for  the  time  being,  the  right  of  action  to  enforce  payment  of  the 
same  to  his  successor,  when  his  term  of  office  has  expired,  is  not  in  the 
successor  himself  but  in  the  society  or  corporation. 

Before  Paxson,  C.  J.,  Stbrbett,  Clark,  Williams,  Mc- 
CoLLUM  and  Mitchell,  J  J. 

No.  219  July  Term  1888,  Sup.  Ct. ;  court  below,  No.  763 
June  Term  1887,  C.  P.  No.  3. 

On  August  18, 1887,  George  F.  Gordon,  trustee  and  treas- 
urer of  the  Benevolent  Fund,  under  the  charge  of  the  consis- 
tory of  the  Third  Reformed  Dutch  church  of  Philadelphia, 
brought  assumpsit  against  Daniel  S.  Jones,  and  on  December 
31st  filed  a  statement  wherein  it  was  averred,  in  substance,  as 
follows : 

1.  That  since  September  21, 1881,  the  plaintiff  had  been  a 
deacon  or  elder  and  as  such  a  member  of  the  consistory  of  the 
Third  Reformed  Dutch  church  of  Philadelphia,  and,  since  No- 
vember 6, 1882,  the  duly  elected  treasurer  of  the  Benevolent 
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Fund,  a  charitable  foundation  which  had  existed  for  many 
years. 

2.  That  for  many  years  prior  to  November  6,  1882,  the  de- 
fendant had  been  the  treasurer  of  the  consistory  and  of  said 
fund,  but  on  the  election  of  the  plaintiff  as  his  successor,  on 
that  date,  it  became  the  duty  of  the  defendant  to  deliver  to 
plamtiff  all  moneys,  books  and  accounts  in  his  hands  as  treas- 
urer or  trustee  of  said  fund. 

3.  That  by  the  will  of  Mrs.  Ann  Hertzog,  deceased,  duly  ad- 
mitted to  probate,  it  was  provided  as  follows :  "  I  give  and  be- 
queath unto  my  executors,  the  sum  of  $3,000,  in  trust  to  pay 
over  the  same  unto  the  treasurer  for  the  time  being  of  the  Be- 
nevolent Fund  of  the  Third  Reformed  Church  of  Philadelphia, 
to  be  applied  to  the  uses  and  purposes  of  said  fund." 

4.  That  the  defendant,  whilst  he  was  treasurer  of  said  fund, 
was  authorized  by  a  resolution  of  the  consistory  on  March  15, 
1869,  to  receive  and  receipt  for  the  said  legacy,  that  he  received 
the  same  under  said  authority  and  still  retained  it,  althougn 
the  consistory  and  the  plaintiff  as  said  treasurer  had  frequently 
demanded  payment  of  the  same. 

5.  That  at  a  meeting  of  the  consistory  held  on  November 
21,  1886,  it  was  resolved  that  the  plaintiff  be  directed  to  de- 
mand and  receive  from  the  defendant  the  legacy  with  its  ac- 
cumulated interest,  and  an  account  of  the  same,  together  with 
the  books  and  papers  connected  therewith,  and  that  if  he 
should  decline  to  give  an  account  and  to  pay  over  to  the  plaint- 
iff, the  latter  should  take  the  necessary  legal  steps  to  compel 
him,  and  that  since  said  resolution  payment  had  again  been 
refused. 

On  January  16,  1888,  an  afl&davit  of  defence  was  filed 
wherein  the  defendant  averred : 

1.  That  he  was  a  member  of  the  Third  Reformed  Dutch 
Church  of  Philadelphia  and  treasurer  of  the  board  of  trustees 
of  the  corporation ;  that  the  Benevolent  Fund  of  said  church 
consisted  of  the  contributions  of  the  congregations,  collected 
at  stated  periods,  annually,  for  the  board  of  domestic  and  for- 
eign missions  and  the  board  of  education  of  the  Reformed 
Dutch  Church,  as  required  by  the  general  synod;  that  the 
treasurer  of  the  consistory  had  charge  of  these  funds  and  re- 
ported annually  to  consistory  and  the  consistory  to  the  classis ; 
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that  by  order  of  general  synod  all  legacies  w^re  kept  separate 
and  not  reported  with  these  collections. 

2.  That  plaintiff  did  not  succeed  defendant  as  treasurer  of 
the  Benevolent  Fund,  but  one  A.  V.  Helden  did,  who  held 
the  office  until  in  1886 ;  that  said  A.  V.  Helden  had  requested 
the  defendant  to  turn  over  to  him  the  legacy  of  Mrs.  Hertzog, 
but  the  request  was  declined  by  the  advice  of  counsel,  and  the 
defendant  had  ever  since  held  the  fund  as  trustee  thereof  and 
had  regularly  paid  the  income  arising  therefrom  to  the  boards 
of  domestic  and  foreign  missions  and  the  board  of  education 
of  said  church,  as  required  by  the  general  synod,  and  that  said 
income  having  thus  been  expended  according  to  the  terms  of 
the  will,  the  plaintiff,  even  if  held  to  be  entitled  to  the  princi- 
pal, under  no  circumstances  could  be  entitled  to  the  interest. 

3.  That  the  legacy  hereinbefore  referred  to  had  been  received 
by  the  defendant  as  treasurer  of  the  corporation,  and  was  in- 
vested, with  the  approval  of  the  consistory  and  of  the  board  of 
trustees  of  the  church,  in  a  bond  and  mortgage  upon  premises 
described  and  had  so  remained  invested,  and  defendant  had 
only  said  bond  and  mortgage  as  representing  said  legacy. 

On  March  17, 1888,  the  plaintiff  by  leave  of  court  filed  a 
supplemental  statement  of  claim  as  an  amendment  to  the  state- 
ment of  claim  heretofore  filed  by  him,  which  averred  in  sub- 
stance : 

1.  That  the  said  defendant,  with  the  consent  of  the  consis- 
tory, invested  the  said  legacy  received  by  him  as  treasurer  of 
the  Benevolent  Fund  in  a  certain  bond  and  mortgage  for  13,000 
which  was  duly  assigned  to  Daniel  S.  Jones  and  Henry  J.  Fox, 
trustees  of  the  Benevolent  Fund  of  said  church;  that  said 
Henry  J.  Fox  had  since  then  renounced  his  trusteeship  and 
held  himself  willing  to  convey  to  the  paiiy  entitled,  and  that 
defendant  unjustly  detained  and  withheld  the  same  from  the 
plaintiff,  his  successor  in  office  as  treasurer  and  trustee  of  said 
fund. 

On  May  7, 1888,  the  defendant  filed  an  affidavit  of  defence 
to  the  claim  made  by  this  amended  statement,  setting  foi*th,  in 
addition  to  other  facts  averred  in  his  former  affidavits : 

That  the  right  of  the  plaintiff  to  act  as  a  member  of  the  con- 
sistory of  said  church  was  then  being  contested  in  the  church 
courts,  and  that  plaintiff  had  not  been  appointed  trustee  of  the 
fund  by  any  court  and  had  given  no  security. 
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On  May  26, 1888,  the  court,  Mitchell,  J.,  upon  a  rule  foi 
judgment  for  want  of  a  sufficient  affidavit  of  defence,  without 
opinion  filed,  made  the  following  order : 

And  now.  May  26,  1888,  on  motion  of  J.  Rodman  Paul, 
Esq.,  the  court  enter  judgment  in  favor  of  the  plaintiff  against 
the  defendant,  for  want  of  a  sufficient  affidavit  of  defence  to 
plaintiff's  supplemental  statement  of  claim,  that  plaintiff  do  re- 
cover of  defendant  a  certain  mortgage  for  $3,000,  dated  •  .  .  . 

and  recorded by  Albert  R.  Baker  to  Henry  J.  Fox, 

upon  premises  situated  at  the  northeast  corner  of  Eleventh 
and  Wallace  streets,  Philadelphia,  together  with  the  bond 
accompanying  the  same,  and  a  certain  assignment  of  the  same 

to  Henry  J.  Fox  and  Daniel  S.  Jones,  trustees,  dated 

and  recorded of  the  value  of  the  $3,000,  together  with 

the  damages  for  the  detention  of  the  same  or  the  said  value 
thereof,  together  with  legal  interest  thereon  since  January  1, 
1869. 

On  July  19, 1888,  a  rule  to  amend  the  order  of  May  26th 
was  made  absolute  and  said  order  amended  by  striking  out  the 
words  "with  legal  interest  thereon  since  January  1,  1869,*' 
and  inserting  in  lieu  thereof  the  words  "with  damages  for  the 
detention,"  being  the  balance  found  due  on  an  accounting  by 
the  defendant  before  the  prothonotary,  of  his  receipts  and  pay- 
ments on  account  of  the  said  mortgage  since  he  has  held  the 
same,  he  producing  proper  vouchers  for  all  payments  made  by 
order  of  the  consistory,  said  account  to  be  taken  on  or  before 
the  third  Monday  in  September,  1888,  otherwise  execution  to 
issue  for  full  amount  of  interest  received  on  said  mortgage  by 
the  defendant  since  January  1,  1869. 

Thereupon,  the  defendant  took  this  writ,  specifying  that  the 
court  erred : 

1.  In  entering  judgment  against  the  defendant. 
'    2.  In  assessing  as  damages  for  detention,  interest  upon  the 
bond  and  mortgage  of  $3,000,  from  January  1, 1869. 

3.  In  entering  judgment  against  the  defendant  for  damages 
for  detention  of  the  said  bond  and  mortgage. 

4.  In  assessing  damages  for  detention  of  the  bond  and  mort- 
gage- 
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Mr.  John  (7.  Johnson  (with  him  Mr.  Francis  A.  Osboum^^ 
for  the  plaintiff  in  error : 

The  action  was  assumpsit,  and  rested  upon  an  alleged  re- 
fusal to  pay  over  the  legacy.  On  the  filing  of  the  first  afl&da- 
vit  of  defence,  the  plaintiff  sought  to  change  his  action  into 
detinue,  and  by  a  supplemental  statement  forced  the  defendant 
against  his  protest  into  making  a  second  affidavit  of  defence. 

I.  There  was  then  no  right  to  enter  judgment  for  want  of  a 
sufficient  affidavit  of  defence. 

1.  The  defendant  could  not  be  compelled  to  file  two  affida- 
vits in  one  action,  because  of  the  filing  of  an  amended  state- 
ment. To  permit  this  would  be  to  encourage  fishing  statements 
of  claim.  As  a  pleading,  the  statement  may  be  amended  infithin 
the  limits  of  the  rules  of  pleading,  but  as  a  statement,  required 
by  §§  4,  5,  6,  of  the  act  of  May  25, 1887,  P.  L.  271,  as  a  pre- 
requisite to  the  right  to  an  answer  under  oath,  it  cannot  be 
amended  after  one  affidavit  of  defence  has  been  filed,  so  as  to 
compel  an  additional  sworn  answer.  The  act  contemplates 
but  one  statement,  and  certainly  but  one  affidavit  of  defence. 

2.  The  act  of  1887  requires  no  affidavit  of  defence  in  an 
action  of  detinue.  It  abolishes  the  distinction  between  the 
various  actions  ex  contractu,  and  between  the  various  actions 
ex  delicto,  and  directs  that  "  all  demands  heretofore  recover- 
able in  debt,  assumpsit  or  covenant  shall  hereafter  be  sued  for 
and  recoverable  in  one  form  of  action  to  be  called  an  action  of 
assumpsit."  The  action  of  detinue  is  not  an  action  of  debt, 
assumpsit  or  covenant:  1  Chitty,  PL,  186-9.  True,  a  count 
in  detinue  may  be  joined  with  one  in  debt.  So  a  count  in 
trover  may  be  joined  with  one  in  case.  But,  despite  the  possi- 
bility of  such  joinder,  detinue  is  a  remedy  entirely  distinct 
from  an  action  of  debt,  just  as  trover  is  an  action  distinct  from 
one  in  case. 

II.  In  any  event,  the  court  below  had  no  right  to  enter 
judgement  for  want  of  an  affidavit  of  defence  for  more  than  the' 
delivery  of  the  bond,  mortgage  and  assignment. 

III.  The  principle  upon  which  the  court  below  acted  in  fix- 
ing the  value  of  the  detained  title  papers  and  in  assessing  the 
damages  was  erroneous.  There  was  no  title  in  the  defendant 
to  the  bond  and  mortgage,  except  as  an  express  trustee,  and  if 
the  plaintiff  was  the  regularly  constituted  successor,  the  title 
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to  the  same  vested  in  him  by  act  of  the  law.    Their  value  was 
what  it  would  cost  to  replace  them. 

IV.  If  the  action  be  treated  as  a  proceeding  for  an  account, 
it  was  properly  to  be  brought  in  equity.  There  were  receipts 
and  disbursements  by  the  defendant,  the  nature  and  amount 
of  which  were  not  for  adjustment  before  the  prothonotary  as  a 
proper  tribunal. 

V.  There  was  no  right  in  the  plaintiff  to  maintain  the  action. 
The  title  to  the  legacy  is  in  the  church,  and  the  suit  should 
have  been  instituted  by  the  church,  not  by  the  treasurer. 

VI.  No  judgment  should  have  been  entered  against  the  de- 
fendant for  the  interest  on  the  bond  and  mortgage.  It  had 
been  properly  disburaed. 

Mr,  A,  Sydney  Biddle  and  Mr,  J.  Rodman  Faid^  for  the 
defendant  in  error : 

1.  Under  the  old  law  the  copy  filed,  which  was  equivalent 
to  the  present  statement,  had  to  be  lodged  in  court  within  a 
limited  time,  two  weeks  after  the  return  day.  During  this 
period  the  plaintiff  was  at  liberty  to  amend  his  copy  and  to 
require  an  affidavit  or  a  series  of  affidavits  to  it.  It  was  only 
after  the  two  weeks  had  expired  that  it  .was  held  too  late  to 
amend  and  to  require  another  affidavit,  since  this  in  effect 
would  prolong  indefinitely  the  statutory  period  within  which 
a  complete  and  final  copy  of  the  instrument  sued  on  must  be 
filed.  This  was  well  stated  by  Thayer,  P.  J.,  in  Jones  v. 
Gibson,  3  W.  N.  329. 

2;  Then  came  the  procedure  act  of  1887,  passed  for  the  ex- 
press purpose  of  facilitating  the  obtaining  of  a  summary  judg- 
ment in  all  cases  of  contract  where  a  sufficient  sworn  defence 
was  not  filed  by  the  defendant.  Thus  no  limit  of  time  is  fixed 
by  §§  4,  5,  6,  within  which  the  plaintiff  must  file  his  statement. 
Whenever  filed  and  served  on  the  defendant  an  affidavit  of 
•defence  is  required  within  fifteen  days.  How  can  it  be  argued, 
therefore,  that  the  statement  as  the  substitute  for  the  old  copy 
cannot  be  amended  at  any  time,  since  even  the  copy  itself 
could  always  be  amended  before  the  two  weeks  expired  ?  The 
right  to  amend  at  any  time  necessarily  involves  the  right  to 
demand  an  affidavit  of  defence  sufficient  to  meet  the  statement 
as  amended. 
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3.  The  action  brought,  as  originally  set  forth,  though  called 
assumpsit  under  the  procedure  act  of  1887,  was  really  one  of 
debt  to  recover  a  specific  sum  of  money  due  by  reason  of  a 
contractual  relation.  At  common  law  the  statement  of  claim 
would  have  been  a  declaration  in  debt.  The  supplemental 
statement  filed  by  way  of  amendinent  had  precisely  the  effect 
of  adding  a  count  in  detinue  to  a  declaration  in  debt,  which 
was  always  permitted :  %  T.&K.  Pr.,  §§  1542,  1543.  This 
right  to  combine  detinue  with  debt  arose  from  the  history  of 
these  actions,  which  shows  that  detinue  is  no  other  than  an 
action  of  debt  in  the  detinet :  2  Reeves'  History  of  the  English 
Law,  Finlanson's  ed.,  158.  Moreover,  the  action  of  detinue  is 
now  classed  as  an  action  ex  contractu :  2  T.  &  H.  Pr.,  §  1538 ; 
Maynadier  v.  Duff,  4  Cranch  C.  C.  4. 

4.  In  answer  to  the  objection  that  the  court  had  no  right  to 
assess  the  value  of  the  bond  and  mortgage,  it  is  only  neces- 
sary to  point  out  that  the  value  of  these  papers  was  averred 
in  the  statement  of  claim  to  be  $3,000,  and  the  damage  of  the 
plaintiff  by  reason  of  the  defendant's  wrongful  holding  of 
these  papers  amounted  to  that  sum.  This  averment  was  not 
denied  by  the  defendant,  and  therefore  stood  unanswered  on 
the  record.  Upon  the  uncontradicted  statement,  the  court 
was  fully  authorized  to  find  the  value  of  the  bond  and  mort- 
gage at  13,000. 

5.  By  his  wrongful  detention  of  this  chattel  the  defendant 
has  obviously  deprived  the  plaintiff,  his  successor  in  office, 
first,  of  the  interest  on  the  mortgage  received  during  the 
whole  period  of  wrongful  possession,  and  secondly,  of  any  bal- 
ance of  interest  remaining  in  defendant's  hands,  or  collected 
by  him  and  not  properly  disbursed  during  the  period  of  right- 
ful possession.  This  forms  the  measure  of  plaintiff's  damage. 
The  burden  is  on  the  defendant  to  discharge  himself  by  show- 
ing any  properly  authorized  disbursements  of  the  income  re- 
ceived during  the  whole  period  of  his  possession. 

6.  The  answer  of  the  defendant  that  he  held  the  fund  as 
trustee  thereof  and  had  regularly  paid  the  income  of  it  to  the 
boards  of  domestic  and  foreign  missions,  etc.,  was  entirely  too 
vague  and  indefinite :  McCracken  v.  The  Congregation,  111 
Pa.  106. 

7.  The  recovery  of  the  $3,000  mortgage,  with  the  semi- 
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annual  interest  payments  thereon,  forms  no  such  complicated 
matter  of  account  as  to  require  the  peculiar  machinery  of  a 
court  of  equity.  And  the  suggestion  that  the  treasurer  of  the 
corporation,  and  not  of  the  Benevolent  Fund,  is  entitled  to 
the  mortgage,  is  directly  contradicted  by  the  words  of  Mrs. 
Hertzog's  will,  which  directs  the  legacy  to  be  paid  "  unto  the 
treasurer  for  the  time  being  of  the  Benevolent  Fund,"  etc. 

Opinion,  Mr.. Justice  Williams: 

The  judgment  brought  before  us  on  this  record  was  entered 
for  want  of  a  suflScient  affidavit  of  defence.  Three  questions 
are  raised,  viz. :  (1)  Was  an  affidavit  of  defence  required  in 
this  case  ?  (2)  If  an  affidavit  was  necessary,  could  a  second  or 
third  affidavit  be  required  upon  an  amendment  by  leave  of 
court  of  the  plaintiffs  statement  of  his  cause  of  action  ? 
(8)  Was  there  a  sufficient  affidavit  upon  the  record  in  this  case? 

The  plaintiffs  original  statement  disclosed  a  demand  for  a 
specific  sum  of  money  and  the  interest  thereon,  which  before 
the  procedure  act  of  1887,  could  have  been  recovered  in  an 
action  of  debt.  The  defendant  set  up  the  receipt  of  the 
money,  as  treasurer  of  the  Benevolent  Fund  of  the  Third  Re- 
formed Dutch  Church  of  Philadelphia,  and  its  investment  in 
a  mortgage,  in  accordancie  with  the  purposes  of  the  trust  under 
which  he  held  it.  The  plaintiff  then  filed  by  leave  of  court  an 
amended  statement  claiming  a  right  to  have  the  mortgage 
delivered  up  to  him.  The  plaintiffs  statement  of  his  claim 
was  then  in  the  same  position  that  it  would  have  been  placed 
under  the  old  system  of  pleading,  if  the  narr  had  been  in  debt 
with  an  added  count  in  detinue. 

The  first  section  of  the  act  of  1887,  provides  as  follows : 
"So  far  as  relates  to  procedure,  the  distinctions  heretofore 
existing  between  actions  ex  contractu  be  abolished  and  all 
demands  heretofore  recoverable  in  debt,  assumpsit,  or  cove- 
nant, shall  hereafter  be  sued  for  and  recovered  in  one  form  of 
action  to  be  called  an  action  of  assumpsit.''  If,  therefore,  the 
demand  sued  for  could  have  been  recovered  in  either  of  the 
actions  named,  it  can  be  recovered  in  this ;  and,  if  recoverable 
in  this  action,  an  affidavit  of  defence  can  be  required  from  the 
defendant. 

It  is  very  clear  that  the  demand  could  have  been  recovered 
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in  debt  prior  to  the  act  of  1887,  and  that  act  should  be 
liberally  interpreted.  The  mischief  to  which  it  was  directed 
was  the  distinctions  between  the  forms  of  action  ex  contractu. 
The  remedy  provided  is  an  abolition  of  such  distinctions  and 
a  provision  for  the  recovery,  in  one  action,  of  all  demands  be- 
fore recoverable  in  debt,  covenant,  or  assumpsit.  To  what 
extent  or  for  what  purposes  the  action  of  detinue  still  survives, 
is  not  a  question  now  before  us,  but  wherever  an  action  of 
debt  would  lie  before  1887,  there  assumpsit  will  now  lie. 

The  second  question  is  equally  free  from  difficulty.  The 
act  of  1887  authorizes  the  service  of  a  copy  of  the  plaintiffs 
claim  on  the  defendant,  and  requires  him  to  answer  under 
oath.  Amendments  are  liberally  allowed  in  our  practice. 
Where  an  amended  statement  has  been  filed  with  leave  of  the 
court  it  is  competent  for  the  court  to  make  such  order  for 
personal  service  thereof,  and  for  the  defendant's  reply,  as  the 
justice  of  the  case  may  require.  The  plain  purpose  of  the  act 
of  assembly  is  to  reach  the  real  point  in  dispute  by  the  most 
direct  road  and  in  the  most  expeditious  manner  consistent 
with  a  due  regard  to  the  rights  of  the  parties.  We  see  no, 
objection  to  such  a  construction  as  shall  secure  this  purpose ; 
and  we  accordingly  hold  that  the  court  allowing  an  amend- 
ment in  the  statement,  may  provide  by  rule  or  order  for  its 
actual  service,  and  for  judgment  for  want  of  a  reply  within 
such  reasonable  time  as  it  may  fix. 

The  subject  of  controversy  in  this-  case  is  a  legacy  in  the 
will  of  Mrs.  Ann  Hertzog  given  in  the  following  words :  "  I 
give  and  bequeath  to  my  executors  the  sum  of  $3,000,  in  trust 
to  pay  over  the  same  unto  the  treasurer  for  the  time  being  of 
the  Benevolent  Fund  of  the  Third  Reformed  Dutch  Church  of 
Philadelphia,  to  be  applied  to  the  uses  and  purposes  of  said 
fund."  This  legacy  was  to  the  church  for  use  as  part  of  its 
benevolent  fund.  Her  executors  were  to  pay  it  over  to  the 
treasurer  who  might  be  in  office  when  the  time  for  payment  of 
the  money  came.  The  treasurer  is  charged  with  no  duties  or 
trusts  under  the  will  other  than  those  which  his  office  as  treas- 
urer of  the  Benevolent  Fund  imposed.  It  is  to  be  paid  to  him 
as  custodian  of  the  fund  for  its  owner,  the  church,  and  is  "  to 
be  applied  to  the  uses  and  purposes  of  said  fund,"  as  those  uses 
and  purposes  may  be  indicated  by  the  church. 
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This  is  the  fair  purport  of  the  words  employed  by  the  tes- 
tator. The  church  takes  the  title  and  the  treasurer  as  the 
proper  officer  takes  the  actual  possession.  It  is  his  duty  to 
obey  the  directions  of  the  organization  whose  servant  he  is, 
while  his  official  term  continues,  and  to  turn  over  to  his  suc- 
cessor the  books,  papers,  and  moneys  remaining  in  his  hands. 
This  was  the  duty  of  treasurer  Jones,  which  he  recognized  as 
to  all  but  the  legacy  of  Mrs.  Hertzog.  He  seems  to  have 
regarded  himself  as  charged  with  such  duties  in  regard  to 
this  fund  as  to  entitle  him  to  hold  it  notwithstanding  the  end 
of  his  term.  The  church  directed  his  successor  to  institute 
proceedings  for  the  recovery  of  it,  and  this  he  did  in  his  own 
name,  instead  of  the  name  of  the  church.  But  like  his  pre- 
decessor he  has  no  title  to  the  benevolent  fund  or  any  part  of 
it.  When  it  comes  into  the  treasury  he  will  by  virtue  of  his 
office  have  the  possession  and  care  of  it,  subject  to  the  control 
of  the  church  authorities  so  long  as  he  remains  in  office  and 
no  longer.  Now  the  facts  showing  the  ownei^ship  of  the 
church  and  the  want  of  title  in  the  plaintiff  were  set  out  in 
the  affidavits.  It  is  true  that  the  defendant  set  up  a  title  in 
himself  which  he  could  not  sustain  upon  the  facts  presented 
to  the  court,  but  it  is  equally  true,  and  was  equally  evident  on 
the  record  of  the  court  below,  that  the  plaintiflf  had  no  title  on 
which  a  recovery  could  rest,  and  for  the  same  reason,  viz., 
that  the  church  and  not  its  treasurer  was  the  owner.  The 
plaintiff  was  not  entitled  to  a  judgment,  therefore,  and  his 
motion  should  have  been  denied  for  the  reason  we  have 
stated. 

The  judgment  is  therefore  reversed,  and  a  pro- 
cedendo awarded. 
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APPEAL  OF  AMANDA  C.  LUTZ,  ET  AL. 

[Assigned  Estate  of  A.  F.  Creitz.] 

FROM  THE  DECREE  OF  THE  COURT  OF  COMMON  PLEAS  OF 
LEHIGH  COUNTY. 

Argued  February  6, 188»— Decided  February  18, 1889. 

1.  The  act  of  June  20,  1883,  P.  L.  136,  regulating  the  computation  of 
time  under  statutes,  iniles,  orders  and  decrees  of  couit.  etc.,  though  not 
retroactive,  is  declaratory  of  the  law  as  it  existed  prior  to  its  passage. 

2-  Where  the  last  day  of  the  five  years  duiing  which  a  judgment  re- 
mains a  lien  upon  realty  without  revival,  as  provided  in  §  1,  act  of 
March  26,  1827,  9  Sm.  L.  303,  falls  on  Sunday,  a  scire  facias  to  revive 
is  in  time  if  sued  out  on  the  next  day,  Monday. 

3.  Goswiler's  Est.,  3  P.  &  W.  201 ;  McKinney  v.  Reader,  6  W.  34 ;  Harker 
V.  Addis,  4  Pa.  615 ;  Marks  v.  Russell,  40  Pa.  372 ;  Edmundson  v.  Wragg, 
104  Pa.  500;  Green's  App.,  6  W.  &  S.  327 ;  considered  and  applied  by 
analogy. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wn^L- 
LA3IS,  McCoLLUM  and  Mitchell,  JJ. 

No.  140  January  Term  1889,  Sup.  Ct.;  court  below.  No. 
1060,  C.  P. 

On  December  6, 1886,  Alvan  E.  Creitz  made  an  assignment 
for  the  benefit  of  creditors,  and  on  May  10,  1887,  his  assignees 
filed  their  account,  when  Mr.  JameB  L,  Schaadt  was  appointed 
auditor  to  hear  and  determine  exceptions  and  to  report  distri- 
bution. 

On  February  28,  1888,  the  auditor  filed  his  report,  from 
which  it  appeared  that  a  contention  arose  as  to  whether  or 
not  a  judgment  in  favor  of  Marj'^  Handwerk,  for  use  of  Henry 
Leiby,  was  entitled  to  share  in  the  distribution.  This  judg- 
ment had  been  entered  originally  for  $1,380,  to  No.  407  April 
Term  1876,  on  April  17, 1876.  April  17, 1881,  five  years  from 
that  date,  fell  on  Sunday.  On  April  18,  1881,  to  No.  12  June 
Term  1881,  Mr.  Evan  Holben,  as  attorney  for  the  plaintiff, 
delivered  his  praecipe  to  the  prothonotary  for  a  scire  facias  to 
revive  et  quare  executionem  non.  No  defence  was  made  to 
Vol.  cxxrv — 18 
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the  writ  which  issued,  and  on  April  17,  1886,  when  another 
period  of  five  years  had  about  elapsed,  judgment  was  entered 
by  confession  and  the  balance  due  liquidated  at  $739.62.  On 
May  20,  1886,  the  judgment  was  assigned  to  Henry  Leiby, 
who  claimed  payment  of  the  same  with  interest  from  the  date 
of  the  assignment  to  him,  out  of  the  fund  for  distribution, 
which  was  almost  entirely  the  proceeds  of  real  estate  upon 
which  the  judgment  was  claimed  to  be  a  subsisting  lien. 

Payment  as  claimed  was  resisted  by  Amanda  C.  Lutz  and 
others,  administrators  of  Elias  K.  Donat,  deceased,  holding  a 
subsequent  judgment. 

The  auditor  cited  and  discussed  §  1,  act  of  March  26,  1827, 
9  Sm.  L.  303 ;  Davidson  v.  Thornton,  7  Pa.  128  ;  Green's  App., 
6  W.  &  S.  327 ;  Betz's  App.,  1  P.  &  W.  271 ;  Hock's  App.,  1 
Pittsb.  325 ;  Reynolds's  App.,  10  W.  N.  424 ;  Dean's  App.,  35 
Pa.  405  ;  Commonwealth  v.  Rogers,  4  Clark  252;  Act  of  June 
20, 1883,  P.  L.  136 ;  and  ruled  that  the  lien  of  the  judgment 
had  expired  on  April  17,  1881,  which  was  the  last  day  upon 
which  under  the  statute  it  could  have  been  revived  by  scire 
facias  or  agreement.  Then,  considering  the  nature  of  the  writ 
of  scire  facias  to  revive  et  quare  executionem  non,  under  Cham- 
bers V.  Carson,  2  Wh.  365 ;  Duff  v.  Wyncoop,  74  Pa.  305 ; 
Green  V.  Leymer,  3  W.  384;  Moody  v.  McDermott,.l  Miles, 
18 ;  Shaeffer  v.  Child,  7  W.  86 :  Berryhill  v.  Wells,  5  Binn.  56 ; 
CoUingwood  v.  Carson,  2  W.  &  S.  220 ;  and  Custer  v.  Detterer, 

3  W.  &  S.  28,  ruled  again  that  the  lien  of  the  original  judg- 
ment ceased  to  exist  and  have  life  on  April  17,  1881,  and  it 
could  not  be  galvanized  into  life  by  issuing  the  writ  the  day 
after,  even  if  no  other  judgments  at  that  time  appeared  of 
record.    The  claim  upon  the  judgment  was  therefore  disallowed. 

To  this  ruling  the  claimant  filed  exceptions,  and  the  auditor 
afterwards  made  a  supplemental  report,  in  which,  after  an 
examination  of  Goswiler's  Est.,  3  P.  &  W.  201 ;  Sims  v.  Hamp- 
ton, 1  S.  &  R.  411 ;  Harker  v.  Addis,  4  Pa.  515 ;  McKinney  v. 
Reader,  6  W.  34 ;  Ege's  App.,  2  W.  285 ;  Marks  v.  Russell, 
40  Pa.  372 ;  Cromelien  v.  Brink,  29  Pa.  524 ;  Arms  v.  Leaman, 

4  Clark  84,  concluded : 

Tliese  cases,  and  the  rule  established  by  them,  seem  to  the 
auditor  to  be  inapplicable  to  the  question  now  before  iim. 
They  have  relation  only  to  the  doing  of  some  act  of  a  purely 
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civil  nature.  But  the  lien  of  a  judgment  is  one  of  its  attri- 
butes, the  existence  and  duration  of  which  is  limited  by  statu- 
tory enactment  to  a  period  of  five  years  from  the  date  of  entry 
or  revival,  and  no  judgment  shall  continue  a  lien  for  a  longer 
period  than  five  years  from  the  day  of  entry  or  revival,  unless 
revived  within  that  period.  It  being  impossible  to  revive  the 
Leiby  judgment  on  Sunday,  April  17, 1881,  the  day  upon  which 
its  lien  expired,  therefore  Mr.  Leiby  had  all  of  the  next  day 
in  which  to  issue  a  writ :  such  is  his  contention.  While  it  is 
true  that  the  mere  issuing  of  the  writ  was  an  act  which  in  con- 
sonance wnth  the  decisions  cited  above,  he  would  be  entitled 
to  do  on  the  day  following  Sunday,  yet,  unfortunately  for  his 
contention,  the  lien  of  the  judgment  expired,  by  the  express 
words  of  the  statute,  on  Sunday.  To  hold  otherwise  would  be 
to  give  the  lien  of  his  judgment  a  duration  of  five  years  and 
one  day  and  an  unjust  advantage  over  subsequent  liens. 

The  claimant's  exceptions  having  been  overruled  by  the 
auditor,  filed  Mdth  his  report  and  renewed  in  court,  after  argu- 
ment thereof,  the  court,  Albright,  P.  J.,  on  November  20, 
1888,  filed  an  opinion  in  which,  considering,  in  addition  to  the 
authorities  cited  by  the  auditor,  the  cases  of  Swann  v.  Brown, 
8  Burr.  1595;  Van  Vechten  v.  Paddock,  12  Johns.  176; 
Thomas  v.  Afflick,  16  Pa.  14 ;  Edmundson  v.  Wragg,  104  Pa. 

500 ;  Barnes  v.  Eddy,  12  R.  I. ;  English  v.  Williamson,  34 

Kan.  212 ;  2  Benj.  on  Sales,  893,  n. ;  2  Whart.  on  Cont.,  §  897 ; 
Fryhoffer  v.  Busby,  17  S.  &  R.  121,  the  claimant's  exceptions 
were  sustained,  and  to  his  judgment  was  awarded  the  sum 
of  *776.46. 

Thereupon  the  objecting  creditors  took  this  appeal  assigning 
as  error  the  order  sustaining  said  exceptions  and  awarding 
payment  to  the  claimant's  judgment. 

Mr.  Marcus  C.  L,  Kline^  for  the  appellants : 

The  adjudicated  cases  in  the  books,  ruling  that  when  the 
last  day  to  do  an  act  falls  on  Sunday,  it  is  in  time  if  the  act  be 
performed  on  the  day  following,  are  cases  where  the  last  day 
to  plead,  to  take  an  appeal,  or  to  bring  suit  on  a  note,  bond, 
or  the  like,  fell  on  a  Sunday.  In  such  instances  it  is  equitable, 
just  and  fair  that  the  law  be  as  just  stated.     The  rights  and 
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equities  of  third  persons  are  not  thereby  affected  or  jeopar- 
dized. But  to  say,  that  when  the  last  day  of  the  lien  of  a 
judgment  falls  on  Sunday,  it  is  in  time  to  continue  the  lien  of 
such  judgment,  if  the  process  be  instituted  on  the  Monday 
following,  is  dangerous  to  tlie  rights  of  subsequent  judgment 
creditors  and  may  affect  and  jeopardize  the  interests  of  third 
persons  and  innocent  parties:  citing  authorities,  not  hereto- 
fore referred  to :  Bank  of  North  America  v.  McCall,  3  Biiin. 
341 ;  Tricket  on  Limitation  of  Actions,  §  177. 

Mr,  Arthur  G.  Dewalt  (with  him  Mr,  Milton,  C,  Henninger^j 
for  the  appellee : 

In  computing  the  time  of  five  years  under  §  1,  act  of  March 
26,  1827,  9  Sm.  L.  803,  the  day  of  entry  of  the  judgment  is 
certainly  to  be  excluded,  and  when  the  last  day  of  the  period 
falls  on  Sunday,  that  day  is  also  excluded,  and  the  next 
day,  Monday,  is  the  last  day  for  the  issuance  of  the  writ: 
Edmundson  v.  Wragg,  104  Pa.  500 ;  Goswiler's  App.,  3  P.  & 
W.  200 ;  McKinney  v.  Reader,  6  W.  34 ;  Harker  v.  Addis, 
4  Pa.  515 ;  Marks  v.  Russell,  40  Pa.  372 ;  2  Benj.  on  Sales, 
893,  n. ;  2  Whart.  on  Cont.,  §  897.  WhUe  the  act  of  June  20, 
1883,  P.  L.  136,  is  not  retroactive,  yet  as  there  is  no  precedent 
established,  meeting  the  facts  of  the  case,  this  court  will 
perhaps  be  governed  by  the  intent  of  the  legislature  as  ex- 
pressed in  said  act. 

Opinion,  Mr.  Justice  Clark  : 

The  Henry  Leiby  judgment  was  entered  April  17,  1876; 
the  17th  day  of  April,  1881,  five  years  later,  fell  on  Sunday, 
and  the  scire  facias  to  revive  the  judgment  was  not  issued 
until  Monday,  the  18th  day  of  April,  in  that  year.  Was  that 
in  time  to  save  the  lien  ?    This  is  the  point  to  be  decided. 

The  first  section  of  the  act  of  March  26,  1827,  which  pre- 
scribes the  duration  of  the  lien  of  judgments,  is  as  follows : 
"  All  judgments,  entered  in  any  court  of  record  of  this  Com- 
monwealth, or  revived  in  the  manner  prescribed  by  this  act,  or 
the  act  to  which  this  is  a  supplement,  shall  continue  a  lien  on 
the  real  estate  of  the  defendant  for  the  term  of  five  years  from 
the  day  of  entry  or  revival  thereof ;  and  no  judgment  shall 
continue  a  lien  on  such  real  estate  for  a  longer  period  than 
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five  years  from  the  day  on  which  such  judgment  may  be 
entered  or  revived,  unless  revived  within  that  period  by  agree- 
ment of  the  parties  and  terre-tenants,  filed  in  writing,  and 
entered  on  the  proper  docket,  or  a  writ  of  scire  facias  to  revive 
the  same  be  sued  out  within  said  period,  according  to  the  pro- 
visions of  the  act  to  which  this  is  a  supplement,"  etc. 

In  the  computation  of  time  within  which  an  act  is  to  be 
perfoi-med  under  a  statute  or  rule  of  court,  the  general  rule  is 
that  the  day  from  which  the  computation  is  made  is  to  be 
excluded :  Sims  v.  Hampton,  1  S.  &  R.  411 ;  Duffy  v.  Ogden, 
64  Pa.  240 ;  Ege's  Appeal,  2  W.  283 ;  and  if  the  last  day  falls 
on  Sunday,  the  act  may  be  performed  on  the  next  day :  Gos- 
wiler's  Est.,  8  P.  &  W.  201. 

In  Goswiler's  Estate,  supra,  the  question  arose  upon  the 
computation  of  time  for  an  appeal  from  the  Common  Pleas 
to  the  Supreme  Court;  the  act  of  April  16,  1827,  provided 
that  if  any  person  should  consider  himself  aggrieved,  etc.,  he 
might  appeal  to  the  Supreme  Court,  "  within  twenty  days  after 
such  decision ; "  the  last  day  fell  on  Sunday,  and  the  appeal 
was  entered  on  Monday.  In  passing  upon  the  validity  of  the 
appeal,  this  court  said,  that  in  computing  the  time,  in  such 
cases,  the  Sundays  occurring  within  the  time  must  be  counted, 
unless  the  last  day  fell  on  Sunday,  in  which  event  the  act  may 
be  done  on  the  next  day. 

It  is  provided  by  the  act  of  March  21, 1772,  that  a  tenant 
whose  goods  have  been  distrained  may,  "  within  five  days 
next  after  such  distress  taken,  and  notice  thereof,"  replevy 
the  same ;  but  in  the  computation  of  the  time  it  has  been  held 
that  the  day  of  the  distress  is  to  be  excluded ;  and  if  the  last 
day  falls  on  Sunday,  the  next  day  will  be  considered  the 
fifth  day  :  McKinney  v.  Reader,  6  W.  84 ;  see  also  Brisben  v. 
Wilson,  60  Pa.  452. 

Under  the  arbitration  law  it  is  provided  that  the  appeal 
shall  be  entered,  etc.,  "  within  twenty  days  after  the  entry  of 
the  award ; "  but  it  was  held  in  Harker  v.  Addis,  4  Pa.  615, 
that  when  the  last  day  for  the  appeal  falls  on  Sunday,  that  day 
would  be  excluded  in  the  computation,  and  the  party  has  the 
next  day  to  perform  the  act.  In  the  case  cited  the  court  said, 
"  Sunday  is  not  a  judicial  day ;  therefore,  when  the  last  day 
given  by  the  act  of  assembly  for  an  appeal  happens  on  the 
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Sabbath,  the  party  has  the  next  day  to  attend  to  that  duty : 
Sims  V.  Hampton,  1  S.  &  R.  411.  It  is  not  like  a  note  due  in 
bank,  which  is  to  be  protested  on  Satuiday,  when  the  last  day 
of  grace  falls  on  Sunday ;  that  is  regulated  by  the  usage  and 
custom  of  merchants,  which  is  universal  throughout  the 
civilized  world.  These  are  settled  rules  that  obviate  all  sur- 
prise and  profanation  of  the  Sabbath." 

So  in  computing  the  time  to  plead  on  ten  day3'  notice,  under 
a  rule  of  court,  the  day  on  which  the  notice  is  given  is  excluded, 
and  if  the  final  day  falls  on  Sunday,  it  is  also  excluded ;  a  plea 
entered  on  Monday  is  in  time  :  Marks  v.  Russell,  40  Pa.  372. 

The  act  of  May  28, 1858,  provides  that  no  action  to  recover 
back  interest,  voluntarily  paid,  in  excess  of  six  per  cent,  shall 
be  sustained,  "unless  the  same  shall  have  been  commenced 
within  six  months  from  and  after  the  time  of  such  payment." 
In  Edmundson  v.  Wragg,  104  Pa.  500,  a  payment  of  interest 
was  made,  May  13, 1881 ;  the  six  months  expired  November  13, 
1881,  but  that  day  being  Sunday,  the  plaintiff  began  his  action 
on  the  following  day ;  held,  that  the  action  was  commenced  in 
time  and  within  the  limitations  of  the  act.  Our  brother  Ster- 
BETT,  delivering  the  opinion  of  this  court,  in  the  case  cited, 
says:  "Whilst  the  rule,  as  a  whole,  has  not  always  been  con- 
sistently observed,  that  clause  of  it  which  includes  the  follow- 
ing Monday  in  the  computation,  whenever  the  last  day  falls  on 
Sunday,  has  never  been  departed  from.  On  the  contrary,  it 
has  been  approvingly  recognized  and  applied  in  several  cases, 
among  which  are  McKinney  v.  Reader,  6  W.  34 ;  Harker  v. 
Addis,  4  Pa.  515,  and  Marks  v.  Russell,  40  Pa.  372.  A  sim- 
ilar principle  of  computation  is  applicable  to  contracts  for  sale 
and  delivery  of  goods.  For  the  purpose  of  performance  Sun- 
day is  considered  dies  non,  and  hence,  if  the  last  day  happens 
to  be  Sunday,  it  is  to  be  regarded  as  stricken  from  the  calendar, 
though  intervening  Sundays  are  to  be  counted:  2  Benj.  on 
Sales,  893,  note.  Performance  of  a  contract  which  matures  on 
Sunday  may  be  exacted  on  the  following  day:  2  Whart.  on 
Cont.,  §  897.  But  negotiable  paper  is  an  exception  to  the  rule. 
When  it  matures  on  Sunday,  payment  should  be  demanded  on 
Saturday." 

The  act  of  March  26,  1827,  in  the  section  cited,  provides 
first,  that  judgments  shall  continue  a  lien  for  the  term  of  five 
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years  from  the  day  of  entry  or  revival  thereof,  and  second, 
that  no  judgment  shall  continue  a  lien  for  a  longer  period 
unhss  revived  or  a  writ  of  scire  facias  be  sued  out  within  that 
period.  Thus  it  will  be  observed,  that  under  the  act  of  April 
16,  1827,  an  appeal  to  the  Supreme  Court  was  to  be  taken 
"within  twenty  days  after  such  decision ;"  a  writ  of  replevin, 
in  case  of  distress  "  within  five  days  next  after  such  distress 
taken,"  etc. ;  an  appeal  from  an  award  of  arbitrator  "within 
twenty  days  after  the  entry  of  the  award,"  and  a  suit  to  recover 
interest  paid  in  excess  of  six  per  cent,  is  not  sustainable,  unless 
it  "shall  have  been  commenced  within  six  months  after  the 
time  of  payment,"  and  a  scire  facias  to  continue  the  lien  of  a 
judgment  must  be  sued  out  within  said  period  of  five  years 
from  the  day  of  entry  or  revival. 

Upon  a  somewhat  careful  examination  of  the  authorities,  we 
find  no  case  which  carries  the  rule  in  its  entirety  to  a  scire 
facias  on  a  judgment.  In  Green's  App.,  6  W.  &  S.  327,  it  is 
held,  in  partial  recognition  of  the  rule  in  Goswiler's  Estate, 
supra,  that  the  five  years  within  which  a  judgment  must  be 
revived  by  scire  facias,  are  exclusive  of  the  day  on  which  it 
is  entered.  Our  attention  has  not  been  called,  however,  to  any 
case  where  the  precise  question  under  discussion  has  been 
raised.  But  the  reasons  for  applying  the  rule  to  the  issuing  of 
a  scire  facias  are  the  same,  whilst  the  language  of  the  act  of 
1827  is  as  fairly  susceptible  of  this  construction  as  that  of  the 
statutes  referred  to  in  the  cases  cited. 

It  is  plain  that  the  Leiby  judgment  was  a  lien  on  April  17, 
1881 ;  it  is  equally  plain  that  the  plaintiff  was  powerless  on 
that  day  to  issue  a  praecipe  to  preserve  the  lien :  Sims  v.  Hamp- 
ton, 1  S.  &  R.  411 ;  McKinney  v.  Reader,  6  W.  34.  The  same 
result  is  liable  to  ensue  in  the  case  of  a  legal  holiday.  On  such 
days,  the  office  of  the  prothonotary  may  be  closed ;  he  is  not 
bound  by  law  to  keep  it  open ;  a  legal  holiday  is  ex  vi  termini, 
dies  non  juridicus,  and  although  the  act  to  be  performed  might 
be  legally  done,  the  officer  is  not  bound  to  perform  it.  Such  a 
condition  of  affairs,  when  a  valuable  estate  or  property  or  a 
large  sum  of  money  is  at  stake,  might  lead  to  extortion  or  impo- 
sition, or  produce  the  grossest  injustice.  It  was  the  reasonable 
apprehension  of  such  results,  doubtless,  which  influenced  the 
legislature  in  the  passage  of  the  act  of  June  20,  1883,  P.  L. 
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136.  But  this  slip,  if  there  was  one,  occurred  in  1881,  and  as 
the  act  of  1883  is  not  retroactive,  it  can  have  no  effect  hei-e. 
It  is  plain,  however,  from  the  cases  cited  that  it  is  simply 
declaratory  of  the  law  as  it  existed  prior  to  its  passage. 

It  is  objected,  however,  that  in  making  searches  a  reference 
to  the  calendar  is,  or  may  be,  rendered  necessary,  in  ascei-tain- 
ing  the  continuance  of  liens :  but  tliis  is  equally  true,  as  we 
have  seen,  in  many  other  matters  affecting  the  record,  and  we 
cannot  see  that  the  profession  can  suffer  any  great  measure  of 
inconvenience  in  this  respect ;  we  are  of  opinion,  on  the  con- 
trary, that  the  ends  of  justice  may  in  many  cases  be  subserved 
by  the  rule  in  question. 

For  the  reasons  stated  we  are  of  opinion  that  the  learned 
judge  of  the  court  below  was  right,  and' 

The  decree  of  the  Common  Pleas  is  therefore 
affirmed  and  the  appeal  dismissed  at  the  cost 
of  the  appellants. 
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T.  H.  MINK  V.  M.  D.  SHAFFER. 

EKROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  LEHIGH  COUNTY. 
Argued  February  6,  1889— Decided  February  18,  1889. 

(a)  In  an  action  of  assumpsit,  the  plaintiff's  statement  under  the  procedure 
act  of  May  25, 1887,  P.  L.  271,  averred  that  it  was  founded  upon  a  judg- 
ment of  the  Distinct  Court  of  Benton  county,  Iowa,  assigned  to  the  use 
phiintiff,  that  a  sum  ceitain  was  still  due  thereon  from  the  defendant, 
and  referred  to  an  annexed  exemplification  of  the  record  of  tbe  judg- 
ment as  a  part  thereof. 

(b)  The  exemplification  showed  a  judgment  with  the  names  of  the  plaint- 
iff and  defendant  and  of  the  counsel  appearing  for  each,  the  date  of  a 
trial  and  verdict,  as  also  the  date  of  the  judgment  on  the  verdict  and  its 
amount,  and  was  certified  by  the  clerk  of  the  court,  without  authentica- 
tion as  required  by  act  of  Congi'ess :  1  Rev.  St.  U.  S.,  §  905. 

1.  The  defendant  filing  no  denial,  either  of  the  cause  of  action,  of  the 
jurisdiction  of  the  Iowa  court  over  his  person  or  the  subject-matter  of 
the  action,  of  the  plaintift's  identity,  of  his  own  identity  with  the  defend- 
ant in  tlic  judgment,  or  of  tlie  authority  of  counsel  to  appear  for  him,  the 
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statement  was  sufficient  to  entitle  plaintiff  to  judgment,  thou 
ting  out  the  nature  of  the  original  action  and  that  the  Iowa  co 
jurisdiction  required,  and  though  the  exemplification  was  i 
cated. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Cl. 
Mitchell,  JJ. 

No.  146  January  Term  1889,  Sup.  Ct.;  court  belc 
September  Term  1888,  C.  P. 

Oa  June  21, 1888,  Maria  D.  Shaffer,  for  the  use 
Piatt,  brought  assumpsit  against  T.  H.  Mink,  and 
following  statement  of  claim  verified  by  affidavit : 

"The  above  action  of  assumpsit  is  brought  on 
judgment  recovered  at  a  term  of  the  District  Court 
holden  within  and  for  the  county  of  Benton,  in  sai< 
Iowa,  at  Viuton,  on  the  26th  day  of  March,  A.  D.  187 
sum  of  five  thousand  dollai-s  and  the  sum  of  fifteen  g[( 
eighty  cents  costs,  upon  which  judgment  there  \ 
received  the  sum  of  four  thousand  four  hundi*ed 
dollars  and  the  costs. 

"  That  for  a  valuable  consideration  said  judgment 
assigned  by  the  original  plaintiff  therein  to  H.  C. 
Tipton,  Iowa,  who  is  now  the  absolute  owner  thereof, 
by  a  true  and  correct  transcript  of  said  judgment 
ceedings  had  thereunder,  under  the  seal  of  said  cou 
transcript  is  hereto  attached  and  made  a  part  of  t 
ment.  And  the  plaintiff  says  theje  is  now  due  ar 
him,  from  said  defendant,  on  said  judgment,  the  sum  o 
one  hundred  ($2,100)  dollars,  with  interest  thereon 
cent  per  annum  from  the  27th  day  of  March,  1883,  t 
which,  with  the  costs  of  this  present  suit,  the  above 
brought.  Hbnninger  &  Dewai 

Attorueys  for  P] 
"State  of  Iowa,  ) 
Cedar  Cocnty,  p^-* 

"I,  H.  C.  Piatt,  the  above  plaintiff,  being  duly  swot 
ing  to  law,  depose  and  say  that  the  facts  set  forth  in  tl 
ing  statement  are  true  and  correct  to  the  best  of  my  ki 
and  belief,  and  that  there  is  due  and  owing  me 
defendant  on  said  judgment,  which  has  been  assign 
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a  transcript  of  which  is  hereto  attached,  the  sum  of  twenty- 
one  hundred  ($2,100)  dollars,  with  interest  thereon  at  six  per 
cent  per  annum  from  the  27th  day  of  *March,  A.  D.  1883,  to 
recover  which,  with  the  costs  of  the  present  suit,  the  above 
action  is  brought.     •  H.  C.  PiATT. 

[Verified.] 

"TRANSCRIPT  OF    JUDGMENT. 

"Now,  to  wit,  March  13, 1878,  this  cause  having  been  reached 
for  trial,  plaintiff  appears  by  I.  M.  Preston,  Jher  attorney,  and 
defendant  fails  to  appear  and  defend.  Thereupon  a  jury  is 
called,  as  follows :....,  twelve  good  and  lawful  men,  and 
there  being  no  exceptions  to  the  panel  nor  to  any  of  said 
jurors,  they  are  duly  sworn  and  the  trial  proceeds,  and  the 
testimony  and  argument  of  counsel  being  heard  the  jury  is 
duly  instructed  by  the  court  and  retires  in  charge  of  a  sworn 
bailiff  for  deliberation ;  and  again,  on  the  same  day,  the  jury  re- 
turned into  court  with  a  verdict  for  plaintiff  for  four  thousand 
doUai-s  actual  damages  and  one  thousand  dollars  exemplary 
damages.  And  now,  to  wit,  March  26,  1878,  in  consideration 
of  the  premises,  it  is  ordered  and  adjudged  by  the  court  that 
plaintiff,  Maria  D.  Shaffer,  do  have  and  recover  of  defendant, 
T.  H.  Mink,  the  sum  of  five  thousand  dollars  damages  and  the 
costs  of  tliis  action,  taxed  at  fifteen  dollars  and  eighty  cents. 

"State  of  Iowa,  )   . 
Benton  County,  )     " 

"  I,  Matt.  Gaosch,  clerk^of  the  District  Court  in  and  for  said 
county,  do  certify  thiat  the  foregoing  is  a  full,  true  and  correct 
copy  of  the  record  in  the  case  of  Maria  D.  Shaffer,  plaintiff, 
versus  T.  H.  Mink,  defendant,  as  the  same  appears  of  record 
in  my  office. 

"Witness  my  hand  and  the  seal  of  said  court  hereto  affixed, 
at  my  office  in  Vinton,  in  said  county,  on  this  13th  day  of 
June,  1888. 

[Seal]  Matt.  Gaosch,  Clerk." 

Following  the  above  transcript  of  judgment  and  as  a  part  of 
the  record  sued  upon,  was  what  purported  to  be  an  abstract  of 
the  judgment  docket  of  the  District  Court  of  Benton  county, 
Iowa,  embracing  the  names  of  counsel  for  plaintiff  and  defend- 
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ant,  the  names  of  the  parties  plaintiff  and  defendani 
of  the  judgment,  the  amount  thereof,  amount  of  cost 
book  and  page  where  the  record  was  found,  and,  i 
head  of  remarks,  a  statement  that  a  special  execi 
issued  and  returned  satisfied  in  part  with  $4,400  j 
and  that  the  judgment  had  been  assigned  by  th( 
therein  to  H.  C.  Piatt ;  certified  as  a  correct  abstraci 
judgment  docket,  under  the  hand  and  seal  of  Mat 
clerk  of  the  District  Court,  attested  by  his  oflBcial 
not  further  authenticated. 

Service  of  the  writ  was  accepted  on  behalf  of  the 
in  this  suit,  and  on  July  24, 1888,  no  affidavit  of  defe 
filed,   judgment  was    entered  in  favor  of    the   pla 
|;2J86.75,  and  writ  of  fieri  facias  issued. 

On  July  30, 1888,  on  motion  of  the  defendant,  the  i 
was  stayed  and  a  rule  was  granted  to  show  cause  why 
ment  should  not  be  stricken  off,  for  the  following  reas 

1.  The  record  exhibits  no  such  claim  as  will  e 
plaintiff  to  judgment. 

2.  The  record  sued  upon  is  not  authenticated  as 
by  the  act  of  congress. 

8.  The  copy  of  the  record  filed  exhibits  no  cause  ( 

4,  The  record  sued  upon  does  not  show  a  persor 
on  the  defendant. 

6.  The  record  does  not  purport  to  be,  and  from 
not,  a  full  record  of  the  suit. 

6.  From  the  record  it  does  not  appear  that  the  a 
issue. 

The  motion  having  been  argued,  the  court.  Alb 
J.,  on  November  19,  1888,  filed  an  opinion,  which  afl 
the  facts  proceeded : 

1.  Is  the  judgment  unauthorized  and  irregular? 

The  act  of  1887  provides  that  the  plaintiff's  d 
shall  consist  of  a  concise  statement  of  the  plaintiff' 
as  provided  by  the  fifth  section  of  the  act  of  Marcl 
4  Sm.  L.  328,  which,  in  the  action  of  assumpsit,  sh 
companied  by  copies  of  all  notes,  contracts,  book-en 
particular  reference  to  the  records  of  any  court  ^ 
county  in  which   the   action  is  brought,  if  any,  uj 
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the  plaintiff's  claim  is  founded,  and  a  particular  reference  to 
such  record,  or  to  the  record  of  any  deed  or  mortgage,  or 
other  instrument  of  writing  recorded  in  such  county,  shall  be 
sufficient  in  lieu  of  a  copy  thereof;  that  the  statement  shall  be 
signed  by  the  plaintiff  or  his  attorney,  j^nd  in  an  action  of 
assumpsit  shall  be  replied  to  by  affidavit ;  and  that  in  the  action 
of  assumpsit  judgment  may  be  moved  for  for  want  of  an  affi- 
davit of  defence. 

Said  fifth  section  of  the  act  of  1806  requires  that  the  state- 
ment provided  by  it  shall  be  one  "  particularly  specifying  the 
date  of  the  promise,  book  account,  note,  bond,  penal  bill,  or 
all  or  any  of  them,  on  which  the  demand  is  founded  and  the 
whole  amount  which  he,  she  or  they  believe  is  justly  due  to 
him,  her  or  them  from  the  defendant."  This  action  being 
upon  a  judgment  of  a  court  in  the  state  of  Iowa,  the  require- 
ments of  the  act  of  1887,  relative  to  copies  of  the  contract, 
etc.,  reference  to  the  record,  and  the  specifications  contained 
in  the  act  of  1806,  do  not  apply. 

2.  Is  the  plaintiff's  declaration  "a  statement  of  his  demand?" 

The  statement  (including  the  accompanying  exhibits  made 
parts  thereof)  sets  forth  that  the  demand  is  on  a  judgment  of 
the  District  Court  of  Iowa,  hoi  den  in  and  for  Benton  county, 
recovered  by  the  plaintiff  against  the  defendant  in  this  action, 
the  amount  and  the  date  of  the  rendition  of  such  judgment, 
the  manner  in  which  it  was  obtained,  the  name  of  counsel  who 
appeared  to  that  action  for  the  defendant,  the  amount  of  the 
costs,  when  and  how  a  specified  sum  was  made  thereon,  and 
the  fact  of  assignment  to  the  person  for  whose  use  this  suit 
is  brought.  Surely,  this  is  a  specification  of  the  facts  and  cir- 
cumstances upon  which  plaintiff  bases  his  demand. 

But  defendant's  counsel  contend  that  the  record  of  the  Iowa 
court  shows  that  it  is  not  a  full  record,  and  that  it  is  not 
authenticated  as  requii*ed  by  the  act  of  congress,  1  R.  S.,  U.  S., 
905.  Whether  it  is,  or  is  not  a  full  record  need  not  be  con- 
sidered. It  is  not  certified  according  to  said  act  of  congress, 
and  if  the  objection  in  that  reference  is  valid,  the  judgment 
must  fall.  If  that  objection  is  not  well  taken  the  judgment 
must  be  declared  regular,  because,  as  already  remarked,  the 
particulars  of  the  plaintiff's  demand  are  sufficiently  set  forth. 

The  reply  of  plaintiff's  counsel  on  the  point  just  referred  to 


Digitized  by 


Google 


MINK  V.  SHAFFER.  285 

Opinion  of  Court  below. 

is,  that  said  requirement  as  to  authentication  applies  only  when 
a  record  of  a  court  of  another  state  comes  into  question  as 
evidence,  and  not  when  it  is  referred  to  in  the  pleadings ;  that 
when  a  foreign  judgment  is  the  foundation  of  an  action  in  this 
state,  the  plaintiff's  statement  of  record  of  his  demand  need  not 
contain  or  be  accompanied  by  the  proof  by  which  the  claim 
can  be  established. 

Moore  v.  Fields,  42  Pa.  467,  was  an  action  in  the  District 
Court  of  Philadelphia,  on  a  record  of  the  Surrogate's  Court  of 
the  city  of  New  York,  an  exemplification  of  which  was  filed 
by  plaintiff.  The  act  relative  to  the  practice  in  said  court 
declared  that  the  plaintiff  should  have  judgment  if  defendant 
did  not  file  an  affidavit  of  defence,  provided  plaintiff  had  filed 
a  copy  of  the  instrument  of  writing,  book-entries,  record  or 
claim  on  which  the  action  was  brought.  The  defendant  filed 
an  affidavit  of  defence,  which  the  court  held  to  be  insufficient 
and  entered  judgment  for  the  plaintiff.  Upon  a  removal  of 
the  case  to  the  Supreme  Court,  one  of  the  assignments  of  e^ror 
was  that  the  exemplification  filed  by  the  plaintiff  was  not  receiv- 
able in  evidence  and  was  insufficient  as  a  ground  for  such 
judgment.  As  to  this  the  Supreme  Court  said  that  it  related 
to  a  question  of  evidence,  which  did  not  arise,  because  there 
was  no  trial,  and  that  whether  the  record  was  so  authenticated 
as  to  entitle  it  to  admission  in  evidence  on  the  trial  of  the  cause, 
had  there  heen  a  trial,  was  too  fanciful  and  irrelevant  an 
inquiry  for  consideration,  and  that  the  only  question  was 
whether  judgment  was  properly  entered  for  want  of  a  suffi- 
cient affidavit  of  defence.     The  judgtnent  was  affirmed. 

In  Wetherill  v.  Stillman,  65  Pa.  105,  judgment  was  entered 
for  want  of  a  sufficient  affidavit  of  defence.  The  suit  was  on  a 
judgment  of  a  court  of  the  state  of  New  York,  a  copy  of  the 
rfK»ord  whereof  plaintiff  filed  with  his  affidavit  of  claim.  In 
sustaining  the  judgment,  Tno^rPSON,  C.  J.,  said,  "  It  has  not 
been  shown  wherein  the  certificate  is  deficient  according  to 
the  requisition  of  the  act  of  congress.  On  the  contrary,  we 
think  it  strictly  complies  with  the  act.  It  is  very  doubtful' 
whether  a  deficiency  in  this  respect  would  avail  to  prevent 
judgment  for  want  of  a  sufficient  affidavit  of  defence  even  if  it 
existed.  I  incline  to  think  it  would  not,  and  Moore  v.  Fields, 
42  Pa.  471,  sustains  this  view.    No  doubt  a  well-founded 
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objection  of  this  kind  would  prevent  it  being  evidence  in  a 
trial  at  law,  but  that  is  quite  another  thing  from  the  purpose  it 
serves,  as  the  foundation  ot^the  plaintiff's  claim  under  the  affi- 
davit of  defence  law  or  rule  of  court." 

I  think  it  is  plain  that  the  authentication  provided  by  said 
act  of  congress  can  only  be  insisted  on  when  the  record  is 
offered  as  evidence.  That  act  and  the  provision  of  the  Federal 
Constitution  relative  to  the  credit  to  be  given  in  each  state  to 
the  judicial  proceedings  of  every  other  state,  are  laws  of  evi- 
detice  and  not  of  pleading.  That  the  certificate  filed  here  is 
not  in  the  form  required  by  the  act  of  congress  does  not  affect 
the  question  before  the  court.  That  question  is  whether  the 
declaration  in  this  case  is  such  a  "  statement  of  the  plaintiff's 
demand"  as  the  procedure  act  of  1887  contemplates.  That  it 
is  sufficient  is,  I  think,  apparent  from  what  has  been  said.  It 
does,  what  Justice  Clark  said  in  Gould  v.  Gage,  118  Pa.  659, 
that  it  should  do,  "conveys  to  the  defendant  the  nature  and 
extent  of  the  plaintiff's  claim." 

Now,  November  19, 1888,  the  rule  to  strike  off  the  judgment 
is  discharged. 

The  defendant  then  took  this  writ  specifying  that  the  court 
erred : 

1.  In  entering  judgment  against  the  defendant  for  want  of 
an  affidavit  of  defence. 

2.  In  refusing  to  strike  off  the  judgment. 

Mr,  Edward  Harvey  (with  him  Mr,  S.  A,  Butz)^  for  the 
plaintiff  in  error : 

I.  The  statement  of  claim  is  not  in  compliance  with  the  act 
of  May  25, 1887,  P.  L.  271. 

1.  Nothing  less  than  a  full  statement  of  the  plaintiff's  de- 
mand, accompanied  by  a  copy  of  the  record,  will  be  a  compli- 
ance with  the  act.  The  statement  filed  gave  none  of  the 
particulars  of  the  judgment,  and  does  not  aver  that  it  was 
recovered  against  the  defendant.  There  is  no  averment  of  the 
nature  of  the  action,  or  that  the  court  had  jurisdiction  of  the 
subject-matter  or  of  the  person  of  the  defendant.  Merely  statr 
ing  that  judgment  was  recovered  in  a  state  court  is  not  enough. 
The  declaration  must  be  a  full  statement  of  all  the  essentials 
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of  suit,  process,  service,  return  of  the  writ,  and  final  judgment, 
and,  examined  in  the  light  of  the  rules  of  pleading  this  state- 
ment is  fatally  defective:  Chitty's  PL,  §  244;  Com.  Dig. 
Pleader,  2  W.  12,18  ;  Brady  v.  iMurphy,  19  Ind.  258  ;  Reasor 
V.  Roney,  14  Ind.  441 ;  State  v.  Pierce,  22  Ind.  116 ;  Hester  v. 
McNeUle,  6  Phila.  263  ;  Camp  v.  Bank  of  Owego,  10  W.  180  ; 
Frederick  v.  Anderson,  22  W.  N.  524 ;  Schaffer  v.  Brotherhood 
of  Carpenters,  22  W.  N.  312. 

II.  It  cannot  be  said  that  the  defects  in  the  statement  are 
remedied  in  the  subjoined  copies  of  the  record.^ 

1.  The  subjoined  record  does  not  show  the  cause  of  action, 
or  that  a  declaration  was  filed,  or  that  the  cause  was  at  issue, 
or  that  there  was  a  personal  service  of  process.  It  shows  a 
default  of  appearance,  a  verdict,  and  that  thirteen  days  after 
it  was  I'endered,  the  court  entered  another  finding.  These 
averments  of  the  record  add  nothing  to  the  statement.  The 
same  uncertainty  pervades  both.  From  neither  can  be  gathered 
the  cause  of  action  or  the  nature  of  the  judgment. 

2.  Moore  v.  Fields,  42  Pa.  467,  and  Wetherill  v.  Stillman, 
65  Pa.  105,  are  consistent  with  our  position.  We  do  not  rely 
upon  the  defective  certificate  to  overthrow  the  judgment;  wa 
rely  on  the  defective  record.  Upon  the  record,  there  is 
wanting  the  necessary  averments.  A  cause  of  action  must  be 
stated  so  that  it  can  be  determined  that  there  was  jurisdiction, 
and  service  of  the  defendant  must  be  made  to  appear  affirma- 
tively before  any  presumption  can  arise :  Roberts  v.  Orr,  56 
Pa.  176  ;  Rowley  v.  Carron,  117  Pa.  52 ;  Richards  v.  Bickley, 
13  S.  &  R.  395 ;  Maxwell  v.  Stewart,  22  Wall.  77 ;  Ritchie  v. 
Hastings,  2  Y.  433;  Maher  v.  Ashmead,  30  Pa.  344;  Clay  v. 
Irvine,  4  W.  &  S.  232 ;  Moyer  v.  Kirby,  14  S.  &  R.  162. 

Mr.  John  Rupp  (with  him  Mr.  Milton  C.  Henninger  and  Mr. 
Arthur  G.  Dewalf)^  for  the  defendant  in  error : 

1.  The  act  of  May  25, 1887,  known  as  the  civil  procedure  act 
is  in  fact  supplementary  to  the  procedure  act  of  1806,  and  in 
brief  demands  the  following  requisites :  (1)  The  statement 
shall  consist  of  a  concise  statement  of  the  plaintiffs  demand 
as  provided  by  the  fifth  section  of  the  act  of  March  21,  1806, 
4  Sm.  L.  328.     (2)  When  suit  is  brought  upon  notes,  con- 
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tnd  book  entries,  copies  of  them  must  be  part  of  the 
nt.  (3)  When  suit  is  founded  upon  a  record  of  any 
within  the  county,  a  particular  reference  thereto  must 
e  in  the  statement.  (4)  When  suit  is  brought  upon 
ument  of  writing  recorded  in  the  said  county,  reference 
place  of  record  must  be  given.     It  will  be  noted  that 

the  requisites  demanded  have  reference  to  the  record 
court  which  is  not  within  the  county.     As  to  such 

the  act  is  silent,  and  the  demands  of  the  law  with 
5e  to  the  form  of  the  statement  are  now  what  they 
ider  the'act  of  1806. 
le  fifth  section  of  that  act  requires  that  the  statement 

one  "  particularly  specifying  the  date  of  the  promise, 
count,  note,  bond,  penal  bill,  or  all  or  any  of  them  on 
he  demand  is  founded,  and  the  whole  amount  which 
or  they  believe  is  justly  due  to  him,  her  or  them  from 
ndant."  The  statement,  therefore,  was  introduced  by 
issembly  to  stand  in  the  place  of  a  declaration,  but  it  is 
bricted  to  any  particular  form  :  Boyd  v.  Gordon,  6  S. 
3 ;  Purviance  v.  Dryden,  3  S.  &  R.  401 ;  Bailey  v. 
14  S.  &  R.  195 ;  Morgan  v.  Farmers  Bank,  3  P.  &  W. 
'his  rule  is  not  enlarged  or  restricted  by  the  act  of 
Jould  V.  Gage,  118  Pa.  559. 

r  the  purposes  of  the  argument  it  is  admitted,  that  if 
id  been  a  trial  and  this  record  had  been  offered  as  evi- 
1  the  cause,  it  could  not  have  been  received  because  of 
r  or  insuflBcient  authentication  or  certification.  But 
;  similar  to  the  one  before  us,  this  court  has  held  that 
o  afiidavit  of  defence  has  been  filed,  or  when  filed,  it 
ed  insufficient,  and  judgment  is  had  because  of  such 
or  insufficiency,  it  can  make  no  difference  that  the 
fication  was  not  receivable  in  evidence  or  that- it  was 
)erly  authenticated  or  certified :  Moore  v.  Field,  42  Pa. 
etherill  v.  Stillman,  65  Pa.  105 ;  and  see  Hartman  v. 
sturing  Co,  5  W.  N.  502.  Indeed,  this  court  has  gone 
than  this,  and  said  that  until  an  affidavit  of  defence  is 
e  court  is  not  bound  to  look  at  the  sufficiency  of  the 
it  of  the  cause  of  action :  Philadelphia  Savings  Inst. 
1, 10  Pa.  13 ;  Dewey  v.  Dupuy,  2  W.  &  S.  553. 
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Opinion,  Mb.  Justice  Green  : 

The  defendant  in  this  case  filed  no  affidavit  of  defence  what- 
ever and  is  therefore  subject  to  every  necessary  inference  and 
every  material  fact  sufficiently  expressed,  or  appearing,  upon 
the  record.  The  action  is  brought  under  the  new  procedure 
act  of  1887.  The  third  section  of  that  act  provides  that  the 
plaintiffs  declaration  shall  consist  of  a  concise  statement  of  the 
plaintiff's  demand,  as  provided  by  the  fifth  section  of  the  act 
of  March  21,  1806.  As  this  is  not  an  action  upon  a  note,  con- 
tract, book  entry,  or  a  record  of  the  county  of  Lehigh,  neither 
a  copy  nor  a  particular  reference  to  such  record  is  required. 
The  fifth  section  of  the  act  of  1806  provides  that  the  statement 
shall  be  one  "particularly  specifying  the  date  of  the  promise, 
book  account,  note,  bond,  penal  bill,  or  all  or  any  of  them  on 
which  the  demand  is  founded,  and  the  whole  amount  which  he, 
she,  or  they  believe  is  justly  due  to  him,  her,  or  them  from  the 
defendant."  It  is  not  disputed  and  has  been  several  times 
decided  that  an  action  of  debt  upon  a  foreign  judgment  is 
within  the  affidavit  of  defence  law,  and  it  is  only  necessary  to 
consider  whether  there  is  enough  appearing  upon  the  record  of 
the  foreign  judgment,  and  the  plaintiffs  statement,  in  this  case, 
to  put  the  defendant  upon  an  affidavit  of  defence  in  order  to 
prevent  judgment. 

The  statement  avers  that  the  action  is  founded  upon  a  judg- 
ment recovered  in  the  District  Court  of  Benton  county,  Iowa, 
on  the  26th  of  March,  1878,  for  the  sum  of  15,000  and  $15.80 
costs.  It  further  alleges  a  payment  of  $4,400  on  the  judgment 
and  the  costs,  that  the  original  plaintiff  has  assigned  the  judg- 
ment to  the  present  equitable  plaintiff,  and  refers  to  an  annexed 
transcript  of  the  judgment  which  is  made  part  of  the  statement. 
The  statement  farther  alleges  that  there  is  now  due  and  owing 
to  the  plaintiff  by  the  defendant  on  said  judgment  the  sum  of 
$2,100  with  interest  at  six  per  cent  from  the  27th  of  March, 
1883,  and  that  this  is  the  amount  he  seeks  to  recover  in  the 
present  suit  together  with  costs.  The  transcript  of  the  judg^ 
ment  contains  the  names  of  the  plaintiff  and  defendant,  the 
names  of  the  counsel  appearing  for  each,  the  date  of  the  trial 
and  verdict,  as  ako  the  date  of  the  judgment  on  the  verdict 
and  its  amount.  It  cannot  be  doubted,  and  requires  no  dis- 
cussion to  prove,  that  so  far  as  specification  of  the  cause  of 
Vol.  cxxrv — 19 
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action  is  concerned,  with  all  its  particulars  of  character  and 
amount  of  the  plaintiff's  demand,  the  statement  is  entirely 
sufficient  to  put  the  defendant  to  his  affidavit  of  defence. 

It  is  contended  for  the  defendant  that  the  statement  is  de- 
fective in  not  setting  out  that  the  court  in  Iowa  had  jurisdic- 
tion of  the  subject  matter,  or  of  the  person  of  the  defendant, 
or  the  nature  of  the  action.  In  the  case  of  Wetherill  v.  Still- 
man,  65  Pa.  105,  we  said  in  reference  to  a  similar  objection,  on 
p.  115 :  "  As  to  the  jurisdiction  by  the  court  in  New  York  of 
the  cause  of  action,  that  is  concluded  by  the  legal  maxim 
always  applicable  to  judicial  proceedings,  'Omnia  praesumuntur 
rite  esse  acta.'  It  must  be  presumed  that  the  court  has  exer- 
cised jurisdiction  legally;  a  contrary  presumption  would 
necessarily  imply  usurpation  on  part  of  the  court.  To  require 
proof  of  jurisdiction  when  the  court  is  a  court  of  general  juris- 
diction, would  be  to  countenance  the  idea  of  the  possibility  of 
usurpation  on  part  of  the  court  and  would  overthrow  at  once 

the  conservative  maxim  alluded  to Neither  therefore 

as  to  the  jurisdiction  of  the  person,  nor  the  subject  matter  of 
the  action,  was  the  affidavit  effectual  to  raise  an  inquiry  into 
the  judgment."  All  this  was  said  after  an  affidavit  had  been 
filed  raising  the  question  of  jurisdiction  and  denying  service  of 
the  writ  and  the  authority  of  the  counsel  of  record  to  appear 
for  the  defendant.  But  in  the  present  case  there  is  no  denial 
of  the  cause  of  action,  or  of  the  jurisdiction  of  the  court,  either 
over  the  subject  matter  or  the  person  of  the  defendant.  Nor 
is  there  any  denial  by  the  defendant  of  his  identity  with  the 
defendant  in  the  judgment,  or  of  the  plaintiff's  identity,  or  of 
the  authority  of  the  counsel  of  record  to  appear  for  him.  In 
these  circumstances  we  could  not  sustain  this  objection  with- 
out presuming  against  the  maxim,  and,  in  the  absence  of  any 
assertion  by  the  defendant  that  there  was  no  cause  of  action, 
that  there  was  no  jurisdiction  of  the  person  or  of  the  subject 
matter,  and  in  effect  that  there  was  no  valid  trial,  this  of 
course  we  cannot  do.  On  the  contrary,  the  maxim  requires  us 
to  presume,  as  we  do,  that  there  was  a  cause  of  action,  that 
the  court  did  have  jurisdiction,  both  of  the  person  and  subject 
matter,  and  that  there  was  a  valid  trial. 

It  is  also  argued  that  the  judgment  was  not  certified  accord- 
ing to  the  act  of  congress  and  therefore  no  judgment  can  be 
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entered  for  want  of  an  aiRdavit  of  defence.     But  whi 
ficiency  of  the  certificate  must  be  conceded,  and  whili 
hiive  constituted  a  valid  objection  to  its  admission 
on  the  trial,  it  has  been  well  decided  by  this  court  t 
availing  in  an  affidavit  of  defence:  Moore  v.  Fie 
467,  and  Wetherill  v.  Stillman,  supra.     In  the 
Thompson,  C.  J.,  said:  "No  doubt  a  well  founde 
of  this  kind  would  prevent  it  being  evidence  in  a  t 
but  that  is  quite  another  thing  from  the  purpose 
the  foundation  of  the  plaintiff's  claim  under  the 
defence  law  or  rule  of  court."     We  think  the  lea 
below  was  right  in  entering  judgment  for  want  of 
of  defence,  and  therefore 

The  judgment  is 


GEO.  K.  HUBBARD  &  CO.  v.  TENBROOK 

TRT  OF   COMMON   PLE 
ADELPHIA  COUNTY. 

Ar^ed  January  14,  1889— Decided  February  25,  181 

1.  Where  one  is  put  forward  to  conduct  a  separate  busine 
name,  but  witii  tiie  property  and  as  the  a^ent  of  an  undis< 
pal,  the  latter  may  not  escape  liability  for  goods  sold  to 
the  course  of  the  business,  by  a  limitation  upon  the  agenf 
purchase. 

2.  If,  in  an  action  for  goods  sold,  the  statement  of  claim  b( 
that  it  does  not  contain  an  averment  of  delivery,  the  defect 
by  a  bill  of  particulars  averred  to  be  a  copy  of  the  plaint 
original  entry,  which  impoit  a  delivery :  the  procedure  ac 
1887,  P.  L.  271,  criticised. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Cla 
lAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  408  January  Term  1888,  Sup.  Ct. ;  court  belc 
December  Term  1887,  C.  P.  No.  8. 

On  February  4, 1888,  William  H.  Tenbrook  and  ] 
brook,  trading  as  Tenbrook  &   Brother,  brought 
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against  George  K.  Hubbard  and  J.  Quincy  Adams,  trading  as 
George  K.  Hubbard  &  Co.,  and  on  February  23,  1888,  filed 
the  following  statement  of  claim,  verified  by  the  affidavit  of  a 
member  of  the  plaintiff  firm,  to  wit : 

"  The  plaintiffs  declare  and  aver  that  they  have  a  just  and 
true  claim  against  the  defendants  for  the  sum  of  one  hundred 
and  foiiiy-five  dollars  and  ninety-six  cents  ($145.96),  with 
interest  thereon  from  November  9,  1887,  for  goods  sold  and 
delivered,  and  which  claim  is  of  the  following  nature  and  char- 
acter, to  wit : 

"  From  September  7, 1887,  to  November  9, 1887,  one  Thomas 
B.  Sides,  who  kept  a  grocery  store  at  3604  Haverford  avenue, 
Philadelphia,  purchased  from  the  plaintiffs  hams  upon  the 
times  and  in  the  amounts  mentioned  in  the  copy  of  the  book 
account  of  the  plaintiffs,  hereto  attached,  and  which  is  a  true 
copy  of  the  books  of  original  entiy  of  the  plaintiffs.  As  will 
be  seen  by  the  same  the  goods  were  charged  to  the  said  Sides, 
he  being  the  only  principal  known  to  the  plaintiffs  in  the 
matter. 

"  Your  deponents  have  been  informed  and  believe  and  aver 
that  upon  December  15,  1887,  the  defendants,  George  K.  Hub- 
bard &  Co.,  caused  a  warrant  to  be  issued  for  the  arrest  of  the 
said  Thomas  B.  Sides  upon  the  charge  of  embezzlement,  hav- 
ing alleged  to  the  magistrate  who  issued  the  warrant  that  the 
grocery  store  at  3504  Haverford  avenue,  and  its  contents,  was 
their  property,  and,  since  its  opening  about  two  years  and  a 
half  prior  to  that  time,  had  been  conducted  in  their  interest  by 
the  said  Thomas  B.  Sides,  who  was  simply  their  employee,  and 
who  received  compensation  from  them  for  his  said  services, 
and  that  the  said  Sides  had  removed  the  contents  of  said  store 
to  some  unknown  place  with  intent  to  defraud  them,  etc. 

"  The  said  Sides  was  duly  arrested  upon  said  charge,  and 
after  a  public  hearing  before  the  said  magistrate  upon  the  same 
was  held  by  him  to  answer  the  charge  as  aforesaid  at  court. 

"The  plaintiffs  therefore  declare  and  aver  that  the  said 
Thomas  B.  Sides,  to  whom  they  sold  the  said  goods,  was  but 
the  agent  of  the  defendants,  and  that  the  said  defendants  were 
the  real  principals  in  the  matter,  undisclosed  at  the  time  of 
sale  and  delivery  but  now  disclosed  by  their  own  actions  as 
such  principals,  and  therefore  liable  according  to  law  to  the 
said  plaintiffs  for  their  claim  as  aforesaid.'' 
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The  copy  of  the  book-account  attached  to  the  foregoing 
Btatement  contained  the  following  entries  charged  to  Thos.  B. 
Sides,  to  wit : 

Sept.    7, 15  hams,  234,  ISj         ....    $81  59 


ki 

14,16 

44 

235, 13 

u 

28,15 

4ft 

189, 13 

Oct. 

19, 12 

ftft 

174, 12i 

44 

26,13 

ftft 

160, 121 

Nov. 

9,12 

U 

140, 12i 

30  55 

24  57 

21  75 

20  00 

17  50 

♦145  96 
On  March  5, 1888,  the  defendants  filed  an  affidavit  in  which, 
as  a  defence  to  the  whole  of  the  plaintiffs'  claim  as  set  forth  in 
the  statement  filed,  it  was  averred  in  substance  as  follows : 

That  Thomas  B.  Sides,  who  is  named  in  said  statement,  did 
not  keep  a  grocery  store  at  No.  3504  Haverford  Road,  Phila- 
delphia, as  the  agent  for  the  said  defendants;  that  the  said 
plaintiffs  did  not  sell  and  deliver  the  said  hams  to  said  Sides 
at  No.  3504  Haverford  Road  as  the  agent  for  said  defendants, 
nor  did  the  said  Sides  have  any  authority  or  direction  to  pur- 
chase the  said  hams  from  the  said  plaintiffs,  nor  had  the  de- 
fendants any  knowledge  that  the  said  Sides  had  bought  the 
said  hams  from  the  plaintiffs ;  that  if  the  plaintiffs  sold  the 
hains  mentioned  in  their  said  statement  to  the  said  Sides,  they 
sold  the  same  to  him  as  principal  and  upon  his  own  credit  and 
not  as  the  agent  of  the  said  defendants ;  that  the  statement 
filed  in  the  case  is  not  sufficient  to  entitle  the  plaintiff  to  judg- 
ment for  want  of  a  suClciem  affidavit  of  defence  because  it 
does  not  appear  that  the  said  hams  were  ever  delivered  by  the 
said  plaintiffs :  all  of  which  the  deponent  says  the  defendants 
expect  to  be  able  to  prove  upon  the  trial  of  the  case. 

On  March  7, 1888,  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence  was  taken,  and  on  March  16th,  the 
defendants  filed  a  supplemental  affidavit  in  which  it  was 
averred,  in  substance : 

That  the  said  Thomas  Sides,  named  in  the  statement  filed 
as  the  agent  of  the  defendants,  was  employed  t>y  them  as  a 
salesman  at  the  defendants'  place  of  business.  No.  3506  Haver- 
ford Road,  and  not  at  3504  Haverford  Road,  as  given  in  said 
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statement ;  that  said  Sides  was  not  the  agent  of  defendants  to 
purchase  from  the  plaintiffs  or  any  one  else  the  hams  alleged 
to  have  been  sold  to  him :  that  Sides  was  employed  as  sales- 
man only  by  the  defendants,  without  any  authority  whatever 
to  act  for  or  bind  the  defendants  for  the  purchase  of  any  goods 
or  merchandise  upon  the  defendants'  credit. 

On  March  17, 1888,  the  court,  Reed,  J.,  made  absolute  the 
rille  for  judgment  for  want  of  a  suflScient  affidavit  of  defence, 
and  thereupon  the  defendants  took  this  writ,  assigning  the 
order  entering  judgment  as  error. 

Mr,  Joseph  L.  Tull^  for  the  plaintifEs  in  error : 

1.  It  was  specially  stated  in  the  aflSdavit  of  defence  that 
Sides'  employment  was  as  salesman  only,  and  it  was  also 
denied  that  he  had  any  authority  or  power  to  make  purchases 
on  the  credit  of  the  firm  by  which  he  was  employed.  This 
being  the  extent  and  limitation  of  his  authority  to  act  for  the 
defendants,  the  burden  of  proving  his  authority  in  making  the 
purchases  rested  upon  the  plaintiffs :  Hays  v.  Lynn,  7  W. 
524 ;  Amer.  Underwriter's  Ass'n  v.  George,  97  Pa.  241 ;  Cen- 
tral Pa.  Tel.  Co.  v.  Thompson,  112  Pa.  133 ;  Amer.  L.  Ins. 
Co.  V.  Shultz,  82  Pa.  46. 

2.  A  mere  agency  to  buy  goods,  does  not  imply  such  an 
agency  as  authorizes  a  purchase  on  credit,  and  where  a  special 
agent  is  employed  in  a  single  transaction,  those  dealing  with 
him  must  look  to  his  authority  or  abide  the  consequences: 
Wharton  on  Agency,  §  189;  Koromowski  v.  Krumdick,  56 
Wis.  23 ;  Lang  v.  Butler,  37  Hun  144. 

Mr.  Joseph  deF.  Junhin^  for  the  defendants  in  error : 
The  defendants  having  allowed  Thomas  Sides  to  conduct 
their  store  as  his  own  and  in  his  own  name,  they  are  bound  by 
whatever  he  did  in  the  ordinary  course  of  the  business,  as  the 
apparent  and  ostensible  principal  thereof,  so  held  out  by  them 
to  the  world.  As  such  acting  principal.  Sides  was  given  the 
power  to  purchase  on  credit  such  articles  as  were  customary 
and  necessary  for  its  due  maintenance,  and  no  matter  what 
their  secret  instructions,  by  vesting  him  with  such  public  and 
unlimited   control,  the   defendants  became   liable.     No  case 


Digitized  by 


Google 


HUBBARD  V.  TENBROQK. 
Opinion  of  the  Court. 

exactly  similar  has  been  found,  but,  to  hold  a  contrai 
would  be  subversive  of  every  principle  of  right :  ] 
Smith,  66  Pa.  343 ;  Wharton  on  Agency,  §  469. 

Opinion,  Mr.  Justice  Mitchell  : 

This  case  affords  one  among  many  examples  of  i 
of  the  so  called  reformed  procedure  to  accomplisl 
towards  the  brevity,  the  clearness,  the  accuracy,  c 
veuience  of  legal  forms.  So  long  as  the  fundaments 
of  our  remedial  jurisprudence  shall  be,  that  upon 
evidence  the  jury  shall  ascertain  the  facts,  and  u 
tained  facts  the  judges  shall  pronounce  the  law,  so  1 
be  a  cardinal  rule  of  pleading,  by  whatever  nam< 
shall  be  called,  that  the  line  of  distinction  between 
the  evidence  to  prove  them,  shall  be  kept  cleai 
defined.  The  notion  of  the  reforming  enthusiast 
average  litigant  or  his  average  lawyer  can  make 
clearer,  or  less  redundant  statement  of  his  case  if 
own  head,  than  if  directed  and  restrained  by  the  set 
sifted,  tested,  and  condensed  as  they  have  been  by  j 
of  the  acutest  intellects  ever  devoted  to  a  logical 
is  as  vain  as  that  of  any  other  compounder  of  panac 

The  plaintiff's  statement  is  at  least  thi*ee  times  a 
declaration  in  the  established  forms  need  have  been 
half  of  it  is  occupied  not  with  the  averment  of  fact 
a  recital  of  evidence.  Indeed  the  strongest  argum 
defendants  is  that  the  statement  fails  to  aver  tw 
facts,  to  wit,  the  delivery  of  the  goods  to  Side 
agency  of  Sides  for  the  defendants  as  his  undisclosed 

Fortunately  for  the  plaintiff  his  statement  is  hel 
to  the  first  fact,  by  the  bill  of  particulars,  which,  b 
to  be  a  copy  of  his  book  of  original  entry,  imports 
well  as  sale.  The  agency,  though  stated  in  the  ofc 
form  of  an  inference  from  the  previously  recited  e 
clearly  intended  to  be  averred  and  may  fairly  be  so 

Taking  the  statement  therefore  in  its  plain  intent 
that  plaintiff  sold  and  delivered  a  quantity  of  ha 
Sides,  who  was  conducting  a  grocery  business  in  his 
but  ¥?ith  the  property  and  as  the  agent  of  defendi 
defendants  filed  an  af&davit  of  defence,  and  a  sup] 
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one,  the  substance  of  which  is  that  "  Sides  was  not  the  agent 
of  defendants  to  purchase  from  plaintifife  or  any  one  else," 
and  that  he  "  was  employed  as  salesman  only,  by  said  defend- 
ant, without  any  authority  whatever  to  act  for  or  bind 
defendants  for  the  purchase  of  any  goods  or  merchandise 
upon  credit  of  the  said  defendants."  We  haye  thus  the 
question  presented  whether  an  agent  may  be  put  forward  to 
conduct  a  separate  business  in  his  own  name,  and  the  piinci-* 
pal  escape  liability  by  a  secret  limitation  on  the  agent's  author- 
ity to  purchase. 

The  answer  is  not  at  all  doubtful.  A  man  conducting  an 
apparently  prosperous  and  profitable  business  obtains  credit 
thereby,  and  his  creditors  have  a  right  to  suppose  that  his 
profits  go  into  his  assets  for  their  protection  in  case  of  a  pinch 
or  an  unfavorable  tui*n  in  the  business.  To  allow  an  undis- 
closed principal  to  absorb  the  profits,  and  then  when  the  pinch 
comes,  to  escape  respoasibility  on  the  ground  of  orders  to  his 
agent  not  to  buy  on  credit,  would  be  a  plain  fraud  on  the 
public. 

No  exact  precedent  has  been  cited.  None  is  needed.  The 
rule  so  vigorously  contended  for  by  the  plaintiff  in  error  that 
those  dealing  with  an  agent  are  bound  to  look  to  his  authority, 
is  freely  conceded,  but  this  case  falls  within  the  equally  estab- 
lished rule  that  those  clothing  an  agent  with  apparent  author- 
ity, are,  as  to  parties  dealing  on  the  faith  of  such  authority, 
conclusively  estopped  from  denying  it. 

The  affidavits  set  up  no  available  defence,  and 
the  judgment  is  affirmed. 


Digitized  by 


Google 


^n^ 


LAFFERTY  v.  RAILROAD  CO.  297 

Statement  of  Facts. 


1 124    297 

H.  LAFFERTY  v.  SCHUYL.  RIVER  ETC.  R.  CO.        '^?i-^^«l 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  NO.  1  OF  PHIIiAI>ELr 

PHIA  COUNTY. 

Argued  January  17,  1889— Decided  February  25, 1889. 

1.  A  landowner  may  continue  in  the  cultivation  of  his  land  after  the 
location  of  a  railroad  upon  it,  until  actual  entry  by  the  company,  and 
may  recover  compensation,  not  only  for  injuries  to  the  land,  but  for  the 
loss  of  growing  crops  planted  before  bond  given  or  notice  of  an  intent 
to  enter  for  constinicdon. 

2.  So,  a  tenant  to  whom  the  land  is  demised  after  the  location  of  the 
line  and  with  notice  thereof,  may  recover  for  all  his  growing  crops, 
destroyed  by  the  construction,  which  were  planted  before  he  had  notice 
of  the  time  when  his  possession  would  be  interfered  with  by  the  com- 
pany. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
LiA>ts,  McCoLLUM  and  Mitchell,  JJ. 

No.  88  July  Term  1888,  Sup.  Ct.;  court  below  No.  208 
March  Term  1886,  C.  P.  No.  1. 

On  March  30,  1886,  a  summons  in  trespass  issued  in  an 
action  by  Henry  Laflferty  against  the  Schuylkill  River  East 
Side  Railroad  Company,  to  recover  damages  caused  by  the 
defendant  company  in  constructing  its  railroad  through  a 
truck  farm  of  which  the  plaintiff  was  a  tenant  under  a  lease 
from  the  owner. 

At  the  trial  on  February  28, 1888,  the  following  were  the 
facts  as  they  appeared  in  the  evidence. 

In  1884  the  defendant  company  made  the  preliminary  sur- 
veys for  a  line  of  railway,  and  in  April,  1885,  located  it  over 
the  land  of  John  J.  Krider  in  the  First  ward,  Philadelphia. 
Negotiations  then  commenced  with  Mr.  Krider  for  a  settle- 
ment of  the  land-damages. 

On  July  3, 1885,  an  ordinance  of  councils  of  the  city  was 
enacted  giving  consent  to  the  company's  occupancy  of  streets 
and  highways,  and  in  this  ordinance  the  road  was  referred  to 
as  having  been  located :  City  Ordinances,  179. 
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Oiii  August  31,  1885,  by  a  written  agreement  Mr.  Krider 
demised  the  farm  to  the  plaintiff  for  five  years  from  March  1, 
1886,  except  as  to  the  part  unoccupied  by  himself  of  which 
the  plaintiff  was  to  have  immediate  possession.  The  rental 
was  f^OO  per  annum,  which  was  the  full  rental  value  of  the 
land  as  it  then  existed.     The  lease  provided  as  follows : 

"  It  is  further  agreed  that  the  said  John  J.  Krider  shall  not 
be  liable  to  the  said  Henry  Lafferty  for  any  losses  or  reduc- 
tions in  rent  of  said  premises  by  reason  of  the  present  contem- 
plated railroad  passing  through  the  premises." 

The  plaintiff  at  once  went  into  possession  of  the  unoccupied 
land  of  the  farm,  including  most  of  that  subsequently  taken 
by  the  defendant,  and  plowed  and  planted  until  interrupted 
by  the  winter.  • 

The  negotiations  of  the  defendant  company  with  the  land- 
owner continued  until  in  December,  1885,  when  an  agreement 
was  reached  which  was  put  into  writing  on  January  18,  1886, 
whereby  the  company  bought  the  strip  of  ground  sixty  feet 
wide  through  the  farm  "•  for  the  sum  of  $6,000,  clear  of  all 
incumbrances,  and  free  from  all  tenant's  claims."  The  grad- 
ing was  then  commenced,  and  the  following  February  the 
purchase  money  was  paid  in  full  and  deed  delivered.  The 
company  refused  to  recognize  the  plaintiff's  claim  for  compen- 
sation. • 

The  plaintiff,  having  given  testimony  as  to  the  injuries  suf- 
fered, rested  his  case,  when  the  defendant  company  moved  tho 
court  for  a  judgment  of  compulsory  nonsuit,  on  the  ground 
that  as  the  plaintiff's  occupancy  and  use  of  the  demised  pre- 
mises was  after  the  land  had  been  appropriated  by  the  com- 
pany, he  was  not  entitled  to  recover. 

The  court,  Biddle,  J.,  granted  the  motion  for  a  judgment 
of  nonsuit,  with  leave,  etc.,  saying : 

"  This  is  a  very  nice  point  to  decide.  I  do  not  think  the 
authorities  indicate  very  precisely  and  clearly  what  the  survey 
and  location  mean  in  every  case.  It  may  mean  one  tiling  as 
regards  third  parties,  and  another  thing  as  regards  the  owner 
of  the  land.  But  in  this  case,  in  my  opinion,  inasmuch  as  the 
road  was,  according  to  the  testimony  of  the  plaintiff  himself, 
both  surveyed  and  located,  and  with  the  consent  of  the  owner 
of  the  soil  and  the  consent  of  councils  obtained,  as  to  the 


Digitized  by 


(ioogk 


LAFFERTY  v.  RAILROAD  CO.  299 

Arguments. 

amount  which  it  was  necessary  that  they  should  give  their  con- 
sent to,  and  the  location  of  the  road  having  been  recited  in 
the  ordinance  of  councils  and  referred  to  in  the  lease,  I  think 
that  that  was  a  taking  of  the  land  which  prevented  aaybody 
who  came  in  as  late  as  the  31st  of  August,  1885,  from  obtain- 
ing any  title  which  would  require  damages  to  be  paid. 

A  motion  to  vacate  the  judgment  of  nonsuit  having  been 
refused  by  the  court  in  banc,  the  plaintiff  took  this  writ, 
assigning  as  error  the  entry  of  the  judgment  of  nonsuit,  and 
the  refusal  to  vacate  it. 

Mr.  Preston  K.  Erdman  and  Mr.  R.  Loper  Baird  (with 
them  Mr.  Joseph  Hopkinson)^  for  the  plaintiff  in  error : 

1.  Until  compensation  is  paid  or  secured,  a  private  corpora- 
tion can  acquire  no  right  in  property  under  eminent  domain, 
or  interfere  with  the  owner's  use  or  disposition  of  it :  Gilmore 
V.  Railroad  Co.,  104  Pa.  281 ;  Hoffman's  App.,  118  Pa.  512 ; 
O'Brien  v.  RaUroad  Co.,  119  Pa.  184.  It  follows,  that  on 
August  81,  1885,  the  defendant  had  acquired  no  rights  in  the 
property  in  question,  nor  had  it  become  liable  to  the  owner  in 
any  damages.  It  had  neither  paid  nor  secured  to  him  com- 
pensation for  the  land  to  be  taken  or  injured,  nor  had  it  by 
any  act  committed  itself  irrevocably  to  any  location  over  the 
property ;  neither  had  it  actually  undertaken  to  enter  or  work 
upon  any  part  of  it.  Mr.  Kriderwas  therefore  in  the  enjoy- 
ment of  an  unimpaired  right  and  title  to  his  farm,  and,  being 
so,  granted  a  term  of  years  to  the  plaintiff,  who  then  became  a 
bona  fide  owner  and  entitled  to  compensation  for  any  damage 
to  his  estate :  Penn.  R.  Co.  v.  Eby,  107  Pa.  166. 

2.  It  is  contended,  however,  that  on  August  31, 1885,  the 
defendant  had  appropriated  the  land  subsequently  taken  by 
it;  that  the  damage  for  the  appropriation  and  taking  had 
already  occurred,  and  a  right  of  action  had  accrued  to  the 
owner ;  whereby  the  plaintiff's  lease  was  but  for  the  land  sub- 
ject to  the  right  of  way  of  the  defendant  company.  The 
authorities  adduced  to  support  this  argument  may  be  classified 
as  follows : 

(a)  Cases  where  municipalities  by  ordinance  under  statutory 
authority,  direct  that  streets  be  opened,  or  grades  be  changed, 
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the  statute  providing  for  compensation.  These  cases  are  not 
in  point,  because  "  the  state  herself  exercises  her  own  power ; 
she  could  proceed  at  once  upon  making  a  sufficient  provision 
for  compensation : "  Dimmick  v.  Brodhead,  75  Pa.  464 ;  Mc- 
CUnton  V.  Railroad  Co.,  66  Pa.  409 ;  Pierce  on  Raiboads,  168. 

(6)  Cases  where  a  railroad  has  taken  possession  and  partly 
or  wholly  constructed  its  road ;  where  it  is  held  that  the  injury 
to  the  property  is  complete,  conferring  upon  the  owner  a  right 
of  action  which  does  not  pass  by  the  grant  of  the  land:  Mc- 
Fadden  v.  Johnson,  72  Pa.  336 ;  McClinton  v.  Railroad  Co., 
66  Pa.  409 ;  Davis  v.  Railway  Co.,  114  Pa.  308.  These  cases 
are  eliminated  by  the  fact  that  in  the  present  case  no  entry 
had  been  made  at  all. 

(<?)  Cases  where  the  railroad  company  has  been  unable  to 
agree  with  the  landowner  as  to  compensation,  and  has  begun 
proceedings  in  court  to  ascertain  damages,  defined  its  route, 
and  proceeded  to  judgment,  in  which  case  the  railroad  cannot 
escape  payment  by  changing  its  location:  Neal  v.  Raihoad 
Co.,  2  Gr.  137 ;  Beale  v.  Railroad  Co.,  86  Pa.  509 ;  Heise  v. 
Railroad  Co.,  62  Pa.  68.  In  the  present  case,  at  the  date  of 
the  lease  there  had  been  no  failure  to  agree,  and  neither  party 
could  have  invoked  the  statutory  proceedings :  Reitenbaugh 
V.  Railroad  Co.,  21  Pa.  104 ;  Darlington  v.  United  States,  82 
Pa.  382.  What  right  of  action  was  in  Krider,  or  any  one,  on 
August  31, 1885? 

3.  The  provisions  of  the  lease  expressly  contemplated  dam- 
ages to  the  plaintiff  from  the  expected  location,  but  saved  the 
liability  of  the  landlord  therefor,  or  to  a  reduction  of  the  rent 
by  reason  thereof ;  the  plain  meaning  of  which  was  that  the 
plaintiff  must  look  to  the  railroad  company  for  indemnity: 
Dyer  v.  Wightman,  66  Pa.  428.  Moreover,  a  part  of  the  land 
when  eventually  taken  had  upon  it  crops  belonging  to  plaint- 
iff. So  far  as  these  crops  are  concerned,  it  is  submitted  that 
the  case  is  ruled  by  Gilmore  v.  Railroad  Co.,  104  Pa.  281. 

Mr.  Wm,  H,  Addichs  (with  him  Mr.  Lem%  0.  Camdy)^  for 
the  defendant  in  error : 

1.  Gilmore  v.  Railroad  Co.,  104  Pa.  281,  is  not  inconsistent 
with  the  general  rule  of  the  decisions  which  are  all  to  the  effect 
that  the  right  of  action  accrues  when  the  location  is  fixed  and 
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determined,  and  that  that  right  includes  injuries  due  to  loca- 
tion and  subsequent  construction.  If  the  construction  has 
been  completed,  then  the  plaintiff,  under  Gilmore  v.  Raih-oad 
Co.,  shows  the  actual  damage  due  to  construction.  Hoffman's 
App.,  118  Pa.  512,  relates  onlj'^  to  the  fund  the  plaintiff  must 
look  to  for  damages.  Moreover,  road  and  street  cases  are 
exactly  analogous  in  effect  and  are  ruled  by  the  same  princi- 
ples now  urged  on  behalf  of  defendant :  Large  v.  Philadelphia, 
85  Pa.  231,  n. ;  Sower  v.  PhUadelphia,  35  Pa.  231 ;  Fifth  & 
Sixth  St.,  4  W.  N.  443 ;  Philadelphia  v.  Wright,  100  Pa.  235. 

2.  The  permanent  location  of  a  railroad  is  an  appropriation 
of  private  property  to  public  use.  It  fixes  the  date  of  the  legal 
injury.  It  vests  a  right  of  action  for  all  damages,  which  can- 
not be  divested  by  a  change  of  location :  Pittsb.  etc.  Ry.  Co. 
V.  Commonwealth,  101  Pa.  192 ;  Neal  v.  Railroad  Co.,  31  Pa. 
19  ;  Wadhams  v.  Railroad  Co.,  42  Pa.  310  ;  Heise  v.  Railroad 
Co.,  62  Pa.  67  ;  Beale  v.  Railroad  Co.,  86  Pa.  509 ;  Davis  v. 
Railway  Co.,  114  Pa.  814.  The  action  is  not  for  an  ordinary 
trespass.  No  actual  trespass  was  committed.  The  injury  if 
any  is  purely  consequential,  an  injury  arising  from  the  pro- 
posed construction  and  completion  of  the  road  which  has  al- 
ready been  undei*taken :  O'Brien  v.  Railroad  Co.,  119  Pa.  184. 

3.  The  location  of  a  railroad  vests  a  right  to  damages  which 
is  purely  personal,  and  does  not  run  with  the  land  or  pass  by 
deed ;  subsequent  purchasers  or  tenants  take  with  notice  and 
subject  to  the  easement :  Campbell  v.  Philadelphia,  108  Pa. 
300 ;  Tenbrooke  v.  Jahke,  77  Pa.  392  ;  McFadden  v.  Johnson, 
72  Pa.  336  ;  Turnpike  Road  v.  Brosi,  22  Pa.  82  ;  Davis  v.  Rail- 
way Co.,  114  Pa.  308. 

Opinion,  Mr.  Justice  Williams  : 

When  a  railroad  company  locates  its  line  of  road  over  the 
lands  of  private  owners  it  secures  thereby  a  right  to  enter 
upon  and  occupy  the  land  covered  by  such  location.  The 
actual  entry  cannot  be  made  until  the  damages  accruing  to 
the  owner  shall  be  paid  or  secured,  but  the  means  for  ascer- 
taining the  damages  are  provided  by  law,  where  the  parties 
cannot  agree  upon  them,  and  the  owner  cannot  prevent  the 
exercise  of  the  right  of  eminent  domain  by  the  company. 
But  while  the  owner  has  notice,  by  the  location  of  the  road 
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over  his  landJs,  of  the  purpose  of  the  company  to  appropriate 
so  much  as  the  line  of  the  road  covers,  he  has  no  notice  of  the 
time  when  actual  possession  will  be  required.  He  may  doubt- 
less abandon  the  land  covered  by  the  line  as  located  to  the 
company,  and  proceed  to  have  his  damages  assessed ;  or,  he 
may  wait  for  the  company  to  take  the  initiative  and  continue 
meantime  to  occupy  and  cultivate  it.  If  he  takes  the  latter 
branch  of  the  alternative,  the  crops  planted  after  the  location 
and  before  notice  or  bond  given  by  the  railroad  company,  are 
proper  subjects  for  compensation. 

The  reason  for  this  is  that  it  may  be  months  or  even  years 
after  the  location  of  the  line  before  the  company  will  be  ready 
to  enter  upon  the  land  for  purposes  of  construction  or  to  take 
the  steps  necessary  for  the  assessment  of  damages,  and  the 
owner  has  a  right  to  remain  in  possession  until  actual  appro- 
priation of  his  land  by  the  company.  This  was  held  in  Gil- 
more  V.  Railroad  Co.,  104  Pa.  275,  and  has  been  recognized  in 
other  cases.  If  therefore  Krider  had  made  no  lease  of  his  land 
but  continued  to  cultivate  it  himself,  he  would  have  been 
entitled  to  claim  damages,  as  well  for  the  loss  of  growing  crops 
as  for  the  injur)-  done  to  the  land,  provided  the  crops  had  been 
planted  before  bond  given  or  notice  of  an  intent  to  enter  upon 
the  construction  of  the  road.  But  Krider  made  a  lease  to 
Lafferty,  and  the  tenant  planted  the  crops  that  were  destroyed. 
He  had  notice  of  the  fact  that  a  line  had  been  located  over  the 
land.  The  court  so  found  and  we  think  the  evidence  was 
sufficient  to  justify  the  finding,  but  it  is  not  alleged  that  he 
had  any  notice  of  the  time  when  the  company  intended  to 
make  an  actual  entry.  So  far  as  he  had  notice  he  was  of 
course  affected  by  it,  and  he  cannot  now  be  heard  to  complain 
that  the  value  of  his  term  has  been  diminished  and  his  just 
expectations  disappointed  by  a  circumstance  of  which  he  had 
full  notice  and  which  his  lease  shows  had  been  considered 
before  he  executed  it ;  but,  being  without  any  notice  of  the  time 
when  his  possession  would  be  interfered  with,  he  had  the  same 
right  to  occupy  and  cultivate  that  his  lessor  could  have  exer- 
cised if  the  lease  had  not  been  made.  The  lease  transferred 
the  possession,  with  the  attendant  right  to  cultivate,  from  the 
lessor  to  the  lessee,  and  the  right  to  be  paid  for  an  injury  done 
to  growing  crops  passed  with  the  right  to  plant  them.    When 
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the  railroad  company  made  their  entry  upon  the  land,  they 
found  Lafferty  in  possession  and  his  crops  in  the  ground.  They 
were  fixed  with  notice  of  his  lease  by  his  possession,  and  they 
could  not  discharge  their  liability  to  him  by  payment  to  his 
landlord. 

This  branch  of  the  plaintiff's  claim  seems  to  have  escaped 
the  attention  of  the  court  below,  and  for  this  reason  only, 

The  judgment  of  nonsuit  must  be  reversed,  and 
a  venire  facias  de  novo  awarded. 


CITY  OF  PHILADELPHIA  v.  E.  S.  RICHARDS. 

ERROR  TO  THE  COURT  OP  COMMON  PLEAS  NO.  1  OF  PHILA- 
DELPHIA COUNTY. 


1^4  303 

132  106 

1S4  303 

133  821 
124  303 
138  875 


Argued  January  24, 1889— Decided  February  25,  1880.  I 

1.  A  lien  upon  a  municipal  claim  for  paving  and  curbing  being  of  purely 
statutoiy  creation,  if  the  claim  do  not  aver  upon  its  face  all  the  facts 
necessaiy  to  sustain  its  validity,  it  may  be  summanly  stricken  off  on 
motion. 

2.  But  it  is  unnecessary  that  the  claim  should  set  out  the  provisions  of  the 
ordinance  or  ordinances  under  which  the  work  was  to  be  done  and 
directing  the  manner  of  its  execution,  with  an  averment  of  compliance 
therewith,  as  it  is  sufficient  if  the  necessary  proof  is  made  at  the  trial. 

3.  Connellsville  Bor.  v.  Gilmore,  15  W.  N.  343;  Cans  v.  Philadelphia, 
102  Pa.  97,  and  Philadelphia  v.  Dungan,  ante,  52,  distinguished,  as  in 
those  cases  the  averment  of  an  element  of  statutory  liability  was  omitted 
from  the  claims  filed. 

4.  An  amendment  of  a  municipal  claim  by  adding  an  averment  of  notice 
to  the  owner  to  do  the  work  claimed  for  and  his  neglect  thereof  for 
thii*ty  days,  though  allowable  under  §  9,  act  of  April  21,  1858,  P.  L. 
387,  is  not  of  absolute  right,  and  in  the  absence  of  anything  on  the 
record  to  show  the  ground  of  the  application  or  the  reasons  for  its 
refusal,  it  will  be  presumed  that  the  action  of  the  court  below  was  right. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  163  July  Term  1888,  Sup.  Ct. ;  court  below,  No.  16 
March  term  1888,  M.  L.  D. 
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On  March  21,  1888,  a  municipal  claim  for  a  lien  for  paving 
and  curbing  was  filed  by  the  city  of  Philadelphia,  for  use  of 
Arthur  McGinn,  against  Edwin  S.  Richards,  of  which  the  fol- 
lowing is  a  copy  as  to  its  essential  portions : 

"  The  city  of  Philadelphia  to  the  use  of  Arthur  McGinn  files 
this  its  claim  against  Edwin  S.  Richards,  owner,  or  reputed 
owner,  and  registered  owner,  or  whoever  may  be  owner,  of  all 
that  certain  lot  or  piece  of  ground,  and  improvements  thereon 

erected,  situate for  work  done  and  materials  furnished 

within  six  months  last  past  in  paving  the  cartway  on  said 
Seymour  street  and  curbing  the  said  Seymour  street,  in  front  of 
the  said  lot  of  ground  and  premises,  per  bill  and  statement  as 
follows : 

November  1, 1887. 
To  75  sq.  yards  Cartway  Paving  at  12.73  per  yard  .     $204  75 
"  45  feet  new  Curbstone  set  at  75c.  per  foot       .  33  75 

"  Curb  regulation 90 

"  Measuring  charge 90 

"  City  Solicitor's  com.,  5  per  cent  .         .         .         .        12  01 

$252  31 

Amounting  to  the  sum  of  $262.31,  for  which  sum,  with  inter- 
est, a  lien  is  claimed  against  the  premises  above  described. 
The  said  paving  and  curbing  having  been  duly  authorized  by 
an  ordinance  of  the  select  and  common  councils  of  the  city  of 
Philadelphia,  duly  signed  by  the  mayor,  and  did  authorize  the 
contractor  who  did  the  work  and  furnished  the  materials  for 
the  same  to  collect  and  recover  to  his  use  all  claims  arising 
and  accruing  for  the  costs  and  expenses  of  said  paving  and 
ciu'bing,  and  which  paving  and  curbing  were  duly  assessed  and 
charged  at  the  just  value  thereof  against  the  lot  of  ground  and 
premises  above  described,  agreeably  to  the  several  acts  of 
assembly  of  the  commonwealth  of  Pennsylvania  relating  to 
municipal  claims  for  paving,  curbing,  etc.  And  that  a  bill  for 
said  paving  and  curbing,  made  out  according  to  law,  was  duly 
served  upon  the  said  owner,  and  notice  given  to  him  that  if 
the  same  was  not  paid  within  thirty  days  a  claim  for  the  same 
would  be  filed.  Said  bill  was  served  and  notice  given  more 
that  thirty  days  before  filing  hereof." 
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Oa  May  21, 1888,  on  motion  of  the  defendant,  a  rule  was 
entered  on  the  pl^ntifif  to  show  cause  why  the  claim  should 
not  be  stricken  ofiE ;  served. 

On  June  7,  1888,  before  any  disposition  was  made  of  this 
rule,  on  motion  of  the  plaintiff  a  rule  was  entered  upon  the 
defendant  to  show  cause  why  the  claim  should  not  be  amended 
by  adding  thereto  the  words  following,  to  wit : 

"  That  the  said  Edwin  S.  Richards  was  duly  notified  by  the 
chief  commissioner  of  highways  to  set  the  curb  in  front  of  the 
said  property,  and  the  said  Edwin  S.  Richards  did  neglect  to 
set  the  said  curb  for  more  than  thirty  days  after  the  service  of 
said  notice,  and  thereupon  the  said  plaintifif  did  furnish  and 
set  the  curb,  as  in  the  bill  of  particulars  fully  set  forth,  in 
accordance  with  the  ordinances  and  acts  of  assembly  in  such 
case  made  and  provided." 

Oil  June  16,  1888,  the  court  in  banc,  Allison,  P.  J.,  with- 
out opinion  or  reasons  filed,  discharged  the  rule  to  amend,  and 
made  absolute  the  rule  to  strike  off  the  claim.  Thereupon  the 
claimant  took  this  writ,  assigning  as  error : 

1.  The  order  making  absolute  the  rule  to  strike  off  the  claim. 

2.  The  o.der  discharging  the  rule  to  amend  the  claim.* 

Mr.  George  P,  Rich  (with  him  Mr.  Francis  S.  CantrelT)^  for 
the  plaintiff  in  enor; 

1.  Assessments  or  charges  for  municipal  improvements  result 
from  an  exercise  of  the  taxing  power,  and  are  i-egarded  as  an 
equivalent  fiora  the  owner  for  the  improvement  made  to  the 
value  of  his  property :  Northern  Liberties  v.  St.  John's  Church, 
13  Pa.  104.  The  power  of  the  city  of  Philadelphia  to  pave 
and  curb  its  streets  and  to  file  liens  for  the  expense  thereof 
a^inst  adjoining  owners,  is  conferred  by  the  act  consolidating 
the  city  and  county:  act  of  February  2,  1854,  P.  L.  43 ;  Phil- 
adelphia V.  Hays,  93  Pa.  72.  The  power  to  pave  the  cartway, 
includes  the  power  to  curb  the  footwalk,  if  necessary  for  the 
proper  support  and  pi-otection  of  the  street :  Schenley  v.  Com- 
monwealth, 36  Pa.  29 ;  Allegheny  City  v.  Blair,  74  Pa.  225. 

♦Writs  of  eri*or,  taken  to  like  proceedings  upon  four  other  claims  of 
like  form  and  object,  wei*e  argued  upon  the  same  assigmuents  of  en*or 
with  this. 

Vol.  cxxrv — 20 
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rments  that  must  be  contained  in  such  claims  are 
the  following  acts  of  assembly.;  Act  of  February 
1.  L.  189;  §  9,  act  of  April  16,  1840,  P.  L.  412; 
prU  16,  1845,  P.  L.  488;  §  2,  act  of  March  11, 
L14.  Under  these  acts  the  city  of  Philadelphia 
\  curbed  and  paved  its  streets  and  assessed  the 
against  the  adjoining  property,  as  part  of  the 
od  of  taxation.  In  the  present  cases,  the  form  in 
iims  were  drawn  was  that  adopted  and  used  for 
in  conformity  with  the  decisions  of  this  court 
Philadelphia  v.  Sutter,  30  Pa.  53 ;  Delaney  v. 
.63. 

ibly  the  court  below  rested  its  judgment  upon 
Bor.  V.  Gilmore,  15  W.  N.  343.  That  case,  how- 
the  most  remote  bearing  upon  municipal  claims 
nd  paving  in  Philadelphia.  It  was  a  claim  filed 
igh  for  removing  an  obstruction  to  a  highway, 
empowered  to  file,  under  the  act  of  April  3, 1851, 
ly  after  the  default  of  the  owner  to  remove  the 
Iter  demand  upon  him  by  the  borough  authorities 
the  case  at  bar,  under  the  act  of  1854,  the  city 
le  general  ordinance  of  May  3, 1855 :  Brightley's 
229;  and  a  special  ordinance  was  duly  enacted 
he  paving  and  curbing  of  Seymour  street,  for 
claims  were  filed.  Courts  do  not  take  judicial 
linances ;  and,  as  they  must  either  be  pleaded  or 
dence,  compliance  with  them  so  far  as  they  create 
recedent  to  the  awarding  of  the  contract  and 
)rk,  must  be  proved  by  the  city  as  evidence,  on 
the  case:  Reilly  v.  Philadelphia,  60  Pa.  467; 
V.  Edwards,  78  Pa.  62;  Fell  v.  Philadelphia,  81 
idelphia  v.  Sanger,  6  W.  N.  335. 
lever  been  held  that  the  preliminary  details  pre- 
B  city  itself,  and  which  constitute,  not  the  state's 
ti  the  powers  of  the  city  as  a  municipality,  but 
by's  own  machinery,  to  be  followed  by  its  officers 
its  powers,  must  be  averred  on  the  face  of  the 
ey  are  set  forth,  then,  as  §  2,  act  of  March  11, 
14,  makes  the  claim  evidence  of  the  facts  therein 
city  gains  the  advantage  of  proving  them  at  the 
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trial  by  the  claim  itself ;  but  on  the  other  hand,  she  may,  if 
she  choose,  produce  this  evidence  on  the  trial  instead  of 
setting  it  forth  in  the  lien :  Northern  Liberties  v.  St.  John's 
Church,  13  Pa.  104;  Thomas  v.  Northern  Liberties,  13  Pa. 
117 ;  Watson  v.  Philadelphia,  93  Pa.  Ill ;  Brinton  v.  Perry, 
1  Phila.  436  ;  Philadelphia  v.  Walter,  15  Phila.  177. 

6.  The  act  of  April  21, 1858,  §  9,  P.  L.  387,  provides  that 
municipal  claims  for  taxes,  liens,  public  assessments  or  charges 
may  be  amended  at  any  time  before  or  at  the  trial.  The 
amendment  was  totally  unnecessaiy  to  save  the  claim,  but  tlie 
plaintiff  had  the  right  to  make  it,  and  it  was  error  to  refuse  it : 
AUentown  v.  Hower,  93  Pa.  832. 

Mr.  Bernard  Gilpin^  for  the  defendants  in  error : 

1.  To  constitute  a  valid  claim  for  lien,  every  material  fact 
necessary  to  make  out  a  prima  facie  case  on  the  part  of  the 
claimant  must  be  averred  in  the  claim  filed,  and  any  objection 
to  the  claim  on  the  ground  of  irregularity  or  defects  of  form, 
must  be  made  on  a  demurrer,  or  on  a  rule  to  strike  off :  Stein- 
man  V.  Henderson,  94  Pa.  313.  The  claims  ^ed  below  were 
defective  in  three  particulars  : 

(a)  The  ordinance  directing  the  paving  of  Seymour  street: 
Ordinances  of  1887,  35-8,  expressly  provides  that  "  said  street 
shall  be  first  dedicated  or  properly  opened,"  and,  in  conse- 
quence, the  dedication  or  proper  opening  of  the  street  was  an 
essential  prerequisite  to  the  authority  of  the  city  to  order,  or 
of  the  contractor  to  do  the  work,  and  the  dedication  or  proper 
opening  must  be  averred  in  the  claim.  An  averment  that  the 
work  was  duly  authorized  is  not  sufficient :  ConneUsville  Bor. 
V.  Gihnore,  15  W.  N.  343. 

(6)  The  ordinance  further  provides  that  "  the  chief  com- 
missioner of  highways  shall  fibrst  advertise  for  proposals  for 
paving  said  street,  and  award  the  contract  to  the  lowest  bid- 
der."    No  such  averment  appears  in  any  of  the  claims  filed. 

(<•)  The  claims  fail  to  aver  that  the  owners  of  the  property 
were  notified  to  do  any  of  the  work  before  it  was  done  by  the 
city,  as  is  required  by  the  ordinance  of  June  7,  1882 :  Ordi- 
nances of  1882,  168. 

The  present  cases  are  on  all  fours  with  ConneUsville  Bor.  v^ 
Gilmore,  15  W.  N.  343,  to  which  all  cases  cited  by  the  plaint^ 
iff  must  give  way. 
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2.  The  position  that  claims  may  be  amended  under  §  9,  act 
of  April  21,  1858,  P.  L.  387,  is  ruled  by  Philadelphia  v.  San- 
ger, 8  W.  N.  151.  The  amendments  if  allowed  would  have 
given  the  plaintiff  great  advantage  over  defendants  on  the 
trial.  The  act  of  June  11,  1879,  §  2,  P.  L.  122,  relating  to 
the  amendment  of  mechanics'  liens,  is  even  more  comprehen- 
sive than  the  act  of  1858,  and  in  Knox  v.  Hilty,  118  Pa.  430, 
it  was  held  that  amendments  introducing  material  averments 
will  not  be  allowed  after  the  expiration  of  the  time  within 
which  a  lien  must  be  filed. 

Opinion,  Mr.  Justice  Mitchell: 

It  is  conceded  on  all  hands,  that  a  lien  upon  a  municipal 
claim  for  paving,  being  of  purely  statutory  creation,  the  claim 
must  aver  upon  its  face  all  the  facts  necessary  to  sustain  its 
validity,  and  that  unless  it  does  so,  it  may  be  summarily  struck 
off  by  the  court  upon  motion.  But  it  has  never  been  held 
that  the  claim  itself  must  disclose  the  evidence  by  which  the 
facts  are  to  be  proved.  The  authority  to  do  the  work  claimed 
for  may  be  averred  in  general  terms,  though  the  plaintiff  will 
he  required  at  the  trial  to  prove  the  specific  authority  con- 
fened.  It  was  held  in  Delaney  v.  Gault,  30  Pa.  67,  that  it 
was  not  necessary  to  set  out  the  statutes  authorizing  the  lien, 
although  that  case  arose  under  a  local  act  relating  to  the  Dis- 
trict of  Spring  Garden  of  which  the  court  probably  was  not 
bound  to  take  judicial  notice.  No  decision  has  been  found 
which  requires  the  claim  to  set  out  the  specific  ordinances 
under  which  the  work  was  done.  It  is  not  the  general  prac- 
tice to  do  so,  and  in  regard  to  water  pipe  and  other  matters 
in  which  the  work  is  done  and  the  claim  filed  by  the  city  itself, 
it  is  never  done.  Since  the  introduction  of  the  modern  s}rstem 
of  paying  contractors  by  assignment  of  the  city's  right  to  sue, 
and  the  consequent  filing  of  claims  by  the  city  to  the  use  of 
the  contractor  who  actually  does  the  work,  and  especially 
since  the  tendency  of  recent  ordinances  to  make  preliminary 
conditions  as  to  the  awarding  of  contracts  and  the  performance 
of  the  work,  some  practitioners  have  adopted  the  practice  of 
setting  out  the  provisions  of  the  ordinances,  and  averring 
compliance,  in  order  to  get  the  benefit  of  the  act  which  makes 
the  claim  evidence  of  the  facts  set  out  in  it.     But  there  is 
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neither  statute  nor  decision  which  holds  that  this  must  be 
done,  and  to  require  it  would  be  of  doubtful  advantage.  The 
ordinances  on  the  single  subject  of  paving,  for  example,  are 
numerous,  some  of  them  general,  relating  to  advertisement, 
lowest  bidder,  notice  to  owner,  etc.,  and  some  of  them  special, 
and  limited  to  particular  sti-eets  or  certain  kinds  of  pavement, 
etc.  A  claim  may  depend  on  half  a  dozen  or  more  ordinances, 
and  to  set  them  all  out  on  the  fac^of  the  claim  would  be 
cumbersome  and  inconvenient.  It  is  suflScient  if  the  necessary 
proof  is  made  at  the  trial. 

A  careful  examination  of  all  the  cases  in  which  the  pro- 
visions of  ordinances  have  been  made  the  basis  of  decision, 
shows  that  they  have  arisen  upon  demui'rer  or  trial,  after  the 
ordinances  had  been  regularly  pleaded  or  put  in  evidence. 

In  the  absence  of  an  opinion  by  the  learned  court  below, 
indicating  the  grounds  of  its  action,  we  are  compelled  to  rely 
largely  on  the  argument  of  the  defendant,  to  point  out  the 
defects  for  which  this  claim  was  struck  off.  The  objections 
thus  made  depend  wholly  on  the  failure  to  comply  with  the 
requirements  of  certain  ordinances,  at  least  one  of  which  (that 
of  June  7,  1882,  Ordinances  1882,  p.  153)  is  of  doubtful  appli- 
cation  to  the  case  at  all.  But  whether  applicable  or  not,  the 
ordinances  relied  on  are  not  on  the  record,  and  any  defence 
upon  them  must  be  set  up  by  aflBdavit  of  defence,  by  demurrer 
to  pleas  as  in  City  v.  Hays,  93  Pa.  72,  or  by  objection  at  the 
trial,  as  in  Fell  v.  Philadelphia,  81  Pa.  58,  and  nearly  all  the 
other  cases  on  this  point. 

We  have  not  been  shown  nor  have  we  discovered  any 
statutory  element  of  validity  omitted  from  these  claims,  and  it 
is  this  feature  which  distinguishes  the  present  case  from  Con- 
nellsville  Bor.  v.  Gilmore,  15  W.  N.  343 ;  Gans  v.  Philadel- 
phia, 102  Pa.  97;  and  Philadelphia  v.  Dungan,  ante,  52, 
decided  at  the  present  term.  In  the  first  the  borough  act  under 
which  the  borough  obtained  its  authority  to  file  claims  at  all, 
required  as  a  condition  precedent,  a  demand  upon  the  owner 
to  do  the  work,  and  his  default,  neither  of  which  was  averred 
in  the  claim.  Gans  v.  Philadelphia  was  a  claim  filed  for  ben- 
efits assessed  against  the  land  on  the  opening  of  a  street  under 
the  act  of  April  1,  1864,  P.  L.  206.  By  that  act  a  notice  and 
bill  from  the  city  solicitor  to  the  owner,  and  a  default  of  pay- 


Digitized  by 


Google 


310  EASTERN  DISTRICT,  1889. 

Opinion  of  the  Court. 

ment  on  the  latter's  part  for  thirty  days,  were  conditions  pre- 
cedent to  the  filing  of  a  lien.  The  claim  averred  notice  to  the 
"owner  or  reputed  owner,"  but  the  defendant  Gans  pleaded 
that  he  was  the  registered  owner  imder  the  act  of  March  29, 
1867,  P.  L.  600,  and  that  no  notice  had  been  given  to  him. 
On  demurrer  it  was  held  that  the  registered  owner  was  the 
one  meant  by  the  statute,  and  the  notice  not  having  been  given 
to  him  the  claim  was  bad. 

Philadelphia  v.  Dungan,  ante,  p.  52,  was  similar  to  Gans  v. 
Philadelphia.  The  claim  there  was  for  removing  a  nuisance, 
and  for  its  validity  required,  under  the  act  of  1818,  a  notice 
to  the  owner,  but  as  the  claim  showed  that  notice  was  given  to 
the  reputed  instead  of  the  registered  owner,  this  court  held 
that  it  was  bad. 

All  of  these,  however,  were  exceptional  cases  of  statutory 
requirements  which  had  been  omitted. 

But  in  regard  to  paving  and  to  other  municipal  improve- 
ments, the  authority  of  the  city  of  Philadelphia  is  general  and 
unlimited,  both  to  do  the  work,  and  to  file  claims  against 
property  owners  for  the  cost  of  it ;  and  the  restrictions  which, 
in  favor  of  its  citizens,  the  city  has  put  upon  its  own  exercise 
of  its  powers,  depend  upon  its  ordinances,  which,  to  be  avail- 
able as  a  defence,  must  be  put  upon  the  record  in  some  regular 
way  as  already  indicated. 

Much  reliance  was  placed  by  defendants'  counsel  at  the 
argument  on  ConnellsviUe  Bor.  v.  Gilmore,  and  it  was  intima- 
ted that  the  action  of  the  court  below  was  based  upon  that 
case.  If  so,  it  is  plain  that  the  learned  court  in  the  press  of 
business  did  not  have  its  attention  directed  to  the  vital  distinc- 
tion above  pointed  out. 

The  second  specification  of  error  is  the  refusal  of  the  court 
to  allow  an  amendment  to  the  claim  by  adding  an  averment 
of  notice  to  the  owner  to  set  the  curb,  and  neglect  to  do  so  for 
thirty  days,  prior  to  the  doing  of  the  work  by  the  use  plaintiff. 
Such  an  amendment  is  ordinarily  allowable  under  the  act  of 
April  21, 1858,  §  9,  P.  L.  387 ;  but  it  is  not  of  absolute  right 
in  every  case.  "Such  acts  as  this  should  be  liberally  con- 
strued, and  while  amendments  are  not  a  matter  of  right,  they 
should  be  allowed  where  it  can  be  done  wdthout  prejudice  to 
intervening  rights:"  Sterrett,  J.,  in  AUentown  v.  Hower, 
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93  Pa.  886.  But  they  will  not  be  allowed  where  the  object 
is  to  give  the  plaintiff  an  unfair  advantage,  as,  to  shift  the  bur- 
den of  proof :  Philadelphia  v.  Sanger,  8  W.  N.  151. 

In  the  absence  of  anything  on  the  record  to  show  the  ground 
of  the  application,  or  the  reasons  for  refusal,  the  presumption 
is  that  the  action  of  the  court  was  right. 

The  ordera  striking  off  the  claims  are 
the  claims  reinstated,  and  the  records 
for  further  proceedings. 


ORR  &  LINDSLEY  v.  JENNIE  V.  BORNSl 

EBROR  TO  THE  COUBT  OF  COMMON  PLEAS  NO.  2  OF  P: 
PHIA  COUNTY. 

Argued  January  28,  1889— Decided  Februaiy  25,  1881 

1 .  If  a  married  woman  who  has  become  entitled  to  her  sep^ 
ings  under  the  act  of  April  3,  1872,  P.  L.  35,  boiTow  monej 
personal  credit,  whether  possessed  of  a  separate  estate  o 
therewith  in  good  faith  purchase  a  stock  of  goods  with  which 
in  business,  the  goods  may  not  be  seized  and  sold  for  the  c 
husband. 

2.  When  a  manned  woman's  right  to  property  is  found  to 
husband  may  not  only  act  as  her  agent,  but  he  has  the  leg: 
give  her  his  labor  and  skill  in  conducting  her  business,  and  hi 
cannot  sell  her  propeity  produced  by  his  labor  and  skill. 

8.  The  said  act  of  April  8,  1872,  constinied  with  the  at^t  of 
1848,  P.  L.  536,  in  the  light  of  the  Manied  Woman's  Prope 
June  3,  1887,  P.  L.  333 ;  Leinbach  v.  Templin.  105  Pa.  522,  i 
Siegel,  107  Pa.  502,  distinguished;  Bovaixl  v.  Kettering,  IC 
and  Spering  v.  Laughlin,  113  Pa.  209,  followed. 

Before  Paxson,  C.  J.,  Sterbett,  Clark,  Willi 
CoLLUM  and  Mitchell,  JJ. 

No.  1  January  Term  1889,  Sup.  Ct.;  court  below 
September  Term  1886,  C.  P.  No.  2. 

On  November  20,  1886,  William  C.  Orr  and  D.  B.  Lindsley, 
trading  as  Orr  &  Lindsley,  recovered  a  judgment  against  Louis 
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Bomstein  for  $1,258.12,  and  issued  a  writ  of  fieri  facias  upon 
which  a  levy  was  made  on  a  stock  of  goods  in  a  store-room  at 
No.  1008  North  Second  street,  Philadelphia.  The  goods  being 
claimed  by  Jennie  V.  Bornstein,  the  wife  of  the  execution  de- 
fendant, an  issue  was  framed  under  the  sheriff's  interpleader 
act,  wherein  Mrs.  Bornstein  was  made  plaintiff  and  the  execu- 
tion creditors  defendants. 

At  the  trial  on  April  5,  1888,  the  evidence  showed  that  on 
March  3,  1885,  Mrs.  Bornstein  filed  her  petition  for  the  benefit 
of  the  act  of  April  3,  1872,  P.  L.  85,  securing  to  married 
women  their  separate  earnings.  Her  petition  and  the  decree 
thereon  were  duly  recorded.  Thereupon,  having  determined 
to  go  into  the  business  of  a  shop-keeper,  she  borrowed  from  a 
friend  and  relative  the  sum  of  $1500,  for  which  she  gave  her 
individual  note. 

Ellis  Silberstein,  called  for  plaintiff,  testified : 

"  I  live  at  701  Marshall  street.  My  store  is  123  North  Ninth. 
I  know  the  plaintiff.  I  loaned  her  on  March  23, 1885,  by 
checks,  $1,450  (two  checks),  and  $50  in  cash.  She  came  to 
me  and  said  she  wanted  to  open  a  store  and  make  a  living  for 
herself  and  family,  and  I  went  with  her  to  look  at  the  place 
and  told  her  I  would  lend  her  $1,500.  I  asked  her  how  she 
proposed  to  pay  me  back ;  she  said  she  would  give  me  her 
note,  and  pay  it  out  of  her  earnings  from  the  store;  a  six 
months'  note.  She  Wks  to  carry  on  the  business  herself,  I 
understood,  and  to  pay  it  out  of  the  earnings  of  the  store.  I 
asked  her  before  I  gave  her  the  money  if  she  had  made  appli- 
cation to  the  court.  I  said  to  her  I  knew  she  was  not  entitled 
under  the  law  to  her  separate  earnings  unless  she  was  a  feme 
sole  trader.  She  said  she  had  made  application.  I  asked  her 
who  the  lawyer  was  who  drew  up  the  feme  sole  papers.  She 
told  me  who  the  lawyer  was.  I  saw  the  lawyer,  Mr.  Moyer, 
before  I  loaned  the  money,  to  see  if  it  was  all  right.  He  said 
yes,  he  had  drawn  up  the  papers.  Her  husband  had  nothing 
to  do  with  it.  I  would  not  have  given  him  the  money.  It 
was  not  to  be  paid  back  by  him  or  out  of  his  money.  She 
said  all  money  or  profit  made  out  of  store  she  was  to  have. 
Knowing  she  was  an  industrious  woman,  I  loaned  her  the 
money  on  the  strength  of  these  representations.*' 

The  stock  of  goods  started  with  the  money  thus  borrowed 
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was  that  levied  upon  under  the  defendant's  execution.  The 
husband  was  engaged  in  the  management  of  the  store  "  assist- 
ing as  any  other  clerk  or  employee  would  have  done." 

The  defendant  requested  the  court  to  charge  that  under  all 
the  evidence  the  verdict  should  be  for  the  defendants. 

The  court,  Mitchell,  J.,  refused  to  so  charge  and  instructed 
the  jury  as  follows : 

"  It  is  lawful  for  a  married  woman  to  carry  on  business,  pro- 
vided it  is  not  a  cover  for  fraud  and  to  prevent  her  husband's 
creditors  from  collecting  their  claims.  The  whole  question  is 
one  of  good  faith.  If  you  are  satisfied  that  it  was  really  her 
business,  it  cannot  be  taken  to  pay  her  husband's  debts,  and 
in  that  case  you  should  find  for  the  plaintiff." 

The  jury  having  returned  a  verdict  for  the  plaintiff,  judg- 
ment was  entered  thereon,  when  the  defendants  took  this  writ, 
assigning  as  error  the  refusal  of  the  defendants'  point  and  the 
instructions  to  the  jury. 

Mr.  Isaac  S,  Sharp  (with  him  Mr.  S.  Horace  Alleman)^  for 
the  plaintiffs  in  error : 

The  act  of  April  3,  1872,  P.  L.  85,  does  not  make  a  mariied 
woman,  availing  heraelf  of  its  benefits,  a  feme  sole  trader.  To 
exempt  property  acquired  by  her  with  money  borrowed  on  her 
individual  credit,  from  seizure  under  an 'execution  against  her 
husband,  it  must  be  made  to  appear  aflBmiatively :  (1)  That 
she  had  property  of  her  own  which  could  have  been  regarded  by 
her  proposed  creditor  as  a  basis  for  giving  her  credit ;  (2)  That 
he  knew  of  the  existence  of  her  separate  property  and  extended 
her  the  credit  upon  the  basis  of  it:  Bovard  v.  Kettering,  101 
Pa.  181 ,  Spering  v.  Laughlin,  113  Pa.  209  5  Leinbach  v.  Temp- 
lin,  105  Pa.  522 ;  Blum  v.  Ross,  116  Pa.  163 ;  Lochman  v. 
Brobst,  102  Pa.  481 ;  Pier  v.  Siegel,  107  Pa.  502 ;  Baxter  v. 
Maxwell,  115  Pa.  469 ;  Sober  v.  Standart,  110  Pa.  47 ;  Sellers 
V.  Heinbaugh,  117  Pa.  218. 

Mr.  George  P.  Rich  (with  him  Mr.  Mayer  Sulzherger)^  for 
the  defendant  in  error: 

The  cases  of  Pier  v.  Siegel,  107  Pa.  502 ;  Hess  v.  Brown, 
111  Pa.  124 ;  Spering  v.  Laughlin,  113  Pa.  209,  and  Baxter  v. 
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Maxwell,  115  Pa.  469,  establish  that  a  married  woman  who 
has  separate  property  of  her  own,  however  small,  may  use  it 
as  a  basis  of  credit  upon  which  to  procure  money  or  goods  and 
carry  on  business  therewith,  free  from  liabiUty  for  her  husband's 
indebtedness.  It  is  contended  that  her  separate  earnings, 
though  secured  to  her  under  the  act  of  April  3, 1872,  are  not 
such  separate  property  as  will  serve  as  a  basis  of  credit. 

1.  It  is  not  easy  to  see  the  ground  for  such  a  distinction. 
Undoubtedly,  since  the  act  of  1848  one  may  make  a  gift  of 
property  to  a  married  woman,  which  slie  may  hold  against  her 
husband's  creditors:  Hess  v.  Brown,  111  Pa.  124.  When, 
instead  of  a  gift,  it  is  a  loan  to  her,  the  test  in  determining 
ownership  and  consequent  liability  to  creditors  must  be,  to 
whom  is  the  credit  given  ? — from  whose  funds  is  the  repay- 
ment to  be  made  ? 

2.  Blum  v.  Ross,  116  Pa.  163,  turned  upon  the  question  of 
actual  fraud :  Lochman  v.  Brobst,  102  Pa.  481 ;  Pier  v.  Siegel, 
107  Pa.  502 ;  Sober  v.  Standart,  110  Pa.  47,  and  SeUers  v. 
Heinbaugh,  117  Pa.  218,  are  all  distinguishable  in  their  facts. 
But  the  question  is  no  longer  an  open  one,  since  Bovard  v. 
Kettering,  101  Pa.  181,  and  Zurn  v.  Noedel,  113  Pa.  336. 
Bovard  v.  Kettering  rules  that  a  married  woman  entitled  to 
the  benefits  of  the  act  of  1872,  and  engaged  in  business,  may 
hire  labor  for  the  purposes  of  that  business,  to  be  paid  for  out 
of  its  earnings,  for  which  she  and  not  her  husband  is  alone 
liable.  Zurn  v.  Noedel,  following  the  foregoing,  holds  a 
niJirried  woman  under  the  benefits  of  said  act  in  like  manner 
alone  responsible  for  money  bon*owed  by  her  for  the  purposes 
of  her  business.  That  the  loan  was  made  to  the  wife  in  this 
case  on  the  credit  of  her  future  earnings  in  the  business; 
that  the  business  was  hers ;  that  the  earnings  as  they  accrued 
were  hers,  and  that  her  husband  is  not  hable,  either  for  the 
original  loan  or  the  debts  contracted  in  the  course  of  the 
business,  are  decisive  of  this  case. 

Opinion,  Mr.  Justice  Sterrett  : 

It  was  incumbent  on  the  plaintiff  in  this  feigned  issue  to 
prove  that  the  goods  levied  on  by  her  husband's  creditors  and 
claimed  by  her  were  in  fact  her  separate  property,  not  acquired 
in  any  manner,  directly  or  indirectly,  from  or  through  her 
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husband  or  on  his  credit.  If  the  evidence  introduced  by  her 
was  believed  by  the  jury,  as  by  their  verdict  it  appears  to  have 
been,  the  proof  of  her  title  was  complete. 

In  substance,  the  uncontradicted  evidence  was,  that  in 
March,  1885,  Mrs  Bomstein,  a  mai-ried  woman,  having  then 
no  separate  property  of  her  own,  determined  to  engage  in  the 
business  of  a  shopkeeper,  with  the  view  of  supporting  herself 
and  family.  In  furtherance  of  that  purpose  she  presented  a 
petition  to  the  Comt  of  Common  Pleas  of  Philadelphia  and  in 
due  form  obtained  the  benefit  of  the  act  of  April  3,  1872, 
entitled  "An  act  securing  to  married  women  their  separate 
earnings."  She  then  communicated  to  her  friend  and  relative, 
Mr.  Silberstein,  her  plans,  etc.,  and  requested  him  to  furnish 
the  funds  necessary  to  purchase  a  stock  of  goods.  After 
making  the  necessary  inquiry  and  satisfying  himself  that  her 
purpose  was  commendable,  and  that,  under  the  law,  her  sepa- 
rate earnings  were  secured  to  herself,  so  that  they  could  not 
be  taken  and  applied  to  her  husband's  debts,  he  loaned  her 
#1,500,  with  which  she,  in  good  faith,  purchased  a  stock  of 
goods  and  embarked  in  business  on  her  own  account.  The 
loan  was  not  made  at  the  request,  or  in  any  manner  upon  the 
credit  of  her  husband,  or  his  property,  neither  of  which  he 
possessed,  but  solely  on  her  personal  credit  and  on  the  faith  of 
her  promise  and  ability  to  repay  the  same  out  of  her  separate 
earnings,  to  be  acquired  in  the  prosecution  of  the  business. 
Silberstein  testified  positively  that  the  husband  had  nothing 
whatever  to  do  with  the  loan ;  that  he  would  not  have  given 
him  the  money,  and  that  it  was  "  not  to  be  paid  back  by  him  " 
or  out  of  his  property  or  effects,  if  he  ever  acquired  any. 
In  short,  the  plaintiff's  evidence  all  tended  strongly  to  prove 
the  foregoing  facts.  No  rebutting  testimony  was  even  offered 
by  plaintiffs  in  error ;  and,  by  necessary  implication  from  the 
verdict,  the  facts  as  claimed  by  plaintiff  below  were  found  by 
the  jury. 

After  the  business,  thus  established  by  Mrs.  Bomstein,  had 
been  conducted  by  her  for  about  eighteen  months,  plaintiffs  in 
error,  creditors  of  her  husband,  obtained  judgment  against  him 
and  levied  on  the  stock  of  goods  which  ^represented  the  origi- 
nal purchase  made  with  the  money  loaned  by  Silberstein  as 
above  stated.    The  sheriff  was  duly  notified  by  Mrs.  Bomstein 
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that  the  goods  levied  on  were  her  separate  property  and  that 
her  husband  never  had  any  interest  therein.  Thereupon,  the 
issue  under  the  sheriff's  interpleader  act  was  awarded  to  deter^ 
mine  whether  in  fact  the  goods  were  her  separate  property. 

The  learned  judge  who  presided  at  the  trial  refused  to  charge, 
as  requested  by  defendants  below, "  that  under  all  the  evidence, 
the  verdict  should  be  for  the  defendants,"  and  said  to  the  jury : 
"  It  is  lawful  for  a  married  woman  to  carry  on  business,  pro- 
vided it  is  not  a  cover  for  fraud,  and  to  prevent  her  husband's 
creditors  from  collecting  their  claims.  The  whole  question  is 
one  of  good  faith.  If  you  are  satisfied  that  it  was  really  her 
business,  it  cannot  be  taken  to  pay  her  husband's  debts,  and  in 
that  case  you  should  find  for  the  plaintiff."  This  instruction 
and  the  refusal  to  charge  as  requested  by  defendants,  consti- 
tute the  only  specifications  of  error. 

The  question  thus  presented  for  our  consideration  is  wheth- 
er a  stock  of  goods,  acquired  and  held  in  good  faith,  as  above 
stated,  by  a  manned  woman  legally  entitled  to  her  own  earn- 
ings, can  be  seized  and  sold  by  her  husband's  creditors  as  his 
property  ?  We  think  they  cannot.  It  was  never  intended  that 
the  law  should  sanction  such  an  act  of  injustice.  The  gradual 
tendency  (»f  modem  legislation,  since  the  act  of  1848,  has  been 
to  emancipate  married  women  from  their  common  law  disabili- 
ties and  invest  them  with  at  least  some  of  the  rights  and  priv- 
ileges they  enjoyed  before  marriage.  That  fact  should  not  be 
ignored  by  the  courts.  On  the  contrary,  their  decisions  should 
be  so  moulded  as  to  harmonize,  as  far  as  practicable,  with  the 
spirit  of  such  legislation. 

While  the  act  of  1848  was  doubtless  intended  to  secure  mar- 
ried women  in  the  ownership,  use,  and  enjoyment  of  their 
separate  property,  its  provisions  were  construed  to  embrace 
only  property  in  the  strict  sense  of  the  term.  It  was  accord- 
ingly held,  at  the  outset,  that  a  married  woman's  earnings,  the 
result  of  her  own  skill,  credit,  and  industry,  were  not  within 
the  protection  of  the  act,  and  therefore  belonged  to  her  hus- 
band as  before ;  that  property  purchased  and  paid  for  by  her 
out  of  her  own  earnings,  or  the  joint  earnings  of  herself  and 
husband,  unless  earned  in  the  management  of  her  separate  es- 
tate, belonged  not  to  her,  but  to  her  husband:  Hallowell  v. 
Horter,  36  Pa.  375 ;  Robinson  v.  Wallace,  39  Pa.  129 ;  Bucher 
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Y,  Ream,  68  Pa.  421,  and  other  cases..  The  result  was  that  a 
married  woman,  not  possessed  of  any  separate  estate,  and  so 
unfortunate  as  to  have  a  thriftless  and  impecunious  husband, 
was  practically  helpless.  She  had  neither  separate  property, 
nor  the  fruits  of  her  own  skill  and  industry,  as  a  basis  of 
credit.  Her  earnings  belonged  to  her  husband,  and  were  lia- 
ble to  seizure  and  sale  by  his  ci'editoi'S.  Feme  sole  traders  and 
married  women,  deserted  and  neglected  by  their  husbands, 
were,  of  course,  unaffected  by  that  construction  of  the  act,  but 
the  hardships  resulting  from  it  were  so  keenly  felt  by  many, 
not  included  in  either  of  these  classes,  that  a  remedy  therefor 
was  provided  by  the  act  of  April  3,  1872,  the  fiist  section  of 
which  declares :  "  The  separate  earnings  of  any  married  woman 
whether  said  earnings  shall  be  as  wages  for  labor,  sal- 
ary, property,  business,  or  otherwise,  shall  accrue  to  and  enure 
to  the  separate  benefit  and  use  of  said  married  woman,  and  be 
under  the  control  of  such  married  woman  independently  of 
her  husband,  and  so  as  not  to  be  subject  to  any  legal  claim  of 
such  husband,  or  to  the  claims  of  any  creditor  or  creditors  of 
such  husband,  the  same  as  if  such  woman  were  a  feme  sole : 
Provided,  That  in  any  suit  at  law  or  in  equity,  in  which  the 
ownership  of  such  property  shall  be  in  dispute,  the  person 
claiming  such  property,  under  this  act,  shall  be  compelled  in 
the  first  instance  to  show  title  and  ownei"ship  in  the  same." 
For  the  purpose  of  preventing  "  any  fraudulent  practices  un- 
der "  the  act,  the  second  section  requires  that "  before  any  mar- 
ried-woman shall  be  entitled  to  its  benefits  "  her  petition  shall 
be  presented  to  the  Court  of  Common  Pleas,  etc.,  and  recorded 
in  the  office  for  recording  deeds,  etc.,  and  thereupon  "  such 
record  shall  be  conclusive  evidence  of  the  right  of  such  mar- 
ried woman  to  the  benefit  of  the  first  section,"  above  quoted. 
By  the  " Married  Woman's  Property  Act"  of  June  3, 1887,  P. 
L.  333,  the  disabilities  of  coverture  have  been  further  lessened, 
to  a  very  considerable  extent ;  but,  inasmuch  as  the  case  now 
under  consideration  arose  before,  it  cannot  be  affected  by  the 
provisions  of  that  act. 

In  view  of  the  remedial  object  of  the  act  of  1872,  as  well  as 
the  tendency  of  more  recent  legislation,  the  act  should  be  con- 
strued liberally,  as  in  the  main  it  has  been.  In  Bovard  v.  Ket- 
tering, 101  Pa.  181,  it  was  held  that  while  the  act  does  not 
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confer  on  a  married  woman  all  the  privileges  of  a  feme  sole 
trader,  it  does  give  her  the  right  to  engage  in  business ;  and, 
for  indebtedness  contracted  in  the  prosecution  of  such  business, 
she  may  be  sued  without  joining  her  husband.  It  was  there 
said  by  the  present  Chief  Justice :  "  The  act  secures  to  her  the 
earnings  of  her  business.  This  is  an  implied  authority  to  en- 
gage in  business.  She  is  to  enjoy  her  earnings  *  the  same  as  a 
feme  sole.'  If  she  assumes  the  rights  of  a  feme  sole,  she  is 
also  subject  to  the  duties  and  liabilities  of  a  feme  sole.  The 
act  of  1872  was  not  intended  to  license  a  class  of  female  pirates 
who  should  engage  in  business  without  responsibility,  and 
make  reprisals  upon  the  grocer,  the  baker,  the  butcher,  the 
mechanic,  and  other  persons  with  whom  she  may  deal  in  the 
transaction  of  her  business.  To  the  extent  that  the  defendant 
obtained  the  services  and  property  of  others  in  keeping  her 
h(itel,  she  is  liable  to  the  parties  in  a  suit  at  law  precisely  as  if 
she  were  a  feme  sole."  To  the  same  effect  is  Spering  v. 
Laughlin,  113  Pa.  209.  In  that  case  it  was  also  held,  in  ac- 
cordance with  previous  authorities,  that,  "  if  a  married  woman's 
separate  right  to  property  be  found  to  exist,  her  husband  may 
not  only  act  as  her  agent,  but  he  has  the  legal  right  to  give 
her  his  labor  and  skill  in  conducting  her  business,  and  his 
creditors  cannot  sell  her  property  produced  by  his  labor  and 
skill.'* 

The  act  of  1872  undoubtedly  conferred  on  plaintiff  below 
the  right  to  embark  in  business  on  her  own  account,  and  thus 
render  herself  liable  for  debts  contracted  in  the  proseciution  of 
that 'business  as  if  she  were  a  feme  sole.  If  her  friend  Silber- 
stein  had  confidence  in  her  integrity  and  business  qualifica- 
tions, and  was  willing  to  furnish  her  with  money  to  buy  a 
stock  of  goods,  relying  solely  on  her  honesty  and  ability  to 
repay  the  same  out  of  the  business,  why  had  she  not  the  right 
to  accept  and  use  the  same  as  her  own  ?  It  is  said  she  had  no 
separate  estate,  and  therefore  no  basis  of  credit.  Wliile  it  may 
be  true,  as  a  general  proposition,  that  without  separate  proper- 
ty a  married  woman  has  nothing  on  which  to  base  a  credit,  it 
is  not  universally  so.  Known  integrity  and  business  qualifica- 
tions, coupled  with  the  right  to  engage  in  business  on  her  own 
account,  with  full  control  of  her  own  earnings,  secured  to  her 
under  the  act  of  1872,  ought  to  be  and  undoubtedly  are  recog- 
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nized  elements  of  substantial  credit,  for  any  married  woman. 
That  is  shown  by  the  facts  impliedly  established  by  the  ver- 
dict in  this  case.  If  Silberstein  had  made  an  absolute  gift  of 
the  tl,t^OO  to  her,  no  one  could  doubt  her  right  to  purchase  a 
stock  of  goods  therewith,  and  hold  the  same  as  against  her 
husband's  creditors.  What  difference,  in  principle,  can  it 
make  that,  instead  of  giving  her  the  money,  he  loaned  it  to 
her,  not  upon  her  husband's  credit,  but  solely  on  the  faith  he 
had  in  her  integrity  and  ability  to  repay  it  ?  Certainly,  the 
plaintiffs  in  error,  creditors  of  her  husband,  have  no  claim, 
legal  or  equitable,  upon  the  goods  purchased  with  money  pro- 
cured exclusively  on  her  individual  credit  and  the  credit  of 
the  business  in  which  she  rightfully  engaged.  The  principle 
tliat  ownership  of  separate  property  is  the  only  basis  of  credit 
for  a  married  woman,  will  not  bear  the  test  of  reason,  when 
applied  to  others  than  married  women  who  have  not  secured 
the  benefits  of  the  act  of  1872,  and  are  not  feme  sole  traders, 
etc. 

As  we  understand  the  cases  relied  on  by  plaintiffs  in  error, 
they  are  not  in  conflict  with  the  rulings  of  the  learned  judge 
in  this.  case.  In  Leinbach  v.  Templin,  105  Pa.  522,  a  married 
woman  was  in  possession  of  property  which  appeared  to  have 
been  bought  and  paid  for,  in  pai-t  at  least  by  her  earnings,  in  a 
business  which  she  carried  on  prior  to  obtaining  the  benefits  of 
the  act  of  1872.  As  to  those  prior  earnings,  they,  of  course, 
under  all  the  authorities,  belonged  to  her  husband.  In  Pier  v. 
Siegel,  107  Pa.  502,  and  similar  cases,  the  husband  was  liable 
for  the  loan. 

This  case  was  well  tried.  The  questions  of  fact  presented 
by  the  evidence  were  fairly  submitted  to  the  jury  with  instruc- 
tions of  which  plaintiffs  in  error  have  no  just  reason  to  com- 
plain.    The  assignments  of  error  are  not  sustained. 

Judgment  affirmed. 
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VOLKMAR  STREET,  PHILADELPHIA. 

I 

CERTIORARI  TO  THE    COURT  OF    QUARTER    SESSIONS  OF 
PHILADELPHIA   COUNTY. 

Argued  January  28, 1889— Decided  February  25,  1889. 

(a)  In  1880,  Volkmar  sti^eet,  Philadelphia,  was  ordered  to  be  opened 
under  the  act  of  March  6,  1820,  7  Sm.  L.  265,  which  provided  :  '*  That 
no  such  sd'eet,  road,  lane  or  alley  so  laid  out,  shall  be  opened  and 
apprnpriated  to  public  use,  until  the  owner  or  owners  of  the  ground, 
through  and  over  which  the  same  may  pass,  shall  have  been  compen- 
sated for  any  damage  he  or  they  may  sustain  thereby." 

(h)  In  1888,  the  order  remaining  unexecuted,  a  property  owner  pre- 
sented his  petition  to  the  Court  of  Quarter  Sessions  for  the  appointment 
of  a  jurj'  of  view  for  the  ascertainment  of  damages,  which  petition 
on  rule  granted  was  afterward  quashed  upon  the  gi-ound  that  it  was 
filed  more  tlian  six  yeai*s  after  the  oi*der  to  open  was  awarded. 

1.  In  such  case,  as  between  the  city  and  the  property  owner,  no 
right  of  action  accrued  until  some  act  was  done,  or  notice  or  demand 
made,  affecting  or  relating  to  the  possession  or  appropriation  of  the 
lan<l  to  the  actual  opening  of  the  street  :  wherefore,  the  order  quashing 
the  proceedings  was  affirmed,  not  because  the  statute  of  limitations 
had  already  barred  the  demand,  but  because  the  right  had  not  yet 
accrued. 

2.  The  question,  whether  the  propertj'  owner  might  give  notice  of 
his  intention  to  abandon  to  the  city  the  land  covered  by  the  plotted 
street,  and  then  proceed  to  have  his  damages  ascertained  and  paid,  is 
not  raised  upon  the  record  and  is  therefore  not  decided. 

Before  Paxson,  C.  J.,  Sterrett,  Clark,  Williams,  Mo- 
CoLLUM  and  Mitchell,  J  J. 

No.  225  July  Term  1888,  Sup.  Ct. ;  court  below,  No.  5 
April  Teiin  1888,  Q.  S. 

On  June  8,  1877,  a  petition  was  filed  setting  forth  "that 
tliere  is  public  occasion  to  open  Volkmar  street  through  to 
Palmer  street,  of  the  same  width  as  the  said  street  is  now 
opened  on  the  east  side  of  Hanover  street ; "  whereupon  a  jury 
of  \4ew  was  appointed  whose  report  in  favor  of  opening  tlie 
street  and  assessing  damages  and  benefits  was  filed  on  Novem- 
ber 30,  1877.  Exceptions  were  made  to  the  report  and  it  was 
set  aside. 
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On  September  17,  1880,  another  petition  for  the  opetiing  of 
said  street  was  filed,  under  the  act  of  March  6,  1820,  7  Sm. 
L.  265,  relating  to  the  opening  of  streets  in  the  District  of 
Kensington,  where  the  street  in  question  was  located,  which 
act  provides  a  special  method  of  procedure  and  contains  the 
limitation :  "  Provided  alwajrs,  that  no  such  street,  road,  lane, 
court,  or  alley  so  laid  out,  shall  be  opened  and  appropriated 
to  public  use,  until  the  owner  or  owners  of  the  ground, 
through  and  over  which  the  same  may  pass,  shall  have  been 
compensated  for  any  damage  he  or  they  may  sustain  thereby." 

Proof  of  service  of  notice  on  all  the  owners  through  whose 
lands  the  said  street,  between  Hanover  and  Palmer  streets, 
passed,  of  the  application  to  open  the  same  having  been  filed, 
and  no  one  appearing  to  object  thereto,  on  October  16,  1880, 
it  was  ordered  that  Volkmar  street  be  opened  according  to 
law  as  plotted  upon  the  official  plans,  and  tlie  chief  commis- 
sioner of  highways  was  directed  to  open  the  same  forthwith. 

On  December  1,  1880,  a  petition  was  filed  reciting  the 
decree  of  August  16th,  and  praying  for  a  jury  of  view  to 
assess  damages.  This  jury  reported  on  February  4,  1882,  and 
on  exceptions  filed  their  report  was  set  aside. 

The  street  remained  unopened,  and  nothing  further  was 
done  until  April  14,  1888,  when  J.  G.  Maier  presented  his 
petition,  reciting  the  order  of  October  16,  1880,  and  setting 
forth  that  he  was  the  owner  of  real  estate  on  the  line  of  said 
street  which  would  be  taken  by  the  opening  thereof  as  the 
same  had  been  ordered ;  that  he  had  not  released  his  right  to 
damages  which  would  be  sustained  thereby,  or  dedicated  his 
land  for  a  highway  thereon,  and  praying  for  the  appointment 
of  a  jury  and  the  assessment  of  the  damages  "which  he 
will  sustain  by  the  opening  of  said  street."  Viewers  were 
appointed. 

On  May  16, 1888,  upon  the  motion  of  the  city  solicitor,  a 
rule  upon  the  petitioner  was  granted  to  show  cause  why  his 
petition  should  not  be  quashed,  on  the  ground  that  it  was  not 
filed  within  six  years  after  the  order  of  October  16,  1880, 
directing  the  opening  of  the  street,  was  made ;  and  on  June  8, 
1888,  the  court,  Biddle,  J.,  no  opinion  being  filed,  made  the 
Yule  absolute. 

Thereupon  the  petitioner  took  this  writ  assigning  as  error : 

21 
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1.  The  order  of  June  8, 1888,  making  absolute  the  rule  to 
Bhow  cause  why  the  petition  should  not  be  quashed. 

2.  The  order  quashing  the  petition  for  the  reason  that  it 
had  not  been  filed  within  six  years  from  the  date  of  the  order 
of  October  16,  1880. 

Mr.  Joseph  L.  TulU  for  the  plaintiff  in  error : 

1.  The  act  of  March  6,  1820,  7  Sm.  L.  265,  providing  for  the 
opening  of  certain  streets  in  the  then  district  of  Kensington, 
is  but  a  transcript  of  the  act  March  22,  1813,  6  Sm.  L.  43, 
providing  for  the  opening  of  streets  in  the  then  district  of 
Spring  Garden,  and  the  system  yet  forms  part  of  the  street 
law  of  Philadelphia:  Parrish  St.,  6  W.  N.  215.  Both  acts 
provide  that  damages  may  be  ascertained  as  provided  by  the 
act  of  April  3,  1804,  4  Sm.  L.  198,  which  act  after  providing 
that  the  Court  of  Quarter  Sessions  shall  have  power  to  open 
streets,  lanes  and  alleys,  further  directs  that  the  same  "  thence- 
forth shall  be  deemed  and  allowed  to  be  a  public  street,  lane 
or  alley,  compensation  being  first  made  to  the  owner  of  the 
ground  or  other  property."  By  the  petition  it  appears  that 
Volkmar  street  is  yet  unopened. 

2.  Prior  to  the  new  constitution,  the  statutory  limitation 
imposed  on  a  property  owner  who  sought  to  recover  damages 
for  the  opening  of  a  street,  was  fixed  by  §  7,  act  of  June  13, 
1836,  P.  L.  555.  This  limitation  was  abrogated,  however,  by 
§  21,  article  III.  of  the  constitution:  Grape  Street,  103  Pa. 
122.  Even  if  this  were  not  so,  the  limitation  of  the  act  of 
1836,  did  not  apply  to  the  proceedings  to  open  Volkmar 
street:  Parrish  St.,  6  W.  N.  215  ;  New  Market  St.,  4  Y.  133. 
Special  limitations  of  time,  therefore,  having  been  abrogated, 
it  is  held  that  damage  claims  for  the  opening  of  streets  are  now 
by  analogy  assimilated  to  actions  under  the  general  limitation 
act  of  March  27, 1713, 1  Sm.  L.  76.  But  no  construction  of 
the  act  of  1713  can  operate  upon  a  claim  for  damages  until 
there  has  been  an  actual  opening ;  that  is,  some  act  done  upon 
which  the  owner,  in  the  absence  of  special  statutory  pro- 
ceedings, can  maintain  either  case  or  trespass :  Landes  v. 
Norristown,  21  W.  N.  212;  Pittsburgh  District,  2  W.  &  S. 
320;  Funk  v.  Schbol  District,  18  W.  N.  447;  Sedgeley 
Avenue,  88  Pa.  512;  Hannum  v.  West  Chester,  63  Pa.  475; 
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Easton  Bor.  v.  Walters,  18  W.  N.  117 ;  Easton  Bor.  v.  Rinek, 
116  Pa.  1. 

3.  This  argument  is  addressed  to  this  court  to  show  that  it 
is  the  actual  taking  of  the  land  for  public  uses  from  which 
the  statute  of  limitation  commences  to  run;  and  while  the 
appellant  admits  that  the  street  is  unopened  and  that  his  land 
has  not  been  actually  appropriated,  what  has  been  said  may 
fall  under  the  criticism  that  his  petition  is  premature.  He 
can  submit  with  good  grace  to  be  turned  out  of  court  because 
he  is  too  early  in  presenting  his  petition,  but  it  is  disastrous 
to  him  to  be  told  that  he  is  too  late  to  seek  for  compensation 
for  his  land. 

Mr.  Abraham  M,  Beitler  (with  him  Mr.  Charlei  F,  Warwick^ 
City  Solicitor)^  for  the  defendant  in  error : 

1.  The  statutory  procedure  for  the  opening  of  streets  in  the 
Kensington  district,  provided  by  the  act  of  March  6,  1820,  is 
practically  the  same  as  is  now  in  force  in  the  city  of  Philadel- 
phia. The  board  of  surveys  make  the  preliminary  plot  and 
locate  the  streets.  Such  plotting  is  not  a  taking  of  the  land. 
It  is  notice  to  the  owner  and  enables  him  to  make  improve- 
ments with  reference  thereto  and  prevents  him  from  adding  to 
the  damages  by  constructing  buildings  on  the  line  of  such 
plotted  streets:  Farnam  Street,  17  Wend.  649;  Pittsburgh 
District,  2  W.  &  S.  325 ;  Funk  v.  School  District,  18  W.  N. 
447 ;  Forbes  Street,  70  Pa.  125  ;  Sedgeley  Avenue,  88  Pa.  514. 

2.  A  street  thus  plotted  on  the  confirmed  plans  may  be 
opened  in  one  of  two  ways:  either  by  councils,  proceeding 
under  §  7,  act  of  April  21,  1855,  P.  L.  266,  or  by  the  Court  of 
Quarter  Sessions.  By  the  act  of  June  13, 1836,  P.  L.  555,  §§  76, 
81,  82,  all  road  damages  in  Philadelphia  were  to  be  thereafter 
ascertained  under  that  act,  and  all  special  acts  for  that  pur- 
pose, including  that  of  April  3, 1804,  were  repealed.  In  1836, 
the  city  was  small  in  limits,  had  no  board  of  surveys,  and  the 
system  of  plotting  on  plans  was  unknown.  While  it  may  be 
that  the  system  of  plotting  streets,  as  provided  for  the  districts 
of  Spring  Garden  and  Kensington  and  some  others,  by  special 
acts,  remained  in  force  after  the  act  of  1836,  and  may  still  re- 
main in  force,  as  decided  in  Parrish  St.,  6  W.  N.*  215,  yet, 
after  1836,  the  proceedings  to  recover  damages  were  under 
the  provisions  of  that  act. 
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3.  The  procedure  under  the  act  of  1836,  has  been  modified 
considerably  since  that  act,  so  far  as  Philadelphia  is  concerned. 
Under  the  older  act  of  April  3,  1804,  the  assessment  of  dama- 
ges by  viewers  was  a  mere  preliminary  appraisement,  a  fixing 
01  a  price  at  which  the  city  could  take  or  refuse  to  take,  and 
no  street  could  be  opened  till  the  city  exercised  her  option. 
If  the  city  did  not  take  in  one  year,  the  proceedings  became 
null  and  void.  The  act  of  April  21,  1855,  gave  power  to 
councils  to  order  the  opening  of  any  plotted  street,  and  there- 
upon a  jury  proceeded,  not  to  make  an  apj)raisement,  but  to 
assess  damages.  The  act  of  April  1, 1864,  P.  L.  206,  provides 
that  when  any  street  is  ordered  to  be  opened  in  accordance 
with  law,  a  jury  shall  be  appointed  to  assess  damages,  etc.;  and 
that  when  the  award  is  confirmed  by  the  court,  "  the  street  shall 
forthwith  be  opened  by  the  proper  authorities."  And  see  act 
of  May  8, 1876,  P.  L.  138.  So  that  now  under  the  changed 
practice  in  road  cases,  the  ordinance  of  councils  or  the  decree 
of  the  Court  of  Quarter  Sessions  is  an  actual  opening,  and 
immediately  the  property  owner  is  entitled  to  have  his  damages 
assessed  and  paid :  Twenty-eighth  Street,  102  Pa.  140. 

4.  The  power  of  the  court  to  direct  an  actual  opening  is 
beyond  question.  Thereupon  the  right  of  the  property  owner 
to  an  action  for  his  damages  is  clear.  This  court  held  in 
Grape  Street,  103  Pa.  121,  the  proceeding  to  have  damages 
assessed  is  a  suit  within  the  meaning  of  that  word  as  used  in 
the  constitution  and  in  the  act  of  1713 ;  and  if  the  right  to 
damages  accrues  upon  the  actual  opening  of  the  street  by  ordi- 
nance or  by  decree  of  the  court,  then  it  ends  six  years  there- 
after. The  question  raised  has  been  decided  several  times  as 
to  a  change  of  grade  regulation :  Fifth  and  Sixth  Streets, 
4  W.  N.  443 ;  Ridge  Avenue,  99  Pa.  469 ;  Philadelphia  v. 
Wright,  100  Pa.  235;  Campbell  v.  Philadelpliia,  108  Pa.  300; 
Tenbrooke  v.  Jahke,  77  Pa.  395.  And  if  the  view  of  the  learned 
counsel  that  the  petition  in  this  case  may  have  been  filed  too 
soon  be  sustained  by  this  court  as  law,  it  will  overturn  the 
practice  which  has  been  settled  for  years,  and  result  in  great 
absurdity  and  injustice.  In  this  particular  street,  it  will  follow 
that  the  owner  cannot  claim  his  damages  until  the  city  actu- 
ally opens  the  street,  and  the  city  cannot  open  the  street  till 
she  pays  the  damages. 


Digitized  by 


Google 


VOLKMAR  STREET,  PHILADELPHIA.  325 

Opinion  of  the  Court 

Opinion,  Mb.  Justice  Williams  : 

There  is  but  a  single  question  raised  by  this  record,  but  it  is 
one  of  considerable  practical  importance.  Volkmar  street  has 
existed  for  some  years  on  the  maps  of  Philadelphia  as  a  pro- 
jected or  plotted  street.  It  was  never  laid  out  by  the  Court  of 
Quarter  Sessions  of  Philadelphia  county  or  by  an  ordinance 
of  the  city.  As  plotted  it  passed  over  lands  belonging  to  Jolm 
G.  Maier,  and  in  1877  he  applied  for  and  obtained  the  appoint- 
ment by  th%  Court  of  Quarter  Sessions  of  viewers  to  assess  the 
damages  to  be  sustained  by  him  upon  the  opening  of  the  street. 
The  viewers  made  a  report  in  his  favor,  which  the  court  in 
1878  set  aside  for  reasons  which  do  not  appear  in  the  record 
now  before  us.  The  street  remained  unopened,  and  in  1880  a 
petition  was  presented  to  the  court  under  an  act  of  assembly 
known  as  the  Kensington  act,  passed  in  1820,  praying  the 
court  to  order  the  opening  of  Volkmar  street.  This  was  so  far 
proceeded  in  that  in  October,  1880,  the  court  made  the  order 
prayed  for  and  a  copy  thereof  was  issued,  directed  to  thQ 
chief  commissioner  of  highways  of  the  city,  requiring  him  to 
open  said  street.  He  neither  opened  it  nor  made  any  return 
to  the  order  informing  the  court  why  he  declined  to  do  so.  The 
street  remains  unopened  down  to  the  present  time,  and  the 
land  over  which  it  is  projected  on  the  maps  remains  in  the 
actual  possession  of  John  G.  Maier,  the  owner,  and  is  inclosed 
and  cultivated  with  his  adjoining  lands. 

In  April,  1888,  the  present  proceeding  was  begun  by  peti- 
tion asking  for  the  appointment  of  viewers  to  assess  the 
damages  to  be  sustained  by  Mr.  Maier  by  the  opening  of  tlie 
street;  but  in  June,  1888,  the  court  set  aside  the  appointment 
and  quashed  the  petition,  holding  that  the  petitioner's  claim 
to  compensation  was  barred  by  the  statute  of  limitations,  not 
having  beto  presented  within  six  years  aft^r  the  order  of 
October,  1880,  directing  the  chief  commissioner  of  highways 
to  open  the  street. 

The  question  thus  presented  is,  when  does  the  right  of 
action  accrue  to  a  land  owner  for  the  injury  done  him  by  the 
opening  of  a  street  upon  his  land  ?  Is  it  when  an  order  is 
made  by  the  court  directed  to  a  city  officer,  which  may 
slumber  for  many  years  without  an  effort  at  execution  ?    Or 
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18  it  when  some  act  is  done  in'  obedience  to  the  order  which 
disturbs  the  actual  possession  of  the  owner?  If  damages  were 
being  sought  in  a  common-law  form  of  action  there  would  be 
no  doubt  about  the  answer  to  this  question.  The  plaintiff 
could  not  sustain  an  action  of  trespass  quare  clausum  while 
remaining  in  the  undisturbed  possession  of  his  land.  But  it 
is  said  this  proceeding  is  statutory,  and  a  different  rule  must 
prevail  because  of  the  provisions  of  the  statute. 

The  order  of  1880  to  open  this  street  was  mad^  under  the 
provisions  of  the  Kensington  act,  which  contains  the  following 
important  provision :  "  Provided  always,  That  no  such  street, 
road,  lane,  or  alley  so  laid  out  shall  be  opened  and  appropriated 
to  public  use  until  the  owner  or  ownei-s  of  the  ground  through 
and  over  which  the  same  may  pass  shall  have  been  compen- 
sated for  any  damage  he  or  they  may  sustain  thereby."  If, 
therefore,  the  city  had  been  disposed  to  obey  the  order  of  the 
court  and  to  open  Volkmar  street,  its  duty  was  made  plain  by 
the  statute.  It  had  fi^t  to  take  the  steps  necessary  to  have 
the  damages  ascertained.  After  this  was  done  it  had  to  pay 
or  secure  the  payment  of  the  amount  of  the  ascertained 
damages  to  the  jowner  of  the  land.  Then,  and  not  until  then, 
could  the  city  open  the  street  and  appropriate  it  to  public  use. 

If  no  actual  opening  was  desired  or  intended,  no  duty 
rested  on  the  city  to  ascertain  and  pay  the  damages.  By 
disregarding  the  order  issued  to  the  chief  commissioner  of 
highways  she  could  leave,  as  she  has  done,  the  land  in  the 
uninterrupted  possession  of  the  owner,  and  her  own  funds  to  be 
appropriated  to  more  pressing  needs.  Such  being  the  position 
of  the  city,  how  is  it  possible  that  the  land  owner  can  suffer 
from  this  unexecuted  order  ?  It  was  not  directed  to  him.  He 
was  charged  with  no  duty  in  regard  to  its  execution.  It 
could  affect  him  only  when  its  execution  was  begun  by  the 
proper  city  officer.  If  he  knew  of  its  existence,  he  knew  also 
that  it  was  directed  to  an  officer  of  the  city,  and  that  the  first 
step  in  its  execution  must  be  to  ascertain,  and  the  next  to 
pay,  the  damages  sustained  by  him.  He  was  not  called  upon 
by  any  provision  of  the  Kensington  act,  nor  by  anything  done 
to  him  or  his  lands  by  the  city  to  institute  proceedings  against 
her.    He  had  no  cause  of  action  against  her. 
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If  the  rule  laid  down  by  the  learned  judge  of  the  court 
below  is  correct,  however,  the  city  has  acquired  in  spite  of 
herself  what  she  has  steadily  refused  to  appropriate,  and  the 
land  owner  has  hopelessly  lost  what  he  has  all  the  time  had, 
and  still  has  in  his  own  possession.  The  proviso  in  the  Ken- 
sington act  which  declares  that  "  no  such  street,  lane,  or  alley 
shall  be  opened  and  appropriated  to  public  use  until  the  owner 
of  the  ground  over  which  the  same  may  pass  shall  have  been 
compensated,"  means  nothing  if  this  view  of  the  case  be  sus- 
tained. The  city  has  diily  to  say,  we  will  not  obey  the  order 
of  the  court  to  open  this  street,  because  the  street  is  not 
needed  for  the  public  accommodation,  and  then  wait  for  the  six 
years  to  roll  around.  When  the  time  has  passed  the  city  can 
say,  we  have  changed  our  mind;  we  will  execute  the  order 
and  open  the  street.  If  the  land  owner  asks  for  the  compensa- 
tion which  the  statute  secured  to  him  as  a  condition  precedent 
to  the  opening  of  the  street,  the  city  can  reply  the  statute  of 
limitations  and  tell  him,  that  while  she  was  refusing  to  appro- 
priate his  land  and  leaving  him  to  continue  its  cultivation, 
she  had  paid  him  by  the  lapse  of  time.  We  cannot  agree  to 
this.  The  statute  of  limitations  cannot  begin  to  run  upon  a 
demand  until  it  is  ripe  for  collection.  A  right  of  action  must 
exist  before  it  can  be  barred.  As  between  the  city  and  the 
land  owner  no  right  of  action  exists  under  the  Kensington  act, 
or  upon  general  principles,  for  the  recovery  of  damages  until 
some  act  done,  or  notice  or  demand  made,  affecting,  or  relating 
to,  the  possession  or  appropriation  of  the  land. 

We  reach  the  affirmance  of  this  judgment  by  holding  a 
doctrine  exactly  opposite  to  that  laid  down  in  the  court  below. 
We  say,  not  that  the  statute  has  aheady  run  upon  the  plaint- 
iff's demand,  but  that  it  has  not  yet  begun  to  run.  The  land 
owner  is  in  the  quiet  and  peaceable  possession  of  his  own,  and 
unless  the  city  officers  change  their  minds  about  the  desira- 
bility of  opening  Volkmar  street  he  may  so  continue  for  years 
to  come.  When  they  do  change  their  minds,  the  first  step 
for  them  to  take,  towards  the  execution  of  the  order,  is  to  have 
the  damages  ascertained  and  paid.  Whether  the  owner  might 
give  notice  of  his  intention  to  abandon  the  land  covered  by 
the  plotted  street  to  the  city,  and  proceed  to  have  his  damages 
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ascertained  and  paid,  is  not  now  before  us,  and  we  express  no 

opinion  about  it. 

The  order  of  the  court  below  setting  aside  the 
appointment  of  viewers  and  quashing  the  peti- 
tion is  now  affirmed. 
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CITY  OF  READING  v.  R.  H.  SAVAGE. 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  BERKS  COUNTY. 

Re-argued  February  2,  1889— Decided  Febraaiy  25,  1889. 

1.  The  provisions  of  §  57,  act  of  May  23,  1874,  P.  L.  269,  making  the  act 
applicable  to  such  cities  of  the  thiixl  class,  or  any  city  of  less  than  ten 
thousand  inhabitants,  theretofore  incorporated,  as  may  accept  it,  are  not 
within  the  prohibitions  of  §  7,  article  III.,  of  the  constitution :  Scranton 
Sch.  D:s  App.,  113  Pa.  176,  distinguished;  Reading  v.  Savage,  120  Pa. 
198,  ovenniled. 

J.  Wherefore,  cities  incorporated  prior  to  the  passage  of  said  act  but  re- 
incoi'poratcd  under  the  provisions  of  said  section,  acquire  the  powers 
conferred  by  §  20,  clause  32,  and  §  37,  of  sai^  act,  respecting  the  assess- 
ment and  collection  from  abutting  owners  of  the  expenses  of  grading 
streets  and  alleys. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  295  January  Term  1888,  Sup.  Ct. ;  court  below,  No.  11 
October  Term  1886,  C.  P. 

•  On  April  30, 1888,  the  decree  of  the  court  below,  Ermen- 
TROUT,  J.,  making  absolute  a  rule  to  strike  off  a  municipal 
claim  for  lien  filed  in  favor  of  the  city  of  Reading  v.  Robert  H. 
Savage,  for  the  expense  of  grading  Thirteenth  street,  was  af- 
firmed. On  October  29,  1888,  a  re-argument  of  the  cause  was 
ordered  and  a  writ  of  certiorari  then  issued  whereon  the  record 
was  returned  to  this  court.  The  facts  upon  which  the  ques- 
tions considered  arose  sufficiently  appear  in  the  former  report 
of  the  case :  Reading  v.  Savage,  120  Pa.  198. 
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Mr.  William  J.  Rourhe^  City  Solicitor^  and  Mr,  L  H,  Bums 
(with  them  Mr,  H.  A,  Knapp)^  for  the  plaintiff  in  error : 

1.  Prior  to  the  passage  of  the  act  of  May  23,  1874,  P.  L. 
230,  there  were  quite  a  number  of  cities,  every  one  of  which 
had  its  own  local  or  special  laws,  passed  by  the  legislature  to 
suit  each  and  every  locality,  and  consequently  there  was  such 
diversity  of  laws  that  no  two  cities  stood  upon  the  same  plane. 
The  evil  that  the  constitution  designed  to  remedy  was  not  so 
much  results,  as  the  methods  by  which  those  results  were 
brought  about.  What  that  instrument  was  desired  to  accom- 
plish was  to  do  away  with  the  possibility  of  having  local  laws 
enacted  by  the  locality  and  not  by  the  legislature.  Under 
these  circumstances,  what  was  the  legislature  to  do  ?  To  pass 
one  general  law  for  every  city  in  the  state,  repeal  all  special  or 
local  laws,  and  abrogate  all  vested  rights  ?  Certainly  not.  To 
avoid  that  very  thing  §  57  was  inserted  in  the  act. 

2.  The  act  of  1874,  when  it  received  the  approval  of  the 
governor  became  a  perfect  law.  It  was  not  an  invitation ;  it 
needed  no  ratification.  It  was  not  a  delegation  of  legislative 
power,  and  lacked  none  of  the  qualities  of  command  and  pro- 
hibition essential  to  every  law.  And  it  was  a  general  law,  be- 
cause no  city  of  the  third  class  is  perpetually  excluded  from 
its  operation.  The  time  of  its  approval  is  the  time  that  must 
be  consulted  in  order  to  determine  whether  it  is  a  local  or  a 
general  law.  If  it  was  a  general  law  when  it  was  approved, 
then,  no  matter  what  has  been  done  since,  it  remains  the  same 
and  cannot  be  affected  thereby. 

3.  But  the  learned  court  below  ruled  that  the  act  was  uncon- 
stitutional because  by  §  57,  cities  of  the  third  class  have  the 
option  of  becoming  subject  to  its  provisions  or  not,  and  relied 
entirely  upon  Scranton  Sch.  D.'s  App.,  113  Pa.  176.  But  that 
section  contains  a  provision  rendered  legal  by  all  experience 
in  efforts  to  apply  general  laws  to  specific  cases  of  corporations 
already  in  existenqe.  It  gives  the  benefit  of  the  general  law 
to  all  willing  subjects  of  the  commonwealth  who  wish  to  avail 
themselves  of  it, — not  as  to  whether  the  law  shall  exist,  which 
would  be  delegated  legislation,  but  as  to  the  time  when  it  shall 
take  effect.  And  why  is  this  not  proper  in  the  case  of  city 
municipalities  when  it  is  the  law  to-day  in  boroughs,  because 
they  have  the  right  to  say  when  they  will  become  subject  to 
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the  general  borough  law  ?  Would  it  be  special  legislation  to 
allow  a  railroad  corporation  to  accept  the  privileges  of  the 
general  railroad  law?  This  has  been  done  time  and  again  and 
never  questioned.  '    . 

4.  The  provisions  of  §  57  of  the  act  of  1874,  are  not  similar 
to  the  proviso  to  §  5,  act  of  March  18, 1875,  P.  L.  17,  held  to 
be  unconstitutional  in  Scranton  Sch.  D.'s  App.,  113  Pa.  176: 
Vo;i  Storch  v.  Scranton,  8  Pa.  Co.  Court  R.  567.  The  act  of 
1874  is  a  general  law  and  is  not  dependent  on  the  choice  of 
the  city,  as  was  the  case  with  the  act  of  1875.  The  time  when 
it  shall  take  effect  is  a  matter  of  choice  of  the  locality  to  be 
incorporated.  The  repeal  of  local  laws  is  by  legislative  man- 
date therein  ;  the  time  is  when  the  governor  issues  the  cer- 
tificate. It  does  not  rest  on  the  choice  of  the  city  except 
incidentally:  Locke's  App.,  72  Pa.  491.  Under  Wheeler  v. 
Philadelphia,  77  Pa.  338,  and  Kilgore  v.  Magee,  85  Pa.  401,  the 
power  to  classify  cities,  provided  that  the  act  of  classification 
would  include  those  that  might  come  into  existence  in  the 
future,  will  hardly  be  questioned.  The  act  of  1874,  therefore, 
as  regards  cities  of  the  third  class,  must  be  considered  as  law- 
ful, as  if  it  embraced  all  the  cities  in  the  state.  Suppose  then 
that  it  included  all  cities,  but,  being  couched  in  general  terms 
and  containing  no  repealing  clause,  it  would  not  have  the  effect 
of  repealing  special  laws,  and  that  cities  having  such  special 
laws  would  continue  to  operate  under  them.  Would  the  act 
be  unconstitutional  because  the  existence  of  certain  unrepealed 
special  laws  would  not  permit  it  to  take  effect  ?  Seifried  v. 
Commonwealth,  101  Pa.  200,  and  Evans  v.  Phillipi,  117  Pa. 
226,  conclusively  establish  that  it  would  not.  But  the  same 
reasoning  is  not  applicable  to  the  act  of  1875. 

5.  Frost  V.  Cherry,  122  Pa.  417,  in  which  Mr.  Justice  Pax- 
SON  said  that  the  test  of  local  legislation  was  not  results  but 
possibilities,  is  not  in  conflict  with  the  views  here  presented. 
In  that  case  this  court  properly  pronounced  an  act  unconstitu- 
tional because  it  broke  up  a  general  law  into  local  fragments, 
and  because  it  was  in  direct  violation  of  that  provision  of  the 
constitution  which  provides  that  no  local  law  shall  be  enacted 
by  the  partial  repeal  of  a  geneml  law.  Section  28,  article  III. ; 
§8,  article  IX.;  §  10,  article  XVIL,  of  the  constitution,  are 
clear  recognitions  of  legislative  action  to  be  enforced  only  by 
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the  approval  of  another  body.  In  the  matter  of  statutory- 
enactments  there  are  numerous  examples :  Act  of  April  21, 
1869,  P.  L.  87 ;  Evans  v.  Phillipi,  117  Pa.  237 ;  Locke's  App., 
72  Pa.  491 ;  Act  of  April  16,  1875,  P.  L.  55;  Barrett's  App., 
116  Pa.  486;  Act  of  May  29,  1885,  P.  L.  29;  Pittsburgh's 
App.,  115  Pa.  4. 

Mr,  G.  A.  Endlich  and  Mr.  C,  H.  Ruhl  (with  them  Mr.  Dan- 
iel Ermentroui)^  for  the  defendant  in  error : 

I.  The  answer  to  the  entire  argument  attacking  the  conclu* 
sion  reached  by  this  court  upon  the  former  hearing  of  the 
present  case,  seems  perfectly  plain. 

1.  Whether  an  act  is  a  general  or  special  one  is  exclusively 
a  matter  for  the  court,  and  not  a  legislative  question :  Ayars' 
App.,  122  Pa.  266. 

2.  A  statute,  which  is  general  in  form,  is  not  to  be  deemed 
a  special  one  because  its  application  to  some  portion  of  the 
state  is  prevented  by  the  existence  of  local  laws  enacted  before 
the  adoption  of  the  constitution  of  1874,  and  unrepealed  by 
the  statute  or  expressly  saved  by  it :  Evans  v.  Philhpi,  117 
Pa.  226,  236.  Hence  the  act  of  1874  might  not  have  been  a 
special  one  if  it  had  expressly  saved  existing  local  chartera,  or 
had  been  silent  upon  the  question  of  their  continued  operation, 
and  it  had  been  found  that  there  was  no  repeal  of  them  to  be 
implied  from  the  act. 

3.  But  the  question  of  implied  repeal  is  a  judicial,  and  not 
a  legislative  one :  United  States  v.  Claflin,  97  U.  S.  546.  It 
is  for  the  courts  to  ascertain  which  local  acts,  if  any,  are  to  be 
deemed  repealed  by  a  general  statute.  This  function  may,  no 
doubt,  be  directed  by  a  legislative  declaration  that  the  general 
statute  shall  be  held  to  repeal  all,  or  no,  local  laws  conflicting 
with  it  or  covered  by  its  provisions.  But  if  the  legislature 
assume  to  ascribe  to  the  statute  the  effect  of  repealing  certain 
local  laws,  so  far  as  they  are  inconsistent,  while  leaving  in 
force  certain  othei*s  irrespective  of  their  consistency,  etc., 
with  it,  it  is  difficult  to  see  how  this  can  be  anything  but  spe- 
cial legislation  pure  and  simple. 

4.  The  57th  section  of  the  act  of  1874,  in  effect  and  in  form, 
amounts  to  a  lec^islative  declaration  that  it  shall  not  be  held  to 
repeal  any  local  laws,  whether  consistent  or  inconsistent  with 
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it,  except  in  such  cases  in  which  cities  shall  desire,  and  their 
councils,  by  ordinance,  shall  give  to  the  act  a  contrary  effect : 
Vacation  of  Henry  St.,  123  Pa.  346 ;  and  in  these  special  cases 
it  shall  operate  to  the  precise  extent  of  actual  antagonism 
between  the  earlier  and  later  law,  as  a  repeal  of  the  former. 

5.  It  has  never  been  doubted  that  an  act,  depending  for  its 
operation  in  any  municipality  of  the  state  upon  its  adoption 
by  the  people  or  the  authorities  of  the  same,  was,  even  before 
the  constitution  of  1874:  Evans  v.  Phillipi,  117  Pa.  226,  238; 
and  still  is .  Frost  v.  Cherry,  122  Pa.  417,  a  local  and  special 
law. 

6.  It  follows,  that,  as  §  57  makes  the  operation  of  the  act  of 
1874  in  any  existing  city,  and  its  effect  as  a  repeal  of  local 
laws  therein,  dependent,  not  upon  the  terms  of  the  act  as  they 
might  be  construed  by  the  courts,  nor  upon  any  general  decla- 
ration of  their  effect  upon  such  existing  local  legislation,  but 
upon  its  adoption  by  that  particular  city,  the  form  as  well  as 
the  substance  of  the  act  renders  it  impossible  that  the  same 
should  operate  at  all,  except  as  a  special  act.  "  Nor  would  it 
make  any  difference  were  every  (city)  in  the  state  to  vote  the 
same  way.  The  test  is  not  results,  but  possibilities :  "  Frost 
V.  Cherry,  supra. 

7.  Nor  is  anything  gained  by  viewing  §  57  as  a  mere  post- 
ponement of  the  time  when  the  act  of  1874  is  to  go  into  opera- 
tion in  any  particular  city.  No  doubt  the  legislature  may  pass 
ail  act  to  take  effect  at  a  future  date  certain :  Sanders  v.  Com- 
monwealth, 117  Pa.  293 ;  or  even  upon  the  happening  of  a 
future  contingency :  Parker  v.  Commonwealth,  6  Pa,  507, 525 ; 
Lothrop  V.  Stedman,  42  Conn.  583;  The  Aurora  v.  United 
States,  7  Cranch  382.  But  it  must  be  a  general  act,  and  the 
condition  must  be  one  of  general  and  simultaneous  occurrence. 
If  it  were  otherwise,  it  is  clear,  that,  as  the  court  is  bound  to 
sustain  an  act  of  the  legislature  upon  any  possible  sound  theo- 
ry, it  could  never  have  declared  an  act  void  because  of  its  con- 
taining an  option  clause ;  and  that  the  legislature  would  be  at 
liberty  to  pass  any  quantity  of  special  acts,  otherwise  in  the 
guise  of  general  statutes,  but  with  *'  postponement  of  opera- 
tion "  at  the  option  and  convenience  of  every  individual  coun- 
ty, city,  borough,  or  township. 

II.  Another  objection  to  the  act  of  1874,  not  urged  upon 
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the  former  argument,  may  be  here  suggested.  It  contains  in 
§  57,  a  fatal  delegation  of  legislative  power  td  cities.  Locke's 
App.,  72.  Pa.  491,  decided  in  1873,  upon  an  act  passed  in  1871, 
merely  establishes  that,  where  the  legislature  passes  an  act  in 
all  its  parts  completely  operative  pioprio  vigore,  depending 
.upon  nothing  further  for  its  mandatory  and  binding  efficacy  in 
a  portion  of  the  state,  it  may,  at  the  same  time,  allow  the  peo- 
ple of  that  section  to  determine  an  incidental  question  of  ad- 
ministrative policy  by  a  vote,  the  result  of  which  may,  in 
effect,  tuin  a  partial  prohibition  expressly  enacted  by  the  stat- 
ute into  a  total  prohibition,  which  the  statute  equally  sanc- 
tioned and  provided  for  by  its  terms.     "  But,"  adds  Mr  Justice 

Agnew,  "if the  law was  a  mere  invitation 

to  the  people  to  issue  their  subsequent  mandate,  and  to  breathe 
into  it  all  its  vitality,  and  thus  give  to  it  all  its  validity  and 
binding  efficacy  as  a  law,  we  might  have  to  concede  the  con- 
clusion that  there  was  a  delegation  to  the  people  of  the  power 
to  legislate." 

1.  This  is  precisely  what  the  57th  section  of  the  act  of  1874 
does.  As  a  mandatory  law,  either  presently  or  at  any  future 
date,  the  act  of  1874  applied  only  to  cities  "  to  be  hereafter 
incorporated."  So  far  as  existing  cities  were  concerned,  it 
"  left  the  haUs  of  legislation,"  "  an  imperfect  and  unfinished 
act,  a  mere  invitation,"  etc.  Nor  can  it  be  denied  that  the  act 
is  one  "  affecting  the  property  and  binding  the  political  and 
social  rights  of  the  citizens,"  and  hence  contains  in  §  57  a 
delegation  of  legislative  power,  which,  under  the  unreversed 
effect  of  Parker  v.  Commonwealth,  6  Pa.  507,  is  unconstitu- 
tional :  Commonwealth  v.  Judges,  8  Pa.  391,  395. 

III.  As  to  the  instances  cited  in  plaintiff's  paper  book  of 
constitutional  grants  to  inferior  legislative  bodies  of  advisory 
or  quasi-legislative  powers,  all  that  need  be  said  is  that  they 
are  strictly  in  the  line  of  administrative  delegations  sanctioned 
by  previous  decisions  of  this  court ;  and  that  the  enumeration 
of  them  in  the  fundamental  law,  if  it  proves  anything,  proves, 
upon  the  principle  that  expressio  unius  eat  exclusio  alterius, 
that  even  the  right  to  delegate  these  powers  was  deemed  ex- 
cluded by  its  other  provisions,  and  is  to  be  treated  as  ex- 
ceptional to  the  prohibition  against  special  legislation  or  the 
requirement  of  regulation  by  general  laws.    Moreover,  the 
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permission  to  private  corporations  to  accept  an  act  of  assembly, 
stands  on  a  wholly  different  footing  from  a  similiar  permission 
to  municipalities.  The  latter,  as  against  the  state,  have  no 
vested  rights  standing  in  the  way  of  the  application  of  a  gen- 
eral law :  Hagerstown  v.  Sehner,  37  Md.  180 ;  Moers  v.  Read- 
ing, 21  Pa.  188 ;  and  the  design  of  article  III.,  §  7,  of  the 
constitution  is  to  "prohibit  the  doing  by  local  or  special  laws  of 
that  which  can  be  accomplished  by  general  laws : "  Ayars' 
App.,  122  Pa.  266. 

Per  Curtam,  February  4,  1889 : 

In  view  of  the  importance  of  an  early  decision  of  this  case 
we  have  concluded  to  enter  judgment  in  advance  of  the  opin- 
ion, which  will  be  filed  later,  by  Mr.  Justice  Green. 

The  judgment  heretofore  entered  by  this  court  is 
vacated ;  the  order  of  the  court  below  striking 
off  the  lien,  and  quashing  the  writ  of  scire 
faciad  and*all  proceedings  thereon,  is  reversed 
and  set  aside;  the  lien  and  all  proceedings 
therein  are  reinstated^  and  a  procedendo 
awarded. 

Opinion,  Mr.  Justice  Green: 

In  the  case  of  the  Appeal  of  the  City  of  Scranton  School 
District,  113  Pa.  176,  the  question  before  us  was  the  constitu- 
tionality of  the  proviso  to  the  fifth  section  of  the  act  of  March 
18,  1875.  That  proviso  is  in  these  words:  "That  no  city,  of 
the  third  class,  nor  any  city  of  less  population  than  ten  thou- 
sand inhabitants,  heretofore  incorporated,  shall  become  subject 
to  the  foregoing  provisions  of  this  act  until  the  same  are 
accepted  by  an  ordinance  duly  passed  by  a  majority  of  the 
members  elected  to  each  branch  thereof  voting  in  favor  of  the 
same  and  approved  by  the  mayor." 

In  its  literal  terms  this  is  a  disabling  and  an  excluding  enactr 
ment.  No  city  of  the  third  class,  nor  any  city  of  less  popula- 
tion than  ten  thousand  inhabitants,  previously  incorporated, 
could  become  subject  to  the  provisions  of  the  act  until  the 
passage  and  approval  of  an  appropriate  ordinance,  although 
such  city  might  have  already  formally  accepted  the  provisions 
of  the  act  of  May  23, 1874,  by  complying  with  the  require- 
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ments  of  the  fifty-seventh  section  of  that  act,  and  thereby 
entitled  itself  to  a  place  among  the  cities  of  the  third  class. 
The  act  of  1875,  therefore,  had  no  application  to  any  of  these 
cities  in  the  first  instance.  Hence  there  was  not,  and  there 
could  not  be,  any  class  of  cities  covered  by  the  description 
contained  in  the  proviso,  until  a  class  was  made  up  by  individ- 
ual accessions,  which,  naturally,  would  occur,  if  at  all,  only  in 
an  isolated  and  special  manner.  As  to  all  those  which  had 
been  previously  incorporated,  a  double  acceptance  was  made 
necessary,  first  of  the  provisions  of  the  act  of  1874  under  the 
fifty-seventh  section  of  that  act,  and  second,  of  the  provisions 
of  the  act  of  1875  under  the  proviso  of  the  fifth  section.  The 
proceedings  upon  acceptance  under  the  two  acts  are  quite 
dissimilar,  and  without  a  strict  conformity  to  both  no  city  pre- 
viously incorporated  could  have  the  benefit  of  the  act  of  1875. 
Those  cities  which  in  reality  did  accept  under  both  acts  would 
thus  in  fact  become  a  class  by  themselves,  and  that  class  could 
only  be  made  up  by  individual  accessions  from  time  to  time. 
But  it  might  very  easily  happen  that  only  a  single  city,  or  at 
most  a  few,  would  adopt  the  double  acceptance  made  necessary 
by  the  act  of  1875,  and  in  that  event  the  new  class  thiis  created 
would  be  limited  to  that  one  or  those  few.  This  result,  which 
was  entirely  possible,  made  the  legislation  local  and  brought  it 
into  conflict  with  the  seventh  section  of  the  third  article  of  the 
constitution.  This  is  what  was  decided,  and  all  that  was 
intended  to  be  decided,  in  the  Scranton  School  District  case. 

In  the  present  case  the  question  for  decision  is  upon  the 
effect  of  the  fifty-seventh  section  of  the  act  of  May  23, 1874,  P. 
L.  230.  The  material  portion  of  that  section  is  in  these  words: 
"Any  city  of  the  third  class,  or  any  city  of  less  population  than 
ten  thousand  inhabitants,  heretofore  incorporated,  may  become 
subject  to  the  provisions  of  this  act  governing  cities  of  the  third 
class  to  be  hereinafter  incorporated ;  and  the  mayor  and  coun- 
cils of  such  city  may  effect  the  same  by  an  ordinance  thereof 
duly  passed  by  a  majority  of  the  membei-s  elected  to  each 
branch  thereof  voting  in  favor  of  the  same." 

This  is  an  enabling,  and  in  no  sense  a  disabling  enactment. 
The  act  in  its  previous  sections  had  provided  for  the  establish- 
ment of  a  class  of  cities  to  be  called  cities  of  the  third  class  and 
to  be  thereafter  incorporated.     This  portion  of  the  act  had 
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universal  application  over  all  parts  of  the  state  and  is  clearly 
a  general  law.  Into  this  class  it  was  made  competent  for  any 
city  having  the  requisite  population,  and  also  for  any* city 
having  less  than  ten  thousand  inhabitants,  but  all  of  which  had 
been  previously  incorpoi'ated,  to  come,  so  as  to  be  governed  by 
those  provisions  of  the  act  of  1874  which  relate  to  the  govern- 
ment of  cities  of  the  third  class,  by  pursuing  the  directions  of 
the  fifty-seventh  section.  Those  directions  provide  practically 
for  the  properly  authenticated  surrender  of  the  old  charter, 
and  formal  acceptance  of  the  p^-o visions  of  the  act  of  1874, 
with  a  suitable  protection  for  special  privileges  and  franchises 
not  inconsistent  with  the  act,  and  for  other  matters  of  detail 
incident  to  the  change.  When  the  requirements  of  the  fifty- 
seventh  section  are  complied  with  in  any  given  case  of  a  pre- 
existing city,  such  city  enters  into  the  third  class  of  cities 
whose  future  incorporation  has  been  provided  for,  and  becomes 
a  constituent  part  thereof.  No  city  is  prevented  from  doing 
this,  and  all  have  the  opportunity  of  doing  it.  Those  that  do 
not  embrace  the  opportunity  simply  remain  as  they  were 
before,  and  all  that  do  embrace  it  become  members  of  a  class 
whose  existence  and  all  the  elements  of  whose  government  are 
regulated  by  general  law.  There  is  no  possibility  of  any 
exercise  of  the  powers  or  privileges,  conferred  by  the  fifty- 
seventh  section,  which  can  work  affirmatively  a  local  or  special 
result.  Whatever  is  done  by  virtue  of  this  section  simply 
converts  that  which  was,  or  might  be,  local  or  special,  into 
that  which  is  general.  In  no  manner  can  that  which  is  local 
in  city  charters  be  accomplished  by  accepting  the  provisions  of 
the  section,  and  therefore  we  are  of  opinion  that  the  section  is 
not  in  conflict  with  the  constitution.  Something  of  these 
views  has  found  expression  in  the  cases  of  Evans  v.  Phillipi, 
117  Pa.  226,  and  In  re  Henry  St.,  123  Pa.  346. 

Doubt  having  arisen  in  our  minds  respecting  the  correctness 
of  our  first  decision  of  the  present  case  we  ordered  its  re-argu- 
ment of  our  own  motion,  so  that  there  might  be  a  further 
consideration  of  the  question  involved.  After  a  more  exhaus- 
tive argument  and  a  deliberate  review  of  our  former  judgment, 
we  are  satisfied  it  was  a  mistake  and  we  therefore  correct  it. 
It  is  satisfactory  to  know  that  while  the  case  is  still  within  our 
reach  we  are  able  to  correct  our  own  error.  It  follows  that 
the  judgment  of  the  court  below  must  be  reversed. 
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JENKINTOWN  N.  BANK  v.  T.  L.  FULMOR. 

FROM  THE  DECREE  OF  THE  COURT  OF  COMMON  PLEAS  OF 
MONTGOMERY  COUNTY. 

Argued  February  6,  1889— Decided  February  25, 1889. 

1.  An  application  to  open  a  judgment,  entered  on  wan'ant  of  attor- 
ney or  on  a  judgment  note,  is  addressed  to  the  equitable  powers  of 
the  court  below,  and  upon  an  appeal  to  tlie  Supreme  Court,  under  the 
act  of  April  4,  1877,  P.  L.  53,  the  question  is,  whether  the  court  below 
rightly  exercised  its  discretion  upon  the  evidence. 

2.  It  is  a  mistake  to  suppose  that  the  court  to  which  the  application 
is  made  cannot  judge  of  the  weight  of  the  evidence  and  the  credibility 
of  the  witnesses,  but,  in  every  case  where  there  is  a  conflict  of  testi- 
mony, must  send  the  case  to  a  jury. 

3.  While  the  precise  measure  of  proof  which  should  move  a  chan- 
cellor to  open  a  judgment  is  not  laid  down,  yet  he  may  not  act  at  all 
unless  there  is  more  than  oath  against  oath,  and,  when  there  is  more  than 
this,  and  it  comes  to  a  question  of  the  weight  of  the  evidence,  it  is  for 
him  to  decide  as  to  which  side  the  scales  incline. 

4.  If  in  doubt  upon  this  question,  or  as  to  the  credibility  of  the 
witnesses,  and  if  the  testimony  taken  would  justify  a  submission  to  a 
jury,  the  court  in  its  discretion  may  make  an  order  to  open  and  for  an 
issue,  but  if  on  the  testimony  so  taken  the  cnurt  would  set  aside  a 
verdict  for  the  defendant,  the  application  to  open  should  be  refused. 

5.  Where  on  a  petition  praying  that  an  execution  be  stayed  and  thai 
judgment  opened,  it  is  ordered,  after  hearing  on  the  testimony  taken, ' 
that  the  execution  and  levy  be  suspended  and  an  issue  directed  to 
determine  whether  the  judgment  is  satisfied  or  not,  no  appeal  will  lie 
from  such  order  under  the  act  of  April  4,  1877,  P.  L.  53. 

6.  But  if  such  order  is  followed  by  a  verdict  of  the  jury  upon  the 
issue,  that  the  judgment  in  question  is  satisfied,  the  entiy  of  judgment 
upon  the  verdict  is  the  first  step  in  the  cause  to  which  appeal  or  wi-it 
of  error  will  lie,  and,  as  in  this  case  there  was  suflicient  evidence  to 
submit  to  the  jury  and  to  sustain  their  verdict,  the  submission  of  the 
case  to  the  jury  was  not  error. 


124  337 
124  374 

1S4  887 
186  887 

124  337 
132  lf>l 
121  3:^ 
1»1  190 
124  337 
I4«  491 

124  337 
148  171 

124  337 
165  42 
156  56 
124  a37 
186  617 

124  337 
190  339 

124  ;»7 
fm  132 
190  'Mo 

1  124    337 
!  202    «160 

124  337 

f  21  SC   320 

21  SC  ^650 

124  337 

23  SC  "528 


124         3371 
25^CJ472j 
124  3371 

210        ^  89|    - 
124         337l. 
28  SC  *295r 


124         337 

215        ^562 

31  SC  =^559 


124         337 
f  32  SC  ^253 

124     3371 
39SC«616 


Before  Paxson,  C.  J.,  Sterrett,  Green,   Clark  and 
Mitchell,  JJ. 

Nos.   165,   166  July  Term  1888,   Sup.   Ct.;   court  below, 
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On  December  6,  1882,  by  virtue  of  a  warrant  of  attorney,  a 
judgment  was  entered  in  favor  of  the  Jenkintown  National 
Bank  against  T.  Lloyd  Fulmor  for  the  sum  of  $9,810.  On 
June  7,  1886,  a  writ  of  fieri  facias  having  issued  on  said 
judgment,  the  defendant  presented  his  petition  setting  forth 
in  substance,  to  wit : 

That  the  said  judgment  was  given  the  plaintiff  bank  as 
collateral  security  for  certain  notes  of  himself  and  Elizabeth 
N.  Fulmor ;  that  said  notes  had  been  reduced  to  $6,950 ;  that 
in  1883-4,  he  had  erected  a  flour  mill  on  his  premises  and  that 
E  P.  Allis  &  Co.  contracted  to  put  machinery  into  said  mill 
to  cost  upwards  of  $15,000;  that  said  firm  required  him  to 
have  the  premises  released  from  the  lien  of  all  mortgages  and 
judgments,  one  of  which  was  that  of  the  Jenkintown  N.  Bank ; 
that  in  consideration  of  said  machinery  being  placed  in  said 
mill,  he  did  obtain  the  releases  of  such  liens  as  were  prior  to 
those  of  the  bank ;  that  he  went  to  the  bank  and  stated  that 
unless  the  bank  would  release  said  premises  from  the  lien  of 
its  judgment,  as  weir  as  the  mortgages  mentioned,  he  could 
not  get  the  machinery  in  ,the  mill ;  that  said  bank  directors 
then  held  a  meeting,  after  which  they  agreed  with  him  to  take 
a  new  judgment  for  a  like  amount  as  the  old  one,  to  be  a  lien 
second  to  that  of  E.  P.  Allis  &  Co.  for  machinery,  and  tosatisfy 
the  old  judgment ;  that  said  defendant  did  on  April  24,  1884, 
make  and  deliver*  to  the  bank  a  judgment  note  for  $9,810, 
which  was  entered  of  record  April  29,  1886;  that  he  then 
communicated  with  E.  P.  Allis  &  Co.  who  put  in  the  ma- 
chinery ;  that  the  bank  did  not  satisfy  the  original  judgment, 
but  had  levied  an  execution  on  the  mill  and  threatened  to  sell 
the  same  at  sheriff's  sale ;  that  by  said  action  the  bank  had  a 
lien  it  did  not  have  before  and  had  impaired  the  rights  of  E.  P. 
Allis  &  Co.  who  had  a  mechanics'  lien  for  the  machinery ; 
that  the  mill  was  erected  partly  on  two  lots  of  land,  one  of 
which  lots  was  acquired  subsequent  to  the  entry  of  the  judg- 
ment of  the  bank  on  which  the  execution  issued ;  and,  alleging 
that  said  judgment  should  be  satisfied,  prayed  the  court  to  set 
aside  the  execution,  to  open  the  judgment  and  let  him  into  a 
defence,  and  for  other  and  further  relief. 

A  rule  to  show  cause  having  issued  upon  the  foregoing  peti- 
tion, testimony  was  taken  on  depositions.    The  testimony  on 
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the  part  of  the  defendant,  sustained  the  averments  of  the  peti- 
tion. That  on  the  part  of  the  respondent  was  to  the  effect 
that  on  or  about  February  8, 1884,  the  defendant,  having  ob- 
tained releases  of  mortgages  and  judgments  prior  to  the  bank 
judgment,  then  importuned  the  officers  of  the  bank  to  have  its 
judgment  released.  This  the  board  of  directoi-s  declined,  but 
finally  agreed  that  if  ihe  petitioner  could  obtain  $10,000  by  mort- 
gage on  his  mill  property  and  would  raise  #5,000  in  addition 
thereto  and  deposit  both  sums  in  the  bank  to  pay  for  the  ma- 
chinery, the  bank  would  take  a  new  judgment  for  $9,810,  to 
be  second  in  lien  to  that  of  the  $10,000  mortgage,  and  would 
satisfy  the  original  judgment  for  the  same  amount.  On  March 
10, 1884,  the  defendant  executed  a  mortgage  to  one  Joseph 
Wilson  for  $10,000  which  was  placed  on  record  March  17th. 
On  April  29, 1884,  the  bank  entered  judgment  on  the  new 
note  which  had  been  given,  in  the  expectation  that  the  defend- 
ant would  raise  the  additional  $5,000  which  he  had  agreed  to 
deposit,  but  this  the  defendant  failed  to  do.  Satisfaction  was 
afterwards  entered  upon  the  Wilson  mortgage,  and  satisfaction 
would  have  been  entered  upon  the  provisional  judgment  en- 
tered on  April  29th,  but  it  was  withheld  at  the  request  of  the 
defendant  and  of  counsel  representing  E.  P.  Allis  &  Co. 

The  petitioner's  testimony  in  rebuttal  was  to  the  effect  that 
after  E.  P.  Allis  &  Co.  had  delivered  the  machinery  upon 
being  informed  that  all  liens  had  been  released  or  postponed, 
the  defendant  began  negotiations  to  raise  money  to  pay  for  the 
machinery.  In  endeavoring  to  effect  this,  the  bank  agreed  to 
procure  for  the  defendant  a  mortgage  for  $10,000  on  the  new 
mill  and  discount  $5,000  of  notes  to  be  procured  by  him,  the 
proceeds  of  both  the  mortgage  and  notes  to  be  paid  to  E.  P. 
Allis  &  Co.  The  Wilson  mortgage  was  executed  to  raise  the 
$10,000,  and  the  second  judgment  was  held  off  the  record  until 
April,  when  the  negotiations  were  dropped  because  the  bank 
refused  to  comply  with  the  agreement  to  discount  $5,000  of 
notes  presented.     Then  the  bank  entered  the  second  judgment. 

Other  than  the  documentary  evidence,  the  testimony  on 
both  sides  directly  relating  to  the  transaction  was  chiefly  the 
oral  testimony  of  the  petitioner  and  of  certain  of  the  oflBcers  of 
the  bank,  and  proof  of  the  declarations  and  admissions  of  the 
latter. 
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On  September  20,  1886,  the  teBtimony  having  been  filed  and 
rule  argued,  the  court,  Boyer,  P.  J.,  filed  the  following,  to 
wit: 

"  As  the  record  affecting  this  case  stands,  the  action  of  the 
court  upon  this  rule  may  be  immaterial  in  the  final  result,  but 
the  facts  in  dispute  are  such  as  to  impose  upon  the  court  the 
duty  of  granting  an  issue  to  determine  them. 

"  And  now  September  20,  1886,  the  execution  and  levy  are 
suspended,  and  an  issue  directed  to  determine  whether  the 
judgment  in  question  is  satisfied,  without  prejudice  to  its  lien 
in  the  meantime." 

An  issue  was  then  formed  to  determine,  (1)  whether  the 
judgment  in  question  was  satisfied ;  (2)  if  not,  what  if  any- 
thing was  due  thereon. 


^o 


At  the  trial  of  the  issue  on  March  22, 1888,  the  testimony 
submitted  was  substantially  the  same  as  that  submitted  upon 
the  argument  of  the  rule  upon  which  the  issue  was  awarded, 
when  the  jury  rendered  a  verdict  "  that  the  said  judgment  is 
satisfied  and  there  is  nothing  due  thei-eon."  A  rule  for  a  new 
trial  was  subsequently  discharged,  when  the  plaintiff  bank 
entered  an  appeal  and  purchased  also  a  writ  of  error,  filing  in 
both  the  specifications  that  the  court  erred : 

1.  In  making  the  order  of  September  20,  1886. 

2.  In  submitting  the  case  to  the  jury. 

Mr,  B.  E,  Chain  (with  him  Mr,  Chas.  Surmcker)^  for  the 
appellant : 

The  order  of  the  court  was  in  effect  an  opening  of  the  judg- 
ment. To  this  order  an  appeal  would  not  lie  until  after  a  trial 
of  the  issue  and  verdict  and  judgment :  Citizens  B.  &  L.  Ass'n 
V.  Hoagland,  87  Pa.  326 ;  English's  App.,  119  Pa.  633 ;  Knarr's 
App.,  19  W.  N.  631. 

I.  The  order  suspending  the  execution  and  levy  was  error. 

1.  The  judgment,  being  collateral  to  the  notes,  was  collat- 
eral to  the  debt,  the  notes  being  but  evidence  of  the  debt. 
This  debt  not  being  paid,  the  judgment  was  a  security  there- 
for, no  matter  what  shape  it  assumed :  Bank  of  Conunerce's 
App.,  44  Pa.  423 ;  Shrewsbuiy  Sav.  Inst's  App.,  94  Pa.  309 ; 
Oliphant  v.  Church,  19  Pa.  318;  Pierce  v.  Black,  105  Pa.  342. 
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But  even  if  there  were  any  foundation  for  the  opening  of  the 
judgment,  the  question  could  be  disposed  of  without  opening 
it.  To  justify  the  opening  of  a  judgment  entered  on  warrant 
of  attorney  or  by  confession,  it  should  appear  that  the  judg- 
ment was  originally  confessed  for  more  than  in  equity  and  good 
conscience  was  then  owing  by  defendant  thereon :  Saunders's 
App.,  19  W.  N.  507. 

2.  The  declarations  of  the  officers  of  the  bank  were  not  evi- 
dence to  bind  the  corporation,  without  proof  that  they  were 
authorized  by  the  board  of  directors :  Stewart  V.  Huntingdon 
Bank,  11  S.  &  R.  267 ;  Bank  of  North.  Lib.  v.  Davis,  6  W.  & 
S.  285 ;  Penn.  R.  Co.  v.  Books,  57  Pa.  339 ;  Sterling  v.  Trading 
Co.,  11  S.  &  R.  179.  There  was  no  authority  shown  by  which 
the  directors  of  the  bank  had  delegated  any  power  to  the  cashier 
or  one  of  their  board  to  release  or  satisfy  the  security.  Besides, 
the  testimony  of  the  defendant  as  to  the  conversations  with  the 
officers  of  the  bank,  was  contradicted  by  the  latter  in  gross  and 
in  detail. 

3.  The  defence  was  purely  an  equitable  defence,  and  must 
be  supported  by  such  evidence  as  would  satisfy  the  conscience 
of  a  chancellor,  and  the  unsupported  evidence  of  the  defend- 
ant contradicted  by  the  plaintiff's  oaths  and  the  persuasive 
evidence  of  the  notes,  would  not  warrant  a  chancellor  in 
reforming  the  notes :  Juniata  B.  A.  v.  Hetzel,  103  Pa.  507 ; 
Phillips  V.  Meily,  106  Pa.  536 ;  Yeisley  v.  BundeU,  22  W.  N. " 
462;  Jackson  v.  Payne,  114  Pa.  67;  Thorne  v.  Warfflein, 
100  Pa.  519;  Nicholls  v.  McDonald,  101  Pa.  514;  Smith  v. 
Insurance  Co.,  103  Pa.  184;  N.  &  W.  Br.  Ry.  Co.  v.  Swank, 
105  Pa.  555 ;  Knarr's  App.,  19  W.  N.  531.  An  injunction  will 
not  be  granted  where  the  equity  of  the  bill  is  denied :  Lynch 
V.  Jennings,  6  W.  N.  500 ;  Brown's  App.,  62  Pa.  17. 

II.  The  evidence  submitted  on  the  trial  did  not  vary  the 
case,  and  it  was  error  to  leave  the  question  involved  to  the 
jury. 

It  is  submitted  that  neither  the  law  nor  the  evidence  sus- 
tains the  judgment  of  the  court  below,  and  that  it  should  be 
reversed  and  the  bank  reinstated  to  the  position  it  held. 

Mr.  A.  T.  Freedley  (with  him  Mr.  N.  H.  Larzelere)^  for  the 
appellee : 
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1.  The  cases  cited  by  the  appellant  on  the  first  point  of  the 
argument  were  cases  where  the  defendant  attempted  to  reform 
the  written  instrument,  or  to  contradict  it,  because  there  had 
been  (1)  fraud,  accident  or  mistake  in  the  creation  of  the 
instrument,  or  (2)  an  attempt  to  make  a  fraudulent  use  of  it 
in  violation  of  a  promise  or  agreement  made  at  the  time  it  was 
signed,  without  which  it  would  not  have  been  executed: 
Phillips  V.  MeUy,  106  Pa.  543;  English's  App.,  119  Pa.  533; 
Scott's  App.,  123  Pa.  155.  There  is  an  obvious  distinction 
between  those  cases  and  the  present. 

2.  The  statements  and  declarations  of  the  bank  officers  and 
the  cashier,  the  secretary  of  the  board  at  the  time,  whereby 
the  defendant  was  induced  to  give  the  second  judgment  note, 
were  admissible :  Harrisburg  Bunk  v.  Tyler,  3  W.  &  S.  376 ; 
Cake  V.  Pottsville  Bank,  116  Pa.  270 ;  Spalding  v.  Bank,  9 
Pa.  31 ;  Featherman  v.  Miller,  45  Pa.  103  ;  Sidney  Sch.  F.  Co. 
V.  School  D.,  122  Pa.  494.  In  the  cases  cited  against  us  the 
declarations  were  rejected  because  made  subsequent  to  the 
transaction. 

3.  Whether  the  court  erred  in  submitting  the  case  to  the  jury, 
wholly  depends  on  the  disposition  made  of  the  first  assignment 
of  error.  If  that  is  dismissed,  this  one  falls  with  it,  for  other- 
wise the  iassignment  is  entirely  too  vague  and  indefinite,  and 
would  violate  the  rules  of  this  court  in  not  raising  any  specific 
issue.  The  court  below  was  not  requested  in  any  way  to 
give  a  binding  instruction  in  favor  of  the  plaintiff,  and  in  the 
absence  of  such  request,  the  action  of  the  court  cannot  thus 
be  assigned  for  error. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

This  was  an  appeal  from  the  order  of  the  court  below  stay- 
ing the  execution  and  awarding  an  issue.  There  was  also  a 
writ  of  error  to  the  trial  of  the  issue.  There  are  but  two 
assignments  of  error,  in  one  of  which  it  is  averred  that  the  court 
erred  in  suspending  the  execution  and  awarding  an  issue ;  in 
the  other  that  the  court  erred  in  submitting  the  case  to  the 
jury.     The  two  assignments  are  filed  in  both  cases. 

It  is  sufficient  to  say  in  regard  to  the  appeal  that  the  court 
did  not  open  the  judgment  as  a  preliminary  step ;  it  merely 
stayed  the  execution  and  directed  an  issue  to  inform  the  con- 
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science  of  the  court  whether  an  order  opening  the  judgment 
should  be  made.  The  court  may  be  so  informed  by  either 
depositions  or  an  issue.  An  order  which  merely  stays  pro- 
ceedings while  such  investigation  is  being  made,  is  not  such 
an  order  from  which  an  appeal  can  be  taken  under  the  act  of 
1876.  When  the  court  has  made  an  order,  based  upon  either 
depositions  or  the  finding  of  the  jury  upon  the  issue,  and  the 
effect  of  such  order  is  to  refuse  to  open  it,  the  case  is  ripe  for 
an  appeal  under  the  act  of  1877. 

No  exceptions  appear  to  have  been  taken  to  the  trial  of  th^ 
issue.  The  plaintiff  relies  entirely  upon  the  error  in  the  pre- 
liminary action  of  the  court  staying  the  execution  and  awarding 
an  issue.  That  order  was  as  follows :  "  And  now,  September  20, 
1886,  the  execution  and  levy  are  suspended,  and  an  issue  direct- 
ed to  determine  whether  the  judgment  in  question  is  satisfied, 
without  prejudice  to  its  lien  in  the  meantime.'*  The  verdict  pf 
the  jury  upon  this  issue  was, "  That  said  judgment  is  satisfied,  and 
that  there  is  nothing  due  thereon."  The  court  below  entered 
judgment  upon  the  verdict.  This  is  the  equivalent,  not  only 
of  an  order  opening  the  judgment,  but  also  setting  it  aside. 
If  for  the  purposes  of  this  case,  we  treat  the  original  order 
staying  the  execution  as  an  order  to  open  the  judgment,  we 
are  now  asked  to  say  that  said  order  was  improperly  made, 
and  that  the  subsequent  tiial  of  the  issue,  notwithstanding  the 
verdict  in  favor  of  the  defendant,  goes  for  nothing.  We  so 
held  in  recent  cases  of  Knarr  v.  Elgren,  19  W.  N.  531,  and 
in  Scott's  App.,  128  Pa.  155.  In  both  of  these  cases  we  held 
that  the  judgment  was  opened  upon  insufficient  evidence,  and 
the  verdict  of  the  jury  was  obtained  upon  substantially  the 
same  evidence.  The  error  of  the  court  was  supplemented  by 
the  error  of  the  jury  in  each  case. 

The  frequency  of  this  class  of  cases  renders  it  necessary 
that  we  should  say  something  as  to  the  proper  practice  under 
the  act  of  1877,  P.  L.  53,  and  the  measure  of  proof  required  to 
entitle  the  defendant  to  have  a  judgment  opened,  entered 
upon  a  wari'ant  of  attorney.  The  proceeding  under  that  act 
is  an  equitable  one.  It  provides :  "  That  in  all  cases  of  appli- 
cation, made  to  any  Court  of  Common  Pleas  within  this  com- 
monwealth, to  have  any  judgment  which  has  been  entered  by 
virtue  of  a  warrant  of  attorney,  or  on  judgment  note,  opened, 
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and  defendant  or  defendants  let  into  a  defence,  the  party  or 
parties  aggrieved  by  the  decision  of  the  court  thereon  may  have 
the  same  reviewed  in  the  Supreme  Court  by  appeal  in  like  man- 
ner and  proceedings  as  equity  cases  are  now  appealed. "  In 
commenting  upon  this  act,  it  was  said  by  our  late  brother  Trun- 
KEY,  in  Knarr  v.  Elgren,  supra :  "  Prior  to  the  enactment  of 
this  useful  statute,  the  defendant,  who  applied  to  have  such 
judgment  opened,  was  compelled  to  submit  to  the  decision  of 
the  Court  of  Common  Pleas  as  final  when  entered  against  him, 
unless  he  resorted  to  a  formal  bill  and  proceeding  in  equity, 
which  was  the  only  practical  remedy  for  relief  from  an  unjust 
judgment.  In  either  form  of  procedure  the  relief  demanded 
is  in  equity,  and  the  applicant  or  complainant  must  make  a 
case  which  would  justify  a  chancellor  in  entering  a  decree." 
After  discussing  the  evidence  in  that  case,  the  learned  judge 
concludes  his  opinion  thus :  "  Were  this  cause  tried  in  a  court 
of  equity  in  a  proceeding  commenced  by  bill,  it  would  be  dis- 
missed. That  it  was  commenced  in  another  form  does  not 
prevent  application  of  the  same  principles." 

Prior  to  the  act  of  1877,  as  before  observed,  the  opening  of 
a  judgment  rested  in  the  discretion  of  the  court  below,  and  no 
appeal  was  allowed  to  this  court.  It  by  no  means  follows, 
Jiowever,  that  the  discretion  formerly  vested  in  the  Common 
Pleas  in  regard  to  opening  judgments,  has  been  taken  away 
by  the  act  of  1877.  Upon  appeal  to  this  court,  we  only  decide 
whether  the  discretion  has  been  rightly  exercised.  In  Earley's 
Appeal,  90  Pa.  321,  we  said:  "The  exercise  of  jurisdiction 
upon  rules  to  open  judgments,  entered  on  warrants  of  attorney, 
has  always  been  held  to  be  within  the  sound  discretion  of  the 

courts.     The  act  of  1877 has  not  changed  the  law  in 

that  respect.  It  provides  only  that  the  decision  shall  be  re- 
viewed by  appeal  in  like  manner  and  proceedings  as  equity 
cases  are  now  appealed.  It  is  a  mistake  to  suppose  that  the 
court  cannot  judge  of  the  weight  of  the  evidence,  and  the 
credibility  of  witnesses,  but  must  in  every  case,  where  there  is 
a  conflict  of  testimony,  send  the  case  to  a  jury.  In  equity 
cases  these  questions  may  be  determined  by  the  chancellor, 
and  on  appeal  his  decision  is  reviewed.  We  are  to  determine 
in  all  such  appeals  wliether  the  discretion  of  the  court  below 
has  been  rightly  exercised."     In  Wemet's  Appeal,  91  Pa.  819, 
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it  was  held  that  "  on  an  application  to  open  a  judgment,  it  is 
proper  for  the  court  to  weigh  the  evidence  and  decide  accord- 
ing to  the  preponderance  thereof,  and  the  Supreme  Court  will 
not  reverse  for  the  exercise  of  a  sound  discretion."  In  Kneed- 
ler's  Appeal,  92  Pa.  428,  it  was  held  that  a  motion  to  open  a 
judgment  entered  on  a  warrant  of  attorney  is  an  appeal  to  the 
equitable  powers  of  the  court,  and  upon  an  appeal  under  the 
act  of  1877  the  question  is  whether  the  court  rightly  exercised 
its  discretion  upon  the  evidence.  To  the  same  point  is  Wise's 
Appeal,  99  Pa.  193. 

Other  cases  might  be  cited ;  those  I  have  referred  to  are 
sufficient.  They  show  conclusively  that  an  application  to 
open  a  judgment  entered  upon  a  warrant  of  attorney  or  judg- 
ment note,  is  an  equitable  proceeding,  addressed  to  the  discre- 
tion of  the  court,  and  is  to  be  disposed  of  in  accordance  with 
the  principles  of  equity.  The  judge  to  whom  the  application 
is  made  acts  as  a  chancellor,  and  upon  appeal  this  court  will 
only  see  that  his  disci*etion  has  been  properly  exercised.  It 
is  difficult  to  lay  down  the  precise  measure  of  proof  which 
should  move  a  chancellor  to  open  a  judgment.  That  he  may 
not  act  unless  there  is  more  than  an  oath  against  oath,  is  a 
familiar  rule  in  chancery  practice.  When  there  is  more  than 
this,  and  it  comes  to  a  question  of  the  weight  of  the  evidence, 
it  is  for  him  to  decide  to  which  side  the  scales  incline.  If  he 
is  in  doubt  upon  this  question,  or  as  to  the  credibility  of  wit- 
nesses, a  prudent  course  would  suggest  the  aid  of  a  jury. 
Subject  to  the  foregoing,  it  is  proper  to  say,  that  if  the  testi- 
mony taken  on  the  rule  would  be  sufficient  to  justify  the  sub- 
mission of  the  question  to  a  jury,  the  court  may,  in  its 
discretion,^  make  an  order  to  open ;  but  if,  on  the  testimony  so 
taken,  the  court  would  set  aside  a  verdict  for  the  defendant, 
the  court  should  refuse  to  open.  This  rule  provides  a  reasona- 
ble margin  for  the  exercise  of  the  discretion  of  the  court  below, 
which  this  court  will  hesitate  to  interfere  with. 

Returning  to  the  case  in  hand,  we  have  a  petition  praying 
that  the  execution  be  set  aside  and  the  judgment  opened ; 
depositions  taken  for  and  against  the  rule,  and  an  order  of 
court  staying  the  execution,  and  directing  an  issue  to  further 
inform  the  conscience  of  the  court  upon  the  facts,  followed  by 
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the  verdict  of  the  jmy  upon  the  issue,  that  the  judgment  in 
question  is  satisfied.  The  entry  of  judgment  upon  this  verdict 
is  the  first  step  in  the  cause  to  which  either  appeal  or  writ  of 
error  would  lie.  It  follows  that  the  first  assignment  of  error 
is  without  support.  It  remains  only  to  consider  whether  it  was 
error  to  submit  the  case  to  the  jury :  see  second  assignment. 
If  it  depended  upon  the  precise  terms  of  the  assignment  there 
could  be  but  one  answer.  The  court  was  but  seeking  the  aid 
of  the  jury  to  determine  whether  the  judgment  should  be 
opened.  Butas  the  assignment  was  evidently  intended  to  reach 
the  final  action  of  the  court  in  setting  aside  the  judgment,  we 
shall  so  treat  it. 

This  is  not  the  case  of  the  reformation  of  an  instrument  on 
the  ground  of  fraud,  accident,  or  mistake ;  hence  many  of  the 
authorities  cited  on  behalf  of  the  appellant  do  not  apply.  There 
was  no  attack  upon  the  integrity  of  the  judgment.  It  was 
merely  a  question  of  payment ;  or,  to  state  it  more  accurately, 
whether  the  plaintiff  bank,  for  the  convenience  and  advantage 
of  other  parties  as  well  as  its  own,  had  agreed  to  satisfy  the 
judgment  in  question  and  accept  another  judgment  for  the  same 
amount  in  lieu  thereof.  In  such  case  a  chancellor  might  not 
require  the  same  measure  of  proof  as  in  a  proceeding  to  reform 
the  instrument.  If,  therefore,  there  was  evidence  enough  to 
submit  to  the  jury,  and  to  sustain  their  verdict,  it  was  not 
error  to  submit  it,  and  to  enter  judgment  on  said  verdict. 
Without  entering  upon  an  extended  discussion  of  the  testi- 
mony, we  are  satisfied  there  was  enough  to  justify  the  learned 
judge  in  sending  the  case  to  the  jury.  It  is  true  the  defendant 
was  contradicted  to  some  extent,  but  there  wei-e  some  circum- 
stances which  certainly  corroborated  him ;  and  there  were  other 
circumstances  which  were  claimed  to  corroborate  him,  the  effect 
of  which  was  fairly  left  to  the  jury  and  they  have  found  that 
they  did  corroborate  him.  Of  the  former  class  is  the  undis- 
puted fact  that  the  bank  did  take  a  new  judgment ;  that  they 
entered  it  up  and  that  they  did  not  satisfy  the  old  judgment. 
It  is  also  undisputed  that  other  creditors  released  their  liens, 
and  it  is  claimed  that  they  did  so  under  the  arrangement  testi- 
fied to  by  the  defendant.  The  case  involved  a  fair  question  of 
fact  for  a  jury,  nor  was  it  free  from  doubt.    The  learned  judge, 
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acting  as  a  chancellor,  would  p?x)bably  have  accepted  the  ver- 
dict had  it  gone  either  way. 

The  appeal  is  quashed,  and  the  judgment  is  af- 
firmed upon  the  writ  of  error. 


J.  T.  HALLMAN  v.  R.  T.  HALLMAN. 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  OP  MONTGOMERY 

COUNTY. 

Argued  February  6, 188»— Decided  February  25, 1889. 

1.  In  the  distribution  to  liens  of  the  proceeds  of  a  sheriff's  sale,  a  waiver 
as  to  any  lien  will  enure  to  the  benefit  of  all  prior  liens,  on  the  princi- 
ple that  a  debtor  cannot  alter  the  precedence  settled  by  law :  Bowyer's 
App.,  21  Pa.  210 ;  Garrett's  App.,  32  Pa.  160 ;  Shelly's  App..  36  Pa.  373. 

2.  A  waiver  as  to  any  lien  will  enure  to  the  benefit  of  subsequent  liens, 
so  far  as  to  compel  the  waiver  creditor  to  resort  first  to  the  exempted 
fund,  on  the  principle  of  the  equity  of  creditors  having  one  and  two  funds 
respectively,  under  their  conti-ol :  Johnston  &  Sutton's  App.,  25  Pa.  116. 

8.  But  a  waiver  will  not  enure  to  the  benefit  of  subsequent  liens,  beyond 
its  own  amount ;  so  that  if  the  waiver  judgment  is  less  than  $300,  the 
balance  will  go  to  the  debtor  claiming  the  exemption,  on  the  broad 
ground  that  men  may  do  what  they  will  with  their  own,  provided  they 
do  not  contravene  the  settled  rules  of  law,  or  impair  the  rights  of 
others. 

4.  Bowyer's  App.,  21  Pa.  210;  Johnston  &  Sutton's  App.,  25  Pa.  116; 
Garrett's  App.,  32  Pa.  160;  McAfoose's  App.,  32  Pa.  276;  Shelly 's 
App.,  36  Pa.  373;  Pittman's  App.,  48  Pa.  315,  and  Jimison's  App.,  13 
W.  N.  25,  considered,  and  finally  summed  up  in  the  foregoing  rules. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  161  July  Term  1888,  Sup.  Ct. ;  court  below.  No.  100 
December  Term  1887,  C.  P. 

On  June  2, 1884,  a  judgment  was  entered  in  favor  of  Reuben 
T.  Hallman  against  James  T.  Hallman  for  $600,  subsequently 
marked  to  the  use,  inter  alia,  of  Henry  Freyer.  On  December 
1, 1887,  a  fieri  facias  was  issued  from  the  judgment  and  all  the 
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defendant's  property,  real  and  personal,  was  levied  upon. 
The  personal  property  was  appraised  at  $6  and  set  aside  to 
the  debtor  under  the  exemption  law.  On  December  17th,  a 
venditioni  exponas  issued,  upon  which  the  real  estate  was  sold 
at  $700.  In  the  distribution  of  the  proceeds  of  the  sheriff's 
sale,  a  case  stated  was  agreed  upon  and  submitted,  wherein 
Reuben  T.  Hallman,  for  use,  etc.,  was  plaintiff,  and  James  T. 
Hallman,  defendant,  and  which  was  as  follows,  to  wit: 

On  February  23,  1888,  the  real  estate  of  said  defendant, 
James  T.  Hallman  (all  his  personal  property  amounting  to 
only  $6,  being  appraised  to  him  on  account  of  his  claim  under 
the  debtor's  exemption  act),  was  duly  sold  at  sheiifTs  sale  for 
$700. 

Two  judgments,  unpaid  and  unsatisfied  of  record,  were  the 
only  two  liens  against  said  premises  at  the  time  of  the  sheriff's 
sale,  viz.  : 

No.  1,  for  about  $70,  the  first  lien,  containing  a  waiver  of 
exemption,  held  by  Wm.  F.  Hallman,  on  which  execution  had 
not  been  issued. 

No.  2,  for  $660,  the  second  lien,  without  a  waiver  of  exemp- 
tion, held  by  the  said  Henry  Freyer,  execution  plaintiff  and 
sheriff's  vendee. 

James  T.  Hallman  is  the  defendant  in  both  judgments. 

The  defendant  in  the  execution  in  due  time  and  form  of 
law,  claimed  out  of  the  proceeds  of  the  sale,  against  said  exe- 
cution, the  balance  of  $294  under  the  $300  exemption  act. 
The  appraisers  appointed  under  said  act  duly  determined 
against  a  division  of  said  real  estate  and  valued  the  same  at 
$975. 

If  the  court  be  of  opinion  that  said  defendant's  claim  under 
said  exemption  law  cannot  prevail  against  said  execution  in 
the  distribution  of  the  proceeds  of  said  sale,  then  judgment  to 
be  entered  for  the  plaintiff ;  but  if  it  can  do  so,  then  judgment 
to  be  entered  for  the  defendant 

The  costs  to  follow  the  judgment,  and  either  party  reserving 
the  right  to  sue  out  a  writ  of  error  therein. 

On  June  4, 1888,  after  argument,  the  court,  Weand,  J.,  filed 
the  following  opinion  and  decree : 

The  question  raised  by  this  record  is,  whether  a  waiver  of 
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exemption  in  a  judgment  which  is  the  first  lien  on  real  estate, 
the  proceeds  of  which  is  in  court  for  distribution,  enures  to 
the  benefit  of  a  second  judgment  having  no  waiver,  so  that  the 
defendant  can  get  no  part  of  the  $300  claim,  although  the  first 
lien  is  less  than  that  amount.  It  is  rather  a  singular  fact  that 
no  decision  of  the  Supreme  Court  of  this  state  clearly  decides 
this  point  so  as  to  leave  it  free  from  difficulty. 

The  fund  amounts  to  $700,  and  if  we  distribute  it  under  the 
principles  laid  down  in  Shelly's  App.,  36  Pa.  373 ;  Thomas's 
App.,  69  Pa.  120 ;  Pittman's  App.,  48  Pa.  315,  and  other  kin- 
dred cases,  we  would  first  have  to  set  apart  $300  for  the  debtor, 
from  which  would  have  to  be  deducted  the  amount  of  the  first 
judgment,  $70,  and  give  the  defendant  the  difference,  the 
balance  of  the  above  fund  going  to  the  second  judgment. 
In  this  way  the  defendant  gets  his  exemption,  less  the  amount 
of  the  judgment  in  which  he  has  waived  it.  In  Jimison's 
App.,  13  W.  N.  25 ;  s.  c.  1  Chest.  Co.  R.  571,  the  per  curiam 
opinion  reads:  "Had  the  sale  been  on  execution  by  the 
sheriff,  it  is  well  settled  the  appellant  (the  debtor^  could  not 
have  claimed  $300  out  of  the  proceeds,  to  the  injury  of  the 
other  lien  creditors.  Among  creditors  having  existing  liens 
on  the  same  property,  the  law,  not  the  will  of  the  debtor,  regu- 
lates the  priority  of  liens.  Having  waived  the  right  of  his 
exemption  in  the  one  lien,  the  appellant  cannot  claim  it  out  of 
the  same  land  to  the  injury  of  the  other  lien."  In  that  case,  the 
waiver  was  contained  in  the  first  judgment,  and  the  sale  was 
made  by  an  assignee  for  the  benefit  of  creditors,  on  order  of 
court. 

This  language  is  so  general  as  to  warrant  a  belief  that  the 
Supreme  Court  meant  it  to  cover  the  point  in  controversy 
here  and  to  carry  into  effect  the  words  used  by  Chief  Justice 
Black  in  Bowyer's  App.,  21  Pa.  210:  "He  must  make  his 
claim,  if  he  makes  it  at  all,  in  good  faith,  to  carry  out  the  very 
purpose  of  the  law,  and  no  other ;  all  transfers  and  all  waivers 
of  his  right,  whether  express  or  implied,  enure  to  the  benefit 
of  his  creditors  in  the  proper  order  of  their  liens.  Whatever 
he  does  not  claim  for  himself  or  his  family,  he  leaves  in  the 
general  fund  under  the  control  of  the  court,  to  be  distributed 
among  those  who  are  legally  entitled  to  it ;  and  such  distribu- 
tion is  not  to  be  regulated  by  any  wish  of  his,  no  matter  in 
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what  form  he  may  choose  to  express  it."  Judge  Futhey,  a 
very  respectable  authority,  adopted  this  view  of  the  decision, 
when  in  the  case  of  Taylor  v.  Webb,  2  Chest.  Co.  R.  16,  he 
ruled,  "  that  a  waiver  of  exemption  in  a  judgment  which  is  a 
first  lien  enures  to  the  benefit  of  subsequent  lien  creditors." 
Whilst  the  question  is  still  not  free  from  doubt,  we  incline  to 
the  belief  that  these  two  cases  rule  it  in  favor  of  the  second 
lien  creditor,  to  the  exclusion  of  the  defendant  to  receive  any 
part  of  the  funds. 

And  now  June  4, 1888,  judgment  is  directed  to  be  entered 
for  the  plaintifiE  with  costs. 

An  exception  having  been  sealed  for  the  defendant,  he  there- 
upon took  this  writ  and  assigned  as  error  the  order  entering 
judgment  upon  the  case  stated  in  favor  of  the  plaintiff,  and  in 
not  entering  judgment  in  favor  of  the  defendant. 

Mr.  William  F.  Dannehower^  for  the  plaintiff  in  error : 
Under  the  application  of  the  equitable  doctrine  of  subroga- 
tion and,  as  the  court  below  admits,  under  the  rulings  of  this 
court  in  Shelly's  App.,  36  Pa.  373 ;  Pittman's  App.,  48  Pa.  316, 
and  subsequent  cognate  cases,  the  effect  of  the  debtor's  con- 
joint waiver  and  claim  of  exemption,  is  to  divide  the  fund  for 
disti'ibution  into  two  parts,  one  belonging  to  the  debtor  and 
the  other  to  his  judgment  creditors  generally.  But  in  conse- 
quence of  his  waiver  to  the  senior  creditor,  the  debtor's  exempt 
fund  is  liable  to  the  claim  of  his  waiver  creditor,  to  which  the 
latter  must  first  resort  for  payment.  And  where  the  exempt 
fund  is  equal  to  or  less  than  the  claim  of  the  waiver  creditor, 
the  debtor  gets  nothing:  Pittman's  App.,  supra;  Jimison's 
App.,  13  W.  N.  25.  When  the  exempt  fund  is  greater  than 
the  claim  of  the  waiver  creditor,  what  becomes  of  the  surplus? 
1.  When,  subsequent  to  the  first  lien  containing  a  waiver, 
there  are  other  liens,  in  some  of  which  there  are  express  or  im- 
plied waivers  of  exemption,  and  in  others  there  are  none,  the 
surplus  does  not  go  to  the  debtor,  but  falls  into  the  fund  be- 
longing to  the  creditors  generally :  Shelly's  App.,  36  Pa.  373 ; 
Bowyer's  App.,  21  Pa.  210.  But  where  there  is  no  waiver  in 
the  liens  subsequent  to  the  first  judgment  with  a  waiver,  on 
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one  or  all  of  which  sale  is  made,  and  exemption  was  properly 
demanded  and  appraisement  had,  this  couit  has  never  directly 
decided  whether  the  surplus  belongs  to  the  debtor  or  to  the 
subsequent  creditor  or  creditors  in  the  order  of  their  priority. 
That  is  the  case  at  bar. 

2.  The  debtor  in  this  case  does  not  change  the  position  in 
which  the  law  places  him.  He  does  not  disturb  the  law  relat- 
ing to  priority  of  liens  or  the  law  prohibiting  preferences  in 
assignments.  He  makes  his  claim  in  due  form  and  against  the 
instrument  of  sale.  He  makes  no  concession  to  his  execution 
creditor ;  nor  does  he  place  that  creditor  in  a  worse  position 
than  if  no  exemption  had  been  waived.  He  has  an  equity  as 
strong  as  the  creditoi-s'.  To  deprive  the  debtor  of  the  surplus 
contended  for  is  in  efifect  saying :  "  You  cannot,  for  the  best 
reason  in  the  world,  waive  your  exemption  in  a  judgment  for 
$5,  when  you  may  have  $305  worth  of  property,  without  strik- 
ing down  the  beneficence  held  out  by  the  exemption  act,  and 
stripping  youi*self  and  family  of  all  in  favor  of  subsequent 
creditors  to  whom  you  have  waived  nothing."  The  following 
cases  sufficiently  indicate  the  surplus  of  the  fund  should  be 
distributed  to  the  debtor:  Shelly's  App.,  36  Pa.  373;  Hill  v. 
Johnston,  29  Pa.  362;  G.  &  B.  Sewing  M.  Co.  v.  Gruber,  2 
Pears.  288;  Thomas's  App.,  69  Pa.  120. 

Mr.  Louis  M.  Childs  (with  him  Mr,  Montgomery  Evans)^  for 
the  defendant  in  error : 

The  learned  judge  of  the  court  below  cites  in  his  opinion  the 
only  cases  which  directly  rule  th^  case  at  bar :  Jimison's  App., 
18  W.  N.  25,  and  Taylor  v.  Webb,  2  Chest.  Co.  R.  16.  All  the 
considerations  contained  in  the  conclusion  of  the  defendant's 
argument,  respecting  the  execution,  defendant's  equities,  and 
the  beneficent  purposes  of  the  exemption  laws,  have  doubtless 
been  urged  upon  the  court  in  previous  cases,  and  we  respect- 
fully submit  that  the  only  conclusions  which  can  be  logically 
drawn  from  the  adjudications  upon  this  subject  are  those  so 
broadly  stated  in  the  later  cases,  to  wit :  "  That  the  debtor 
having  waived  the  right  of  his  exemption  in  one  lien,  he  can- 
not claim  it  out  of  the  same  land  to  the  injury  of  other  liens," 
and  that  the  court  below  committed  no  error. 
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Opinion,  Mr.  Justice  Mitchell  : 

The  precise  point  involved  in  the  present  case  is,  whether  a 
waiver  of  the  debtor's  exemption  under  the  act  of  1849,  in 
favor  of  a  lien  creditor  whose  claim  is  less  than  $300,  enures 
to  the  benefit  of  junior  creditors,  so  as  to  prevent  the  debtor 
from  claiming  the  balance  of  the  exemption  after  the  satisfac- 
tion of  the  senior  lien.  A  perusal  of  the  cases  amply  justifies 
the  remark  of  the  learned  judge  below  that  the  question  is  not 
free  from  diflSculty. 

In  Bowyer's  App.,  21  Pa.  210,  it  was  decided  that  the  exemp- 
tion could  not  be  assigned  to  or  waived  in  favor  of  a  junior 
lien  creditor,  while  there  were  prior  liens  against  which  it 
could  be  claimed.  The  case  was  decided  in  1853,  when  the 
act  of  assembly  was  but  four  years  old,  and  the  whole  subject 
was  new.  The  grounds  of  the  decision  are  not  clearly  set  out, 
though  the  opinion  was  written  by  that  eminent  master  of  the 
English  language.  Chief  Justice  Black.  He  seems  disposed 
to  regard  the  exemption  as  a  dangerous  novelty,  likely  to  be 
used  as  an  instrument  of  fraud,  and  to  treat  it  as  a  gift  of  the 
law  for  the  benefit  of  the  debtor's  family,  to  be  claimed  as  a 
whole  for  that  purpose  strictly,  or  not  at  all ;  and  he  expressly 
excludes  from  the  decision,  the  question  whether  a  prospec- 
tive waiver  in  the  instrument  evidencing  the  debt,  would  be 
binding  if  the  debtor  should,  notwithstanding  it,  afterwards 
claim  the  exemption.  The  germ  of  the  rule  finally  adopted 
was,  however,  contained  in  the  following  passage :  "  Whatever 
he  does  not  claim  for  himself  and  his  family  he  leaves  in  the 
general  fund,  under  control  of  the  court,  to  be  distributed 
among  those  who  are  legally  entitled  to  it ;  and  such  distribu- 
tion is  not  to  be  regulated  by  any  wish  of  his,  no  matter  in 
what  form  he  may  choose  to  express  it."  This  passage  is  the 
starting  point  in  the  long  line  of  cases  on  the  subject. 

The  next  case  took  a  somewhat  dififerent  turn.  In  Johnston 
&  Sutton's  App.,  25  Pa.  116,  the  court  below  following,  as  it 
thought,  Bowyer's  Appeal,  treated  a  waiver  in  favor  of  any 
creditor  as  a  complete  abandonment  of  the  debtor's  claim  and 
made  distribution  of  the  fund  in  the  ordinary  way,  as  if  no 
exemption  had  been  claimed.  This  court,  however,  reversed 
the  judgment  and  distributed  the  fund  (which  was  less  than 
$300),  first,  to  a  debt  contracted  before   the  act  of  1849; 
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secondly,  to  the  judgment  of  appellants  on  which  there  was  a 
waiver,  and  the  balance  to  the  defendant,  in  disregard  of  all 
other  liens.  The  report  is  extremely  defective,  and  I  have 
taken  the  schedule  of  distribution,  approved  by  this  court, 
from  the  syllabus,  as  more  in  accordance  with  the  opinion  than 
the  statement  of  facts,  which  would  indicate  that  the  auditor 
disregarded  the  waiver  entirely,  and  awarded  the  whole  balance 
to  the  defendant,  after  payment  of  the  debt  contracted  before 
1849.  It  nowhere  appears  with  certainty  'whether  the  appel- 
lants' judgment  on  which  thei-e  was  a  waiver  was  the  senior 
or  junior  lien ;  but  I  infer  that  it  was  the  senior,  both  from 
the  way  in  which  it  is  set  out  in  the  statement  of  facts,  and 
because,  otherwise,  the  court  could  hardly  have  failed  to 
notice  and  remark  upon  this  part  of  the  ruling  in  Bowyer's 
Appeal.  The  fund,  says  Chief  Justice  Lewis,  must  be  paid 
to  defendant,  "  unless  some  of  the  creditors  can  show  a  better 
claim  to  it Cowden's  judgment  was  for  a  debt  con- 
tracted before  the  exemption  act  took  effect.  It  is  therefore 
saved  from  its  operation,  and  is  entitled  to  be  paid  out  of  the 
money  raised.  The  residue  of  the  money  belongs  to  the 
debtor,  unless  he  has  depAved  himself  of  it  by  his  own  act. 
He  has  done  so,  to  the  extent  of  the  judgment  of  Johnston  & 

Sutton That  debt  must  therefore  be  paid  out  of  the 

fund.  These  are  the  only  claims  upon  the  fund  superior  to 
the  right  of  the  debtor  under  the  exemption  law.  After  satis- 
fying them,  the  residue  of  the  money  should  be  paid  to  the 
defendant  in  the  execution.  There  is  no  difficulty  whatever 
in  arriving  at  this  conclusion.  Nothing  stands  in  the  way  of 
it,  except  the  principle  supposed  to  have  been  adopted  in 
Bowyer's  Appeal."  He  then  proceeds  to  explain  that  all  that 
was  really  decided  in  that  case  was,  that  the  claim  of  exemp- 
tion had  been  made  too  late,  and  there  being  no  exemption 
the  liens  took  their  regular  order  of  precedence,  without 
reference  to  any  waiver.  If  the  waiver  was,  as  I  suppose,  on 
the  senior  judgment,  this  case  decided  the  exact  point  raised 
in  the  present,  and,  except  so  far  as  discredited  by  subsequent 
criticisms,  is  authoritative  upon  it. 

Next  in  time  came  Garrett's  App.,  32  Pa.  160,  reiterating  the 
rule  of  Bowyer's  Appeal  that  a  waiver  on  a  junior  lien  enures 
to  the  benefit  of  the  senior,  and  applying  it  to  executions 
Vol.  cxxrv — 23 
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actually  levied  on  personal  property ;  and  Mc Afoose's  App.,  32 
Pa.  276,  decided  at  the  same  term,  and  in  direct  conflict.  In 
the  latter  case,  the  fond  was  $300,  the  first  lien,  Kenly's,  for 
$71,  the  second,  two  judgments  entered  on  the  same  day, 
Arnold's  for  $391  with  waiver,  and  Mechling's  for  $44  without 
waiver,  but  on  a  debt  contmcted  before  the  act  of  1849.  As 
against  the  first,  or  Kenly's  judgment,  the  debtor  claimed  his 
exemption,  but  there  was  a  question,  whether  the  claim  was 
made  in  time.  'IJiis  court  held  that  it  was,  allowed  the  ex- 
emption as  against  Kenly  and  distributed  the  fund  pro  rata 
between  the  two  junior  judgments.  "The  first  question," 
says  Strong,  J.,  "  is  whether,  as  against  Sarah  Keiily,  under 
whose  execution  the  property  was  sold,  McAfoose,  the  debtor, 
is  entitled  to  take  out  of  court  three  hundred  dollars,  in  pursu- 
ance of  the  act  of  April  9,  1849."  He  then  enters  into  an 
examination  of  the  status  of  a  claim  of  exemption  made  on  a 
fieri  facias  levied  on  land,  as  to  a  fund  raised  under  an 
alias  fieri  facias  and  venditioni  exponas,  and  continues:  "The 
demand  of  appraisement  on  the  fieri  facias  was  a  sufficient  com- 
pliance by  McAfoose  with  the  conditions  of  the  act  of  1849. 
It  follows,  that  she  (Kenly)  has  Ao  claim  upon  the  fund  in 
court  as  against  him,  and  as  the  proceeds  of  the  sale  do  not 
exceed  $300  she  is  out  of  the  list  of  legitimate  distributees. 
The  litigants  are  thus  reduced  to  the  debtor,  and  to  Arnold, 
and  Mechling" — the  junior  judgment  creditors.  Bowyer's 
Appeal  was  not  noticed  at  all,  nor  does  it  appear  to  have  been 
cited,  and  we  might  consider  that  the  court  regarded  it  as  over- 
ruled by  Johnston  &  Sutton's  Appeal,  were  it  not  for  Garrett's 
Appeal  in  the  same  volume.  As  it  is,  we  must  suppose  that 
in  the  burden  of  the  conflict  over  the  status  of  the  claim  on  the 
original  fieri  facias,  the  efifect  of  the  waiver  on  the  junior  liens, 
under  Bowyer's  Appeal,  was  lost  sight  of  by  court  as  well  as 
counsel.  In  Laucks's  App.,  44  Pa.  396,  Thompson,  J.,  saj^ 
"McAfoose's  Appeal  has  not  the  slightest  bearing  on  this  doc- 
trine. All  that  was  decided  there,  was  that  when  one  claimed 
the  exemption  on  a  fieri  facias  he  was  not  obliged  to  re-assert 
it  on  an  alias  vend;  ex."  No  doubt  this  is  aU  that  was  intended 
to  be  decided,  and,  for  all  beyond  this,  the  case  must  be  treated 
as  an  accidental  departure  from  the  line  of  authorities. 

The  next  case  in  chronological  order  is  Shelly's  App.,  36  Pa. 
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373,  and  the  elaborate  treatment  that  the  subject  received  from 
Justice  Woodward,  indicates  that  it  was  not  yet  considered 
settled,  either  in  the  judicial  or  the  general  professional  mind. 
There  was  a  first  lien  with  a  waiver,  several  subsequent  liens  • 
without  waiver,  and  a  last  lien  with  a  waiver.  The  first  and 
last  liens,  on  which  there  were  waivers,  amounted  to  more  than 
the  $300  exemption.  The  court  did  not  refer  to  this  fact  spe- 
cially, but  held,  following  Bowyer's  Appeal,  that  the  waiver  on 
the  last  judgment  enured  to  the  benefit  of  all  the  prior  judgments 
without  waiver.  Several  grounds  for  the  decision  were  dis- 
cussed at  length  by  Justice  Woodward,  and  of  some  of  them  it 
is  enough  to  say  that  they  have  not  been  found  sufficiently  strong 
to  be  relied  upon  in  subsequent  cases.  But  the  rule  announced 
was  finally  rested  on  two  principles :  first.,  that  as  to  the  prior 
judgments  without  waiver,  the  law  gave  them  a  certain  prece- 
dence at  the  time  of  their  entry,  which  the  debtor  could  not  take 
away,  by  a  waiver  or  any  other  act,  in  favor  of  a  subsequent  cred- 
itor ;  and,  secondly,  that  as  to  the  prior  judgment  with  waiver,  it 
had  a  grasp  on  both  funds,  the  exempt  and  the  unexempt,  and 
the  subsequent  creditors  had  an  equity  to  compel  its  payment 
out  of  the  exempted  fund  which  they  could  not  reach.  In  the 
course  of  the  opinion  Justice  Woodward  refers  disparagingly 
to  Johnston  &  Sutton's  Appeal,  as  in  conflict  with  Bowyer's 
Appeal :  see  pp.  380,  381 ;  and  in  Thomas's  App.,  69  Pa.  121, 
Justice  Agnew  also  speaks  of  Johnston  &  Sutton's  Appeal  as 
being  overruled  by  Shelly  s  Appeal.  The  opinions  in  these 
cases  do  certainly  show  a  wide  divergence  of  views  between 
the  judges  who  delivered  them,  upon  the  general  subject  of 
exemption  and  waiver,  but  critically  examined  by  the  facts  and 
the  ratio  decidendi  finally  adopted,  the  cases  are  not  really  in 
conflict.  The  senior  judgment  with  waiver,  being  paid  out  of 
the  exempted  fund,  the  balance  of  the  $300  may  go  to  the 
debtor,  without  disturbing  the  regular  order  of  precedence 
among  the  liens,  or  disregarding  the  equity  of  the  later  credi- 
tors to  have  the  first  paid  out  of  the  exempted  fund.  Both 
Bowyer's  Appeal  and  Johnston  &  Sutton's  Appeal  may  there- 
fore stand  harmoniously  as  authoritative  precedents  in  their 
respective  conditions  of  facts.  And  that  this  was  really  so  held, 
though  the  distinction  is  not  definitely  pointed  out,  is  shown 
by  Pittman's  App.,  48  Pa.  315.     In  that  case  the  first  judg- 
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ment  was  before  the  act  of  1849,  and  there  was  a  waiver  on 
the  second  and  fourth  judgments,  but  none  on  the  third,  fifth, 
or  later  ones.  The  auditor  held  that  the  first  was  unaffected 
.  in  any  way  by  the  act  of  1849,  and  must  first  come  out  of  the 
gross  fund.  He  then  found  that  the  waiver  in  the  fourth 
enured  to  the  benefit  of  the  third,  and  proceeded :  ''  Therefore 
the  third  and  fourth  judgments  had  an  advantage  over  subse- 
quent judgments  (assuming  that  a  waiver  in  a  judgment  does 
not  affect  the  defendant's  right  in  subsequent  judgments),  and 
the  application  of  a  well-established  principle  of  equity  would 
require  the  plaintiffs  in  these  judgments  to  first  exhaust  the 
fund  that  cannot  be  reached  by  the  others."  In  affirming  the 
judgment,  Chief  Justice  Woodward  said,  "  the  auditor  applies 
the  principles  of  law  so  correctly  that  we  have  little  more  to  do 
than  to  approve  the  distribution." 

Shelly's  Appeal  settled  the  law  as  to  the  effect  of  a  waiver 
upon  prior  judgments,  and  has  been  uniformly  followed: 
Laucks's  App.,  44  Pa.  396;  Pittman*s  App.,  48  Pa.  315; 
Thomas's  App.,  69  Pa.  120 ;  Jimison's  App.,  13  W.  N.  25. 

The  last  named  case,  Jimison's  Appeal,  requires  examination, 
as  it  was  chiefly  upon  its  supposed  authority  that  FdtHey,  J., 
decided  Taylor  v.  Webb,  2  Chester  Co.  Rep.  16,  which  the 
learned  judge  below  followed  in  the  present  case.  The  fund 
was  raised  by  an  assignee's  sale  under  the  act  of  February  17, 
1876.  The  first  lien  was  a  judgment  for  $300  with  waiver,  and 
there  were  later  judgments  without  waiver.  In  assigning  his 
land  for  the  benefit  of  his  creditors,  the  debtor  had  reserved 
$300  exemption  for  himself,  and  the  assignee's  account  claimed 
credit  for  that  amoimt  paid  the  assignor.  The  court  disallowed 
the  credit,  and  held  that  the  $300  exemption  must  go  to  pay 
the  first  judgment,  in  relief  of  the  junior  judgments  (see  opin- 
ion in  Jameson's  Est.,  1  Chester  Co.  Rep.  49),  and  this  was 
affirmed  on  appeal.  The  syllabus  in  1  Chester  Co.  Rep.  is  too 
broad,  and  some  of  the  expressions  in  the  opinion  of  this  court 
seem  to  be  equally  general,  but  read  in  connection  with  the 
facts,  this  case  is  but  the  ordinary  application  of  the  rule  estab- 
lished by  Shelly's  appeal. 

This  rule  being  thus  conceded,  we  have  still  the  considera- 
tion of  the  effect  of  a  waiver  on  subsequent  judgments.  None 
of  the  cases,  except  Johnston  &  Sutton's  Appeal,  raised  this 
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question,  and,  notwithstanding  the  criticisms  made  upon  it, 
that  case  has  never  been  overruled  on  its  condition  of  facts. 
We  are  of  opinion  that  it  was  well  decided,  and  rests  on  sound 
reason.  A  debtor  may  not  alter  the  established  priority  of 
liens,  nor  deprive  a  later  creditor  of  his  equity  to  have  senior 
liens  paid  out  of  a  fund  that  they  can  reach,  but  he  cannot ;  but 
short  of  those  results,  there  is  no  good  reason  why  he  may  not 
waive  exemption  in  favor  of  one  creditor,  or  more  especially  in 
favor  of  a  small  debt.     "  A  waiver  of  the  exemption  in  favor  of 

one  creditor  is  not  ipso  facto  a  fraud  on  others There  is 

therefore  no  good  reason  for  striking  down  the  debtor's  exemption 
in  favor  of  a  creditor  to  whom  he  has  made  no  concession,  and 
in  a  case  involving  no  question  of  distribution:"  Agnew,  J., 
in  Thomas's  App.,  69  Pa.  121.  In  the  present  case  the  waiver 
was  on  a  judgment  for  only  $70.  It*may  be  that  a  waiver  was 
the  debtor's  only  means  of  getting  that  particular  loan,  and  he 
might  well  afford  to  waive  his  privilege  to  an  extent  that  would 
still  leave  him  more  than  three  fourths  of  his  exemption  fund. 
No  other  creditor  is  postponed  thereby,  or  the  fund  for  the  pay- 
ment of  his  debt  lessened.  The  preferred  creditor  and  the 
debtor  together  get  only  what  the  debtor  alone  would  have  got 
without  the  waiver.  Why  should  the  aiTangement  be  set  aside 
in  favor  of  one  who  is  in  no  wise  injured  by  it,  contrary  to  the 
real  intent  of  the  parties,  and  contrary  also  to  the  general  spirit 
of  the  statute  ?  In  Shelly's  Appeal,  Justice  Woodward  in- 
clines to  regret  that  the  court  had  not  denied  the  capacity  of 
the  debtor  to  waive  the  exemption  at  all  (as  has  been  held  in 
some  states),  but  without  going  that  far,  we  can  certainly  say 
with  reason  that  we  will  not  compel  him  to  waive  the  whole 
when  he  only  meant  to  waive  a  part,  and  when  no  one  has  been 
injured  by  his  act. 

The  result  of  this  somewhat  prolonged  discussion  of  the 
authorities  may  be  summed  up  finally  in  the  following  rules, 
with  which  no  authority  carefully  examined  on  its  facts  is  in 
conflict,  and  which  are  believed  to  rest  on  sound  reasoning  and 
settled  principles  of  law : 

First ;  a  waiver  as  to  any  lien  will  enure  to  the  benefit  of  all 
prior  liens ;  on  the  principle  that  a  debtor  cannot  alter  the  pre- 
cedence settled  by  law. 

Secondly ;  a  waiver  as  to  any  lien  will  enure  to  the  benefit 
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of  subsequent  liens,  so  far  as  to  compel  the  waiver-creditor  to 
resort  first  to  the  exempted  fund ;  on  the  principle  of  the  equity 
of  creditors  having  one  and  two  funds,  respectively,  under  their 
control. 

Thirdly ;  a  waiver  will  not  enure  to  the  benefit  of  subsequent 
liens,  beyond  its  owu  amount ;  so  that  if  the  waiver-judgment 
is  less  than  $300,  the  balance  will  go  to  the  debtor  claiming  his 
exemption,  and  this  on  the  broad  ground  that  men  may  do  what 
they  will  with  their  own,  provided  they  do  not  contravene  the 
settled  rules  of  law,  or  impair  the  rights  of  others. 

In  accordance  with  the  views  herein  expressed, 
the  judgment  is  reversed,  and  now  judgment 
is  entered  on  the  case  stated  for  defendant, 
with  costs,  and  the  record  remitted. 


•/^SC>6§      COUNTY  OF  LEHIGH  v.  REUBEN  SEMMEL. 

filsc  ^trl       ERROR    TO    THE    COURT    OF    COMMON    PLEAS    OF    LEHIGH 

COUNTY. 

Argued  February  6,  1889— Decided  February  26, 1889. 

1.  Public  officers  who  are  paid  for  their  services  by  fees,  take  and  hold 
their  offices  cum  onere,  and  can  claim,  therefore,  no  compensation  out  of 
the  public  treasury  not  specified  or  provided  for  in  the  fee-bill. 

2.  The  duty  required  of  a  constable,  under  §  12,  act  of  May  13,  1887,  P. 
L.  112,  to  visit  at  least  once  a  month  all  places  in  his  district  where 
liquors  are  sold  or  kept,  etc.,  is  necessarily  connected  with  his  duty  to 
make  return  of  such  places,  under  §  11  of  the  act,  and  no  separate  com- 
pensation being  given  none  is  recoverable. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  269  January  Term  1889,  Sup.  Ct.;  court  below.  No.  40 
November  Term  1887,  C.  P. 

On  October  26, 1887,  the  defendant  appealed  from  the  judg- 
ment of  a  justice  of  the  peace  in  favor  of  Reuben  Semmel 
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against  the  county  of  Lehigh,  and  the  cause  was  put  at  issue 
by  the  prothonotary  under  the  plea  of  nil  debet. 

At  the  trial  on  March  2, 1888,  the  plaintiff  showed  that  he 
was  a  constable  of  North  Whitehall  township,  elected  in  1887 ; 
that  there  wei*e  twelve  hotels  where  liquoi-s  were  sold  in  said 
township,  each  of  which  he  had  visited  in  his  oflBcial  capacity 
in  the  months  of  June,  July,  August  and  September,  1887, 
I  and  the  distance  traveled  in  making  each  visit  was  about 
twenty-five  miles.     No  violations  of  the  license  law  were  found. 

At  the  close  of  the  testimony,  the  court,  Albright,  P.  J., 
charged  the  jury  as  follows,  to  wit : 

You  have  been  sworn  in  an  action  in  which  Reuben  Semmel 
is  plaintiff  and  the  county  of  Lehigh  defendant.  The  plaintiff 
is  the  constable  of  North  Whitehall  township.  He  has  a  claim 
against  the  county,  and  it  is  admitted  that  before  he  brought 
this  suit  he  demanded  from  the  county  what  he  now  demands 
and  that  the  commissioners  refused  it.  It  is  necessary  that 
this  should  be  shown  or  admitted  before  the  county  can  be 
sued. 

The  question  whether  the  plaintiff  is  entitled  to  recover  and 
how  much  he  should  recover,  is  really  altogether  a  question  of 
law.  Mr.  Semmel  has  testified  what  he  did,  but  whether  his 
testimony  is  to  be  believed  is  a  matter  for  you.  It  is  not  con- 
tradicted, and  no  doubt  you  will  take  it  all  for  truth.  He 
claims  compensation  for  services  performed  under  the  law  reg- 
ulating the  sale  of  liquor,  passed  in  1887.  That  statute  pro- 
vides, that  each  constable  shall  make  return  to  the  Court  of 
Quarter  Sessions,  which  in  this  county  means  five  times  a  year, 
of  all  places  in  his  district  where  liquor  is  sold  either  with  or 
without  license ;  and  it  is  further  provided  that  it  shall  be  his 
duty  to  visit  at  least  once  every  month  all  places  within  his 
jurisdiction  where  any  liquors  are  sold  or  kept,  to  ascertain  if 
the  provisions  of  this  act  relating  to  liquors  have  been  violated 
or  not.  Whenever  he  shall  learn  of  a  violation  it  shall  be  his 
duty  to  make  a  return  to  the  court.  Mr.  Semmel  testifies  that, 
since  this  act  went  into  force,  he  made  these  montlily  visits  in 
Junci  July,  August  and  September,  in  his  district  of  North 
Whitehall ;  that  to  do  so  required  about  a  day's  service,  and 
that  he  traveled  about  twenty-five  miles. 
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A  constable  is  paid  by  fees ;  that  is,  he  is  paid  for  serving 
various  kinds  of  papers  or  for  arresting  a  party  a  certain  sum ; 
and  for  selling  property,  at  a  certain  rate.  Many  other  oflBcers 
in  this  state  are  paid  by  fees,  and  the  law  is,  that  where  an 
oflScer  is  paid  by  fees  he  can  claim  no  compensation  for  anything 
that  does  not  come  under  the  fee  bill,  because  it  is  considered 
that  he  takes  the  oflSce  for  whatever  the  fees  are.  Therefore 
an  officer  who  is  paid  by  fees  cannot  be  paid  by  the  day  or  hour, 
or  week  for  any  service  he  may  do  that  is  not  in  the  fee  bill. 

Before  this  act  of  1887  was  passed,  constables  were  required 
to  make  returns  concerning  places  where  liquor  was  sold ;  to 
return  the  names  of  the  parties  who  sold,  and  as  to  whether 
there  were  violations  of  law.  Constables  were  also  required 
to  make  returns  to  the  court  as  to  other  matters ;  for  instance, 
whether  there  was  any  gambling  house,  horse  racing  and  the 
like.  So  far  as  making  a  return  to  the  court  is  concerned,  in 
the  opinion  of  the  court  he  is  not  entitled  to  any  pay.  That  is 
included  in  what  he  was  entitled  to  under  the  law  before  the 
act  of  1887  for  making  return  to  court.  Each  constable  is 
allowed  $1.50  for  coming  to  court  and  making  his  return.  The 
duty  imposed  by  the  act  of  1887,  to  make  montlily  visits,  in- 
volves labor  which  the  constables  had  not  to  perform  before, 
and  which  strictly  speaking  does  not  come  under  the  fee  bill. 
Can  a  constable  recover  for  this  service  ?,  The  court  is  of  the 
opinion  that  he  can,  for  the  reason  that  the  constables'  fee  bill 
in  force  provides  that  the  same  fees  shall  be  paid  "  for  services 
not  herein  specially  provided  for,  as  for  similar  services."  In 
the  opinion  of  the  court,  this  general  saving  clause  implies 
that  where  a  constable  is  by  law  compelled  to  do  something  for 
which  pay  is  not  specially  provided  in  the  fee  bill,  he  can  be 
paid  for  it,  and  the  pay  is  to  be  ascertained  according  to  the 
nature  of  the  service,  and  comparing  it  with  other  services 
which  are  similar  or  resemble  it.  Now,  in  the  opinion  of  the 
court,  under  that  clause  of  the  fee  bill  the  plaintiff  is  entitled 
to  be  paid.  The  fee  bill  does  provide  that  for  travel  in  the 
line  of  his  duty  he  is  to  be  paid  six  cents  a  mile,  and  I  think 
that  he  is  entitled  to  that  for  visiting  the  places  in  his  district 
that  he  is  required  to  visit. 

Then,  shall  he  be  allowed  anything  outside  of  the  mileage  ? 
Counsel  for  defendant  is  of  opinion  that  nothing  beyond  that 
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should  be  allowed  even  if  anything  is  allowed  for  mileage.  [The 
act  of  1887  requires  the  constables  to  do  something,  at  the  places 
where  liquor  is  sold.  It  is  true,  he  is  not  to  serve  any  paper 
upon  any  one  nor  to  arrest  any  one,  but  he  is  to  make  inquiry, 
and  in  my  opinion  he  is  entitled  to  some  compensation  for  that. 
What  shall  it  be  ?  There  are  provisions  in  the  constables'  fee 
bill  that  for  serving  summons  and  notices  he  shall  be  allowed 
twenty  cents.  Then  there  is  provision,  that  for  making  his 
returns  to  court  he  is  to  be  allowed  $1.50.  The  doubt  in  my 
mind  has  been  which  of  these  two  methods  is  to  be  applied 
here.  My  first  impression  would  be  to  pay  him  for  visiting 
each  hotel  and  making  the  necessary  inquiries,  the  same  as  for 
serving  a  notice ;  but  that  perhaps  would  not  be  the  best  way, 
because  there  may  be  a  dozen  places  in  a  country  district  and 
which  would  require  a  certain  time,  perhaps  a  day  or  more ; 
then  in  a  town  district  there  may  be  a  dozen  places  which  he  is 
required  to  visit  and  can  visit  in  a  much  shorter  time.  Then 
there  may  be  a  country  district  where  there  are  but  a  few 
places  to  visit,  and  another  where  the  same  amount  of  travel 
and  no  more  would  be  required  and  many  would  have  to  be 
visited.  In  short,  gentlemen,  it  strikes  me  that  the  $1.50  ought  * 
to  be  paid  instead  of  the  twenty  cents  for  the  case  of  each  house 
visited.  I  come  to  this  conclusion  because  that  $1.50  is  given 
to  each  constable  for  making  his  return  to  court  at  each  Court 
of  Quarter  Sessions.  That  usually  takes  a  day.]  *  Some  con- 
stables are  near  the  court  house  and  others  far  off,  but  the 
law  in  its  wisdom  has  seen  fit  to  pay  each  of  them  $1.50.  [I 
think  that  the  plaintiff  here  is  entitled  to  $1.50  each  month  for 
visiting  the  places  he  is  required  to  visit  and  making  the  neces- 
sary inquiries,  and  then  six  cents  a  mile  calculated  from  his 
home  and  back  again  to  visit  all  the  places  in  his  travels.  If 
you  believe  that  Mr.  Semmel  did  travel  twenty-five  miles  nec- 
essarily in  visiting  the  hotels,  and  that  he  visited  them  these 
four  months  each  month,  as  he  says,  then  we  instruct  you  he  is 
entitled  to  recover  for  each  month  $1.50  and  six  cents  a  mile. 
If  it  is  twenty-five  miles  that  would  be  another  $1.50,  making 
$8.00  for  each  month,  and  for  the  four  months  it  would  be 
$12.00.  If  you  believe  the  plaintiff's  testimony,  and  there  is  no 
reason,  I  should  think,  why  you  should  not,  you  will  render  a 
verdict  for  the  plaintiff  for  $12.00.]*  If  not,  you  will  return 
a  verdict  for  the  defendant. 
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The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $12. 
On  motion  of  defendant,  a  rule  for  a  new  trial  was  granted.  On 
July  30,  1888,  the  rule  having  been  argued,  the  court  filed  the 
following  opinion : 

A  further  examination  of  the  question  presented  has  brought 
me  to  the  conclusion,  that  a  constable  is  entitled  for  visiting, 
monthly,  places  where  liquor  is  sold  as  required  by  the  act  of 
1887,  to  six  cents  per  mile,  from  his  home  to  all  the  places 
required  to  be  visited  and  returning,  taking  the  nearest  trav- 
eled route,  and  twenty  cents  for  each  place  necessarily  visited, 
being  the  fee  aJlowed  by  the  fee  bill  for  serving  a  summons  or 
notice. 

Under  this  ruling  the  plaintiff  is  entitled  to  a  tiifling  sum 
more  than  was  awarded  by  the  verdict.  But  he  seems  to  be 
satisfied ;  he  has  not  asked  for  a  new  trial.  A  new  trial  will 
be  granted  if  he  applies  for  it. 

July  30, 1888,  the  rule  for  a  new  trial,  entered  on  defend- 
ant's motion,  is  discharged. 

Judgment  having  been  entered  on  the  verdict,  the  defend- 
ant took  this  writ,  assigning  as  error : 

1,  2.  The  pai-ts  of  the  charge  embraced  in  [  ]  ^  * 

Mr,  Jas.  L.  Schaadt^  for  the  plaintiff  in  error : 

1.  Section  13,  article  III.,  of  the  constitution,  provides  that 
"  No  law  shall  extend  the  term  of  any  public  officer,  or  incease 
or  diminish  his  salary  or  emoluments  after  his  election  or  ap- 
pointment." 

(a)  A  constable  is  a  public  officer  within  the  meaning  of 
this  prohibition :  People  v.  Hays,  7  How.  Pr.  248 ;  Ogden  v. 
Raymond,  22  Conn.  379  (58  Amer.  D.  429) ;  2  Bl.  Com.  36, 
356 ;  Riddle  v.  Bedford  Co.,  7  S.  &  R.  391 ;  Koontz  v.  Frank- 
lin Co.,  76  Pa.  154 ;  Commonwealth  V.Evans,  74  Pa.  124;  Neale 
V.  Overseers,  5  W.  538 ;  Barnet  v.  School  Directors,  6  W.  &  S. 
46 ;  Burton  v.  Fulton,  49  Pa.  151 ;  Yealy  v.  Fink,  43  Pa.  212; 
1  Chitty  Cr.  L.  20-25 ;  Russel  v.  Shuster,  8  W.  &  S.  809 ; 
Commonwealth  v.  Deacon,  8  S.  &  R.  47 ;  McCullough  v.  Com- 
monwealth, 67  Pa.  32. 

(6)  Emoluments  of  office  are  defined  to  be,  every  perquisite, 
advantage,  profit  or  gain,  arising  from  the  possession  of  an  of- 
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fice :  Apple  v.  Crawford  Co.,  105  Pa.  300  ;  Commonwealth  v. 
Gamble,  62  Pa.  350.  For  performing  the  new  and  burdensome 
duties  required  by  §  12,  act  of  May  13, 1887,  P.  L.  112,  the 
constable  is  expected  to  bear  the  expenses  necessarily  incident 
to  the  visits,  and  it  follows  that  the  performance  of  these  du- 
ties diminishes  the  emoluments  of  his  office  to  the  extent  that 
he  is  out  of  pocket ;  and  if  this  be  true,  the  said  section  of  the 
act  is  unconstitutional.  " 

2.  II  the  foregoing  view  be  incorrect,  then  we  submit  that 
the  judgment  of  the  court  below  cannot  stand,  because  there 
is  no  statute  providing  fees  for  the  service  which  the  plaintiff 
rendered  as  constable. 

(a)  Fees  are  a  recompense  given  to  the  officer  for  services 
performed  in  the  execution  of  his  office  :  Musser  v.  Good,  11 
S.  &  R.  247.  As  a  prerequisite  to  the  liability  of  the  county, 
the  officer  must  show :  (1)  A  statute  fixing  the  compensation. 
(2)  A  law  authorizing  or  making  the  county  liable  to  pay  for 
such  service  out  of  its  treasury ;  Commonwealth  v.  Bacon,  6 
S.  &  R.  322  ;  Koontz  v.  Franklin  Co.,  76  Pa.  154  ;  French  v. 
Commonwealth,  78  Pa.  339 ;  Bussier  v.  Pray,  7  S.  &  R.  447  ; 
Kline  v.  Shannon,  7  S.  &  R.  377  ;  Barker  v.  Pittsburgh,  4  Pa. 
49 ;  Mercer  Co.  v.,  Patterson,  2  R.  105 ;  Irwin  v.  Northumber- 
land Co.,  1  S.  &  R.  504 ;  Act  of  March  28, 1814,  §  26,  6  Sm. 
L.  234 ;  Act  of  March  31, 1860,  §  12,  P.  L.  387. 

(6)  Under  §  33,  act  of  March  31, 1856,  P.  L.  207,  it  became 
a  constable's  duty  to  return  all  retailers  of  liquors,  and  at  each 
term  of  the  Court  of  Quarter  Sessions  to  make  return  on  oath, 
if  within  liis  knowledge,  of  all  places  within  his  bailiwick  kept 
and  maintained  in  violation  of  the  act.  A  similar  return  was 
required  under  §§  12, 13,  act  of  April  20, 1858,  P.  L.  368.  Like- 
wise, §  11,  act  of  May  13, 1887,  P.  L.  112,  provides  that  con- 
stables shall  make  return  under  oath,  during  the  first  week  of 
each  term  of  all  unlicensed  places  where  liquors  are  kept  or 
sold.  For  making  the  return  under  all  these  acts,  the  consta- 
ble is  allowed  by  the  fee-bill  $1.50.  But  under  §  12,  of  the 
act  of  1887,  it  is  made  the  duty  of  the  constable  to  visit  at 
least  once  a  month  all  places  within  his  jurisdiction  where 
liquors  are  kept  or  sold,  and  whenever  he  learns  of  a  violation, 
then  forthwith  to  make  return  of  the  same  with  the  witnesses. 
If,  on  his  visits,  he  discover  no  violations,  he  makes  no  return 
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except  at  the  regular  term,  as  the  law  stood  before  the  act  of 
1887.  The  constable  takes  his  oflSce  cum  onere :  Irwin  v. 
Northumberland  Co.,  1  S.  &  R.  505 ;  Wayne  Co.  v.  Waller,  90 
Pa.  99 ;  Huntingdon  Co.  v.  Commonwealth,  72  Pa.  80. 

Mr.  MarcuB  C.  L,  Kline^  for  the  defendant  in  error : 

1.  Section  14,  act  of  March  28, 1814,  P.  L.  359,  fixed  the 
fees  for  constables,  returns  to  the  Court  of  Quarter  Sessions, 
at  "  50  cents  each  for  one  day,"  and  three  cents  per  mile,  each 
mile  circular,  "  to  be  paid  out  of  the  coimty  funds."  Section 
11,  act  of  April  2, 1868,  P.  L.  13,  does  not  repeal  the  act  of 
1814,  in  that  the  services  are  to  be  paid  out  of  the  county  funds, 
but  increases  the  fees  to  be  paid  for  such  services  to  $1.50  for 
making  the  returns,  and  6  cents  for  each  mile  circular,  "  and 
same  fees  for  services  not  herein  specially  provided  for."  Un- 
der §  11,  act  of  May  13, 1887,  P.  L.  112,  the  duties  of  consta- 
bles are  similar  to  those  prescribed  by  §  33,  act  of  March  31, 
1856,  P.  L.  207;  §  13,  act  of  April  20,  1858,  P.  L.  368;  §  6, 
act  of  April  12,  1875,  P.  L.  41 ;  §  5,  act  of  May  21,  1885,  P.  L. 
23.  To  make  these  returns  the  constables  are  allowed  for 
making  the  return  at  each  term  il.50. 

2.  To  visit  monthly  all  places  where  liquor  is  sold  is  a  new, 
laborious  and  burdensome  duty,  especially  in  the  rural  dis- 
tricts and  where  hotels  are  numerous.  The  right  to  recover  for 
such  services  need  not  depend  upon  an  express  statutory  pro- 
vision on  the  subject.  "  In  this  state  we  have  always  proceed- 
ed on  the  safe  principle  of  requiring  statutory  authority,  either 
in  express  terms  or  by  necessary  implication,  for  all  such 
clainLS  upon  the  public  treasury:"  Wayne  Co.  v.  Waller,  90 
Pa.  103.  The  provision  of  §  11,  act  of  April  2, 1868,  P.  L.  13, 
"same  fees  for  services  not  herein  specially  provided  for,  as 
for  similar  services,"  indicates  that  constables  should  be  paid 
for  all  services  performed.  "  The  right  to  fees  or  compensation 
does  not  grow  out  of  any  contract  between  the  government  and 
the  officer,  but  arises  from  the  rendition  of  the  services : " 
5  Wait,  Act.  &  Def.,  1.  Therefore,  notwithstanding  §  13, 
article  III.,  of  the  constitution,  the  legislature  can  enlarge  the 
duties  of  an  officer  and  increase  the  same,  and,  if  paid  by  fees, 
the  officer  is  entitled  to  compensation  for  such  extra  duties,  as 
for  similar  seiTices. 
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Opikion,  Mr.  Justice  Stereett  : 

This  action  against  the  county  of  Lehigh  was  brought  by- 
Reuben  Semmel  to  recover  fees  alleged  to  be  due  him  for  offi- 
cial services  as  constable  of  North  Whitehall  township,  per- 
formed in  obedience  to  the  act  of  May  13, 1887,  the  twelfth 
section  of  which  declares :  *^  It  shall  be  the  duty  of  each  con- 
stable in  the  county  to  visit,  at  least  once  in  each  month,  all 
places  within  their  respective  districts,  where  any  of  said 
liquoiB  are  sold  or  kept,  to  ascertain  if  any  of  the  provisions 
of  this  or  any  act  of  assembly  relating  to  the  sale  or  furnish- 
ing of  such  liquors  have  been  or  are  being  violated,"  etc. 

The  eleventh  or  next  preceding  section  of  the  act,  declares : 
"  The  constable  of  the  respective  wards,  boroughs,  or  town- 
ships in  each  county,  shall  in  the  first  week  of  each  term  of 
the  Court  of  Quarter  Sessions  make  returns  under  oath  of  all 
places  in  his  bailiwick,  where  vinous,  spirituous,  malt,  or 
brewed  liquors,  or  any  admixture  thereof,  are  kept  for  sale  or 
sold,  except  stores  kept  by  druggists  and  apothecaries,  stating 
which  of  said  places  are  licensed  under  this  act,  and  which  are 
unlicensed,"  etc.  That  section  is  substantially  a  re-enactment 
of  similar  provisions  in  §  38,  act  of  March  31, 1856 ;  §  13,  act 
of  AprU  20, 1858,  and  §  6,  act  of  April  12,  1875.  It  will  be 
seen  by  reference  to  these  sections  that  for  more  than  thirty 
years  prior  to  the  passage  of  the  act  of  1887,  constables  were 
required  to  make  returns  substantially  the  same  as  those  speci- 
fied in  the  eleventh  section  of  that  act,'  above  quoted.  One  of 
the  obligations  assumed  by  plaintiff  below  when  he  accepted 
the  office  of  constable  in  March,  1887,  was  to  make  returns  as 
required  by  the  laws  then  in  force;  and  that  involved  the  duty 
of  acquiring  the  information  necessary  to  enable  him  to  cor- 
rectly and  intelligently  make  the  returns.  Compensation  for 
making  such  returns,  including  services  necessarily  connected 
therewith,  is  provided  for  in  the  fee-bill,  and  that  compensa- 
tion is  as  applicable  to  the  returns  required  by  the  eleventh 
section  of  the  act  of  1887,  as  it  was  to  the  returns  prescribed 
by  prior  enactments.  In  other  words,  his  official  obligation 
to  make  returns  to  each  Court  of  Quarter  Sessions  is  substan- 
tially the  same  now  as  when  he  was  elected,  and  that  involved 
the  duty  of  acquiring  the  necessary  information. 

The  twelfth  section  of  the  act  of  1887,  supra,  specifies  how 
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that  preliminary  duty  shall  be  performed,  viz.,  by  visiting 
places  where  liquors  are  sold  or  kept  at  least  once  in  each 
month,  etc.,  and  enforces  the  performance  thereof  by  appropri- 
ate penalties.  The  evil  intended  to  be  remedied  was  the  gen- 
eral indifference  and  carelessness  that  had  long  existed  in 
regard  to  making  the  required  returns.  While  the  duty  im- 
posed by  law  was  not  wholly  neglected,  it  was  generally 
attended  to  in  the  most  perfunctory  manner,  without  the 
slightest  effort  on  the  part  of  many  constables  to  obtain  such 
information  as  was  necessary  to  enable  them  to  make  full  and 
complete  returns.  Instead,  therefore,  of  prescribing  an  entirely 
new  duty,  requiring  services  not  theretofore  contemplated,  and 
for  which  no  compensation  was  provided,  the  twelfth  section 
of  the  act  of  1887,  was  intended,  we  think,  to  specifically  define 
and  more  effectually  enforce  the  performance  of  an  existing 
duty  necessarily  connected  with  the  making  of  a  proper  return, 
for  which  compensation  is  provided  in  the  fee-bill.  In  the 
absence  of  any  specific  provision  in  the  fee-bill  for  services 
necessarily  involved  in  making  a  proper  return,  the  reasonable 
inference  is  that  the  compensation  allowed  for  that  official  act 
was  intended  to  cover  all  services  necessarily  connected  there- 
with. 

It  was  not  claimed  that  any  separate  or  specific  compensa- 
tion for  the  services  in  question  is  given  by  the  fee-bill,  but  it 
was  contended  in  the  court  below  that  under  the  clause  which 
allows  "  same  fees  for  services  not  herein  specifically  provided 
for  as  for  similiar  services,"  plaintiff  was  entitled  to  compensa- 
tion ;  and  he  was  accordingly  permitted  to  recover  as  for  mak- 
ing each  return  to  court  and  mileage.  In  this  there  was  error. 
Assuming,  merely  for  argument  sake,  that  the  services  in 
question  are  separate  and  distinct  from  that  of  making  the 
required  return  to  court,  there  is  no  such  similarity  between 
them  as  to  justify  separate  compensation  under  the  clause  of 
the  fee  bill  above  quoted. 

Public  officers  who  are  paid  solely  by  fees  take  and  hold 
their  oflBces  cum  onere.  They  can  claim  no  compensation  for 
any  service  not  specified  or  provided  for  in  the  fee-bill.  It  is 
well  settled  that  they  cannot  be  paid  out  of  the  public  treasury 
without  statutory  warrant  therefor :  Mercer  Co.  v.  Patterson, 
2  R.  108 ;  Irwin  v.  Commissioners,  1  S.  &  R.  505,  and  Wayne 
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County  V.  Waller,  90  Pa.  99.  In  some  cases  the  rule  may 
operate  harshly ;  but  the  remedy,  if  any  is  needed,  rests  with 
the  legislature  alone.  The  courts  have  no  power  either  to 
make  or  amend  fee-bills. 

In  this  case,  however,  the  services  in  question  are  so  inti- 
mately connected  with  making  the  required  return  and  so  ne- 
cessary to  a  proper  performance  of  that  duty  that  they  cannot 
be  regarded  as  separate  and  distinct  services ;  but,  if  they 
could  be  so  regarded,  the  fee-bill  makes  no  provision  for  their 
separate  payment,  and  hence  plaintiff  below  was  not  entitled 
to  recover. 

It  therefore  follows  that  both  assignments  of  error  are  sus- 
tained. 

Judgment  reversed. 


APPEAL  OF  PERTH  AMBOY  TERRA  COTTA  CO. 
PERTH  AMBOY  TERRA  COTTA  CO.  v.  WOOD. 

PROM  THE  DECREE  OF  THE  COURT  OF  COMMON  PLEAS  OF 
MONTGOMERY  COUNTY. 

Argued  February  S,  1889— Decided  February  25, 1889. 

(a)  Green  executed  a  note  under  seal,  with  warrant  of  attorney  to  enter 
judgment,  signing  thereto  the  name  of  a  copartnership  and  his  own 
name,  upon  which  note  judgment  was  confessed  and  an  execution  issued 
and  levied  upon  the  copartnership  property. 

(b)  Wood  presented  his  petition  setting  foith  that  he  was  a  member  with 
Green  of  the  copartnership  defendant,  and  that  neither  the  copaitner- 
ship  nor  himself  was  indebted  to  the  judgment  plaintiff  when  the  note 
was  made,  praying  that  the  judgment  be  opened  and  for  an  issue. 

(c)  The  court  did  not  open  the  judgment  but  stayed  the  execution  and  or- 
dered an  issue  to  try:  (I)  whether  Wood  and  Green  were  partners  in 
the  defendant  fima  when  the  judgment  was  confessed,  and  (2)  if  so, 
what  if  anything  was  due  by  said  firm  upon  the  judgment  so  confessed. 

(d)  Upon  the  evidence  submitted  on  the  trial  of  the  issue,  and  under 
binding  instructions  from  the  court  thereon,  the  jury  found  that  the  co- 
partnership existed  at  the  time  referred  to,  and  that  there  was  nothing 
due  on  the  judgment. 

1.  In  such  case,  as  the  court  below  did  not  open  the  judgment  nor  refuse 
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to  open  \U  it  was  manifest  that  no  appeal  lay  at  the  suit  of  the  judgment 
plaintiff,  under  the  act  of  April  4, 1877,  P.  L.  53 :  JenkintownN.  Bank's 
App.,  ante  337,  followed. 
2.  The  issue  framed  was  merely  to  inform  the  conscience  of  the  court 
upon  the  particular  facts  embraced  in  it,  was  not  to  be  measured  by  the 
strict  rules  of  an  ordinary  jury  trial,  and  the  court  might  thereafter  open 
or  refuse  to  open  the  judgment,  notwithstanding  the  verdict. 
,  8.  And,  as  there  was  sufficient  evidence  to  show  that  Wood  and  Green 
were  copartners  in  tlie  judgment  defendant  firm,  the  judgment  con- 
fessed by  Green  in  his  own  name  and  in  that  of  the  copaitnership 
bound  no  one  but  himself. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Mitchell,  J  J. 

Nos.  215,  216  January  Term  1889,  Sup.  Ct. ;  court  below, 
No.  1  October  Term  1887,  C.  P. 

On  December  6,  1886,  E.  C.  Wood  filed  his  petition  in  the 
court  below  setting  forth  in  substance : 

That  on  May  15,  1886,  he  entered  into  a  copartnership 
with  Alfred  H.  Green,  for  the  manufacture  of  building  materials 
and  from  that  time  until  recently  said  Green  and  the  petitioner 
carried  on  said  business  at  Ardmore,  under  the  name  and 
style  of  the  Ardmore  Wood  Working  Company. 

That  on  October  8, 1886,  said  Green  without  the  knowledge 
of  the  petitioner  executed  a  bill  single  in  favor  of  the  Perth 
Amboy  TeiTa  Cotta  Co.,  for  the  sum  of  $1,617.70,  which  was 
as  follows : 

$1,617.70.  Philadelphla.,  Oct.  8, 1886. 

One  day  after  date  I  promise  to  pay  to  the  order  of  The 
Perth  Amboy  Terra  Cotta  Company,  sixteen  hundred  and 
seventeen  70-100  dollars,  without  defalcation  value  received 
with  interest.  And  further  I  do  hereby  authorize  and  empower 
any  attorney  of  any  court  of  record  of  Pennsylvania  or  else- 
where to  appear  for  and  to  enter  judgment  against  me  for  the 
above  sum,  with  or  without  declaration,  with  costs  of  suit, 
release  of  errors,  without  stay  of  execution,  and  with  5  per 
cent  added  for  collect  fees;  and  I  also  waive  the  right  of 
inquisition  on  any  real  estate  that  may  be  levied  upon  to 
collect  this  note,  and  do  hereby  voluntarily  condemn  the  same, 
and  authorize  the  prothonotary  to  enter  upon  the  fieri  facias 
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my  said  voluntary  condemnation  and  I  further  agree  that  said 
estate  may  be  sold  on  a  fieri  facias  and  I  hereby  waive  and 
release  all  relief  from  any  and  all  appraisement,  stay  of  exe- 
cution laws  of  any  state,  now  in  force  or  hereafter  to  be  passed. 
Abdmore  Wood  Working  Co.  [l.  s.] 
Alfred  H.  Green.  [l.  s.] 

That  on  November  16, 1886,  judgment  was  entered  on  said 
bill  single  against  the  Ardmore  Wood  Working  Co.  and 
Alfred  H.  Green,  and  the  same  day  a  fieri  facias  was  issued 
thereon  and  a  levy  made  upon  all  the  material,  unfinished 
work  and  other  property,  of  the  copartnership  at  Ardmore,  all 
of  which  were  advertised  at  sherifiE's  sale. 

That  said  bill  single  was  unauthorized  by  the  Ardmore 
Wood  Working  Company,  or  by  the  petitioner,  and  neither  the 
petitioner  nor  the  said  copartnership  ever  had  any  business  trans- 
actions with  the  judgment  plaintiff,  and  neither  was  in  any 
way  indebted  to  said  judgment  plaintiff  at  the  time  of  the  date 
of  said  bill  or  at  any  other  time. 

That  immediately  after  the  issuing  of  said  fieri  facias  and 
the  making  of  the  levy  thereon,  to  wit,  November  20,  1886, 
said  Alfred  H.  Green  committed  suicide,  and  the  petitioner 
then  first  learned  of  the  existence  of  said  bill  single  and  of  the 
judgment  thereon : 

Praying  that  a  rule  be  granted  to  show  cause  why  said  judg- 
ment should  not  be  opened  as  against  said  Ardmore  Wood 
Working  Company,  and.  the  petitioner  and  said  company  be 
let  into  a  defence,  etc. 

A  rule  having  been  granted  as  prayed  for,  testimony  was 
taken  on  depositions  and  filed,  showing  the  facts  sufficiently 
appearing  in  the  opinion  filed  on  June  6, 1887,  Swartz,  J. : 

Edward  C.  Wood,  the  petitioner,  alleges  that  Alfred  H. 
Green  entered  into  copartnership  with  him,  under  the  name 
and  style  of  the  Ardmore  Wood  Working  Company,  that  the 
said  Green  without  the  knowledge  of  Wood,  executed  a  bill 
single  to  the  Perth  Amboy  Terra  Cotta  Co.,  signing  thereto. 
"  Ardmore  Wood  Working  Co.,"  and  "  Alfred  H.  Green ; "' 
that  judgment  was  entered  upon  this  bill  single  and  execution- 
issued  ;  that  the  judgment  so  confessed  was  for  the  individual 
Vol.  cxxrv — 24 
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debt  of  said  Grreen  and  not  for  money  furnished  to  the  copartner- 
ship. 

Does  the  testimony  offered  establish  the  alleged  partner- 
ship? 

Upon  page  364  of  the  letter  book  produced,  we  find  a  copy 
of  a  letter  written  by  Green  to  one  Shannon  on  the  13th  day 
of  May,  1886.  Mr.  Green  writes :  "  I  did  not  advertise  for  a 
partner  as  yet,  as  I  was  not  sure  of  the  mill,  but  I  will  adver- 
tise to-morrow  or  next  day."  Two  days  afterwards,  on  May 
15th,  Alfred  H.  Green  and  Edward  C.  Wood  executed  a  lease 
for  the  mill  spoken  of  in  the  above  letter. 

It  will  not  do  to  say  that  Wood  signed  as  a  surety  for 
Green.  If  that  was  the  purpose  of  the  signature  we  should 
find  it  appended  to  the  printed  form  provided  in  the  lease. 
The  lease  indicates  that  Green  and  Wood  were  equal  partners 
in  the  Ardmore  mill,  the  place  where  the  business  of  the  Ard- 
more  Wood  Working  Company  was  conducted. 

On  and  after  the  15th  day  of  May,  we  find  numerous  letters 
written  by  Green  I'elating  to  the  business  at  the  Ardmore 
mill,  in  which  he  uses  the  personal  pronoun  we  in  speaking  of 
the  undertakings  of  the  concern.  Letters  relating  to  mill 
work  are  signed,  some  "  Ardmore  Wood  Working  Company, 
Alfred  H.  Green,  Manager:"  others,  "Alfred  H.  Green  & 
Co.,"  and  still  others  "  Alfred  H.  Green,  Manager."  On  the 
10th  of  June,  1886,  an  agent  of  Bradstreet's  commercial 
agency  called  on  Green.  He  was  informed  by  him  that  Alfred 
H.  Green  and  Edward  C.  Wood  were  partners  in  the  lumber 
business  at  the  Ardmore  mill.  A  card  was  offered  in  evidence 
with  the  words,  "  Ardmore  Wood  Working  Company,  Alfred 
H.  Green,  Manager,"  printed  on  its  face,  and  the  words,  "  Co., 
Edward  C.  Wood,  1131  N.  41st,"  indorsed  on  the  back  in' 
lead-pencil  in  the  handwriting  of  Green. 

By  the  death  of  Green  his  creditors  are  incompetent  to 
testify  in  this  case :  Karns  v.  Tanner,  66  Pa.  297 ;  Hanna  v. 
Wray,  77  Pa.  27 ;  Foster  v.  Collner,  15  W.  N.  557 ;  and  this 
incapacity  includes  Edward  C.  Wood.  Abbot  H.  Chase,  how- 
ever, is  competent.  He  was  an  employee  of  one  of  the  credi- 
tors of  the  Ardmore  Wood  Working  Company,  and  testifies 
that  Green  spoke  of  Wood  as  a  member  of  the  firm,  and  that 
Wood  was  about  to  put  $5,000  more  in  the  business. 
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We  cannot  lose  sight  of  the  fact  that  Wood  is  the  applicant 
to  have  the  judgment  opened.  He  calls  witnesses  in  support 
of  the  alleged  partnership.  In  the  testimony  before  us  Green 
confesses  the  existence  of  the  partnership,  and  Wood  now  asks 
that  his  confession  be  accepted  as  the  truth. 

But  it  is  claimed,  that  even  if  the  partnership  is  admitted 
the  judgment  should  not  be  disturbed,  because  the  confession 
was  for  money  used  by  the  firm  in  the  partnership  business. 

Partnership  property  may  be  sold  under  an  execution  upon 
a  judgment  confessed  by  a  single  partner  in  the  firm  name,  and 
for  a  firm  debt :  Ross  v.  Howell,  84  Pa.  129.  Where,  however, 
such  confession  is  for  an  individual  debt,  it  is  fraudulent 
against  all  partners  who  did  not  consent  thereto :  nor  is  it  suffi- 
cient to  show  that  the  judgment  so  confessed  was  for  money 
loaned  to  the  individual  member  of  the  firm  upon  his  credit, 
and  by  him  expended  in  the  business  of  the  firm.  In  such  a 
case,  there  is  no  privity  of  contract  between  the  claimant  and 
the  fii-m,  and  there  could  be  no  recovery  against  the  firm.  To 
make  the  claim  valid  against  the  partnership,  the  partners 
must  assume  it:  Donnally  v.  Ryan,  41  Pa.  306;  Brooke  v. 
Evans,  5  W.  200.  Such  assumption  may  be  inferred  if  the 
other  menbers  of  the  firm  knew  the  money  went  into  the  bus- 
iness and  consented  to  it :  Clay  v.  Cottrell,  18  Pa.  408.  It  is 
not  suflBcient  to  show  that  the  consideration  money  for  the 
judgment  went  into  the  firm. 

The  authorities  cited  by  the  plaintiff  on  this  point  are  all 
cases  where  the  partners  united  in  the  confession  of  the  judg- 
ment, or  assumed  the  debt  as  a  partnership  liability:  Rose  v. 
Keystone  Shoe  Co.,  18  W.  N.  565 ;  Seigel  v.  Chidsey,  28  Pa. 
279 ;  Walker  v.  Marine  Bank,  98  Pa.  574. 

There  is  no  testimony  to  show  that  Wood  knew  that  the 
money  received  from  the  terra  cotta  company  by  Green,  as 
their  agent,  was  used  by  the  firm,  or  that  he  assented  to  such 
use.  It  does  not  clearly  appear  that  the  money  was  so  used. 
It  was  deposited  to  the  name  of  Alfred  H.  Green.  The  money 
was  mingled  with  his  own.  Some  of  it  no  doubt  was  used  at 
the  Ardmore  mill.  A  number  of  the  checks  produced  by 
plaintiffs  are  drawn  to  "  A.  H.  G."  or  bearer.  Who  received 
the  money  drawn  on  some  of  these  checks  does  not  appear. 

The  failure  to  register  the  partnership  cannot  affect  this 
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case.  There  is  no .  attempt  to  show  that  the  plaintiflEs  gave 
credit  to  Green  as  the  owner  of  the  Ardmore  milling  business. 
Green  embezzled  the  money.  It  never  was  loaned  to  him. 
The  very  name  and  style  of  the  business  indicated  a  partner- 
ship or  corporation :  CaUender  and  Robinson,  96  Pa.  454,  we 
think  has  no  application. 

It  is  also  urged  that  the  rule  was  improvidently  granted 
upon  the  application  and  affidavit  of  Wood,  because  of  his 
incapacity  as  a  witness.  The  application  was  pi'operly  made 
by  him.  It  is  doubtful  whether  the  creditors  had  any  standing 
to  petition :  Grier  v.  Hood,  25  Pa.  432. 

The  weight  of  the  evidence  before  the  court  is  with  the 
applicant,  and  he  is  entitled  to  an  issue. 

And  now,  June  6, 1887,  an  issue  is  awarded  to  ascertain  the 
following  facts:  first,  whether  Alfred  H.  Green  and  Edward 
C.  Wood  were  copartners  in  the  lumber  business  at  the  Ard- 
more Mill  on  the  8th  day  of  October,  1886,  at  the  time  the 
judgment  was  confessed ;  and,  secondly,  if  at  that  time  such 
copartnership  did  exist,  what,  if  anything,  was  due  by  said 
firm  upon  the  judgment  confessed  to  the  Perth  Amboy  Terra 
Cotta  Co. ;  in  which  issue  the  said  Edward  C.  Wood  shall  be 
made  plaintiff  and  the  said  Perth  Amboy  Terra  Cotta  Com- 
pany defendant ;  all  proceedings  on  the  judgment  to  stay  in 
the  meantime. 

To  the  foregoing  order  the  judgment  plaintiff  excepted,  that 
the  court  erred : 

1.  In  staying  the  writ  of  execution  and  in  granting  an  issue. 

2.  In  refusing  to  so  frame  the  issue  gmnted  as  to  determine 
specifically  whether  or  not  the  money,  the  consideration  of  this 
judgment,  went  into  and  was  used  in  the  business  of  the  Ard- 
more Wood  Working  Co. 

By  the  court :  Exceptions  overruled  and  bill  sealed. 

The  issue  foimed  as  above  stated  was  called  for  trial  on 
October  11,  1888,  when  the  testimony  admitted  was  in  sub- 
stance the  same  as  that  submitted  on  the  hearing  of  the  rule 
for  an  issue.  The  court,  Weand,  J.,  charged  the  jurj-  as 
follows : 

There  are  several  very  nice  questions  of  law  arising  in  this 
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case  which  are  entirely  for  the  coxirt.  In  the  opinion  of  the 
court  there  is  no  testimony  here  upon  which  the  jury  is  to  pass, 
as  my  directions  to  you  are  that  on  the  undisputed  testimony 
in  this  case  it  is  your  duty  to  render  a  verdict  that  on  the  8th 
day  of  October,  1886,  a  partnership  existed  between  Alfred  H. 
Green  and  Edward  C.  Wood  in  the  lumber  business  at  the 
Ardmore  Mill.  On  the.  second  branch  of  the  case  I  instruct 
you  that  it  is  your  duty  to  find  that  as  such  partnership  did 
exist,  there  was  nothing  due  by  said  firm  upon  the  judgment 
confessed  to  the  Perth  Amboy  Terra  Cotta  Works. 

The  jury  returned  a  verdict  in  accordance  with  the  foregoing 
instructions.  A  rule  for  a  new  trial  having  been  discharged, 
on  December  7,  1888,  judgment  was  entered  on  the  verdict, 
when  the  defendant  in  the  issue,  the  plaintiff  in  the  judgment, 
took  an  appeal,  assigning  as  error,  in  substance : 

1.  The  order  of  June  6,  1887,  awarding  the  ispue,  and  in 
overruling  the  exceptions  thereto. 

2.  The  submission  of  the  cause  to  the  jury,  and  the  judg- 
ment entered  December  7,  1888,  upon  the  verdict  of  the  jury. 

The  defendant  in  the  issue,  plaintiff  in  the  judgment,  also 
took  a  writ  of  error,  specifying  that  the  court  erred : 

1.  In  granting  the  issue  and  staying  the  execution. 

2.  In  refusing  to  so  frame  the  issue  as  to  enable  the  judg- 
ment plaintiff  to  show  that  the  money  which  was  the  consider- 
ation of  the  bill  single  went  into  the  business  of  the  Ardmore 
Wood  Working  Company. 

Twenty-three  additional  assignments  of  error  relating  to  the 
admission  or  rejection  of  testimony,  were  not  in  accordance 
with  Rule  XXIV. 

On  the  argument  in  this  court,  the  parties  agreed  by  writing 
filed  that  both  causes  should  be  "  argued,  and  considered  by 
the  said  court,  with  the  same  force  as  if  the  court  below  had 
made  the  rule  absolute  when  the  issue  was  granted,  and  after 
verdict  had  stricken  off  the  judgment." 

Mr.  William  S,  Divine  and  Mr.  Montgomery  Evans  (with 
them  Mr.  Samuel  B.  Huey)^  for  the  appellant  and  plaintiff  in 
error : 

Cited :  (1)  Carmack  v.  Johnson,  2  N.  J.  Eq.  164 ;  Brown's 
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App.,  17  Pa.  480;  French  v.  Chase,  6  Greenl.  166;  Baldwin 
V.  Lord,  6  Pick.  348;  §§  13,  14,  act  of  April  14,  1851,  P.  L. 
615 ;  (2)  Callender  v.  Robinson,  96  Pa.  454 ;  Hogg  v.  Orgill, 
34  Pa.  344 ;  EngUsh's  App.,  119  Pa.  533 ;  Knarr  v.  Elgren,  19 
W.  N.  531 ;  (3)  Rose  v.  Shoe  Co.,  18  W.  N.  565 ;  Clay  v. 
Cottrell,  18  Pa.  412 ;  Ross  v.  Howell,  84  Pa.  129 ;  Carey  v. 
Bright,  58  Pa.  70. 

Mr.  JoBeph  Fomance  (with  him  Mr.  J.  Joaeph  Murphy')^  for 
the  appellee  and  defendant  in  error : 

Cited:  (1)  Hutchinson  v.  Ledlie,  36  Pa.  112;  Banning  v. 
Taylor,  24  Pa.  289 ;  (2)  Barley's  App.,  90  Pa.  321 ;  Wernet's 
App.,  91  Pa.  319;  Kneedler's  App.,  92  Pa.  428;  Eng^ 
lish's  App.,  119  Pa.  539;  Knarr  v.  Elgren,  19  W.N.  531; 
(3)  Spang  V.  Commonwealth,  12  Pa.  358 ;  (4)  Lewis  v.  Rogers, 
16  Pa.  21 ;  Scull's  App.,  115  Pa.  141 ;  (5)  Bredin's  App.,  92 
Pa.  241 ;  Rose  v.  Shoe  Co.,  18  W.  N.  565. 

Per  Curiam  : 

Edward  C.  Wood,  the  appellee  in  the  first  of  the  above  cases, 
and  the  defendant  in  error  in  the  second,  filed  his  petition  in 
the  court  below,  praying  that  the  judgment  in  controversy  be 
opened  as  to  the  Ardmore  Wood  Working  Company  and  the 
petitioner,  and  that  they  be  let  into  a  defence.  The  court, 
however,  did  not  open  the  judgment,  but  directed  an  issue  to 
ascertain  (a)  whether  Alfred  H.  Green  and  Edward  C.  Wood 
were  copartners  in  the  lumber  business  at  the  Ardmore  Mill 
on  October  8,  1886,  at  the  time  the  judgment  was  confessed ; 
and  (5),  if  at  that  time  such  copartnership  did  exist,  what,  if 
anything,  was  due  by  said  firm  upon  the  judgment  confessed 
to  the  Perth  Amboy  Terra  Cotta  Company ;  all  proceedings 
on  the  judgment  to  stay  in  the  meantime.  The  issue  thus  di- 
rected by  the  court  was  afterward  tried,  resulting  in  a  verdict, 
under  binding  instructions  from  the  court,  that  on  October  8, 
1886,  a  partnership  existed  between  Alfred  H.  Green  and  Ed- 
ward C.  Wood,  and  that  there  was  nothing  due  on  the  judg- 
ment.    Judgment  was  entered  on  this  verdict. 

As  the  court  below  did  not  open  the  judgment,  nor  refuse 
to  open  it,  it  is  manifest  no  appeal  lies  under  the  act  of  assem- 
bly.    This  point  is  expressly  ruled  by  Appeal  of  the  Jenkin- 
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town  National  Bank,  ante,  p.  337.  An  agreement  was  filed  at 
bar,  however,  that  the  case  should  be  considered  as  if  the  court 
had  made  a  formal  order  opening  it.  We  can  therefore  dispose 
of  both  the  appeal,  and  the  writ  of  error  which,  was  taken  to 
the  trial  of  the  issue. 

This  issue,  it  may  be  well  to  observe,  was  an  issue  framed 
merely  to  inform  the  conscience  of  the  court  upon  the  partic- 
ular facts  embraced  within  it,  and  is  not  to  be  measured  by 
the  strict  rules  applicable  to  an  ordinary  jury  trial.  The 
court  might  open  or  refuse  to  open  the  judgment,  notwith- 
standing the  verdict.  The  latter  was  not  binding  upon  the 
conscience  of  the  court.  As,  however,  judgment  was  entered 
upon  the  verdict,  we  assume  the  finding  of  the  jury  was  satis- 
factory, and  must  regard  the  judgment  in  question  as  set  aside.. 
Nor  do  we  see  how  any  other  result  could  have  been  properly 
arrived  at.  There  was  abundant  evidence  to  show  that  Wood 
and  Green  were  copartnei-s  in  the  Ardmore  Wood  Working 
Company.  It  follows  that  the  judgment  confessed  by  Green 
in  his  own  name  and  in  that  of  the  '*  Ardmore  Wood  Working 
Company,"  bound  no  one  but  himself.  It  was  a  confession 
under  seal,  and  under  all  the  authorities  could  not  bind  either 
Wood  or  the  Company.  The  assignments  upon  the  writ  of 
error  are  numeious  and  need  not  be  discussed  in  detail.  We 
find  nothing  which  requires  a  reversal. 

The  case  is  affirmed  both  upon  the  appeal  and 
the  writ  of  error. 
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21  SC  '26^ 
EEBOB    TO    THE    COTJBT    OP    COMMON    PLEAS    OF  DELAWARE 

COUNTY. 

Argued  February  12, 1889— Decided  February  25, 1889. 

1.  Where  a  tenant  has  received  from  his  landloix)  the  three  months  notice 
to  quit  required  by  an  existing  lease,  and  on  application  to  the  landlord 
he  is  told,  **If  you  want  to  stay,  you  can  stay,"  the  notice  is  in  effect 
withdrawn,  and  the  covenants  of  the  existing  lease  are  a  sufficient  cou- 
sideration  for  a  contract  of  renewal. 
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2.  The  weight  of  oral  testimony  is  largely  affected  by  matters  peculiarly 
before  the  trial  judge ;  an  impoitant  element,  too,  is  the  weight  to  be 
attached  to  writings,  with  the  circumstances  under  which  they  were 
written;  wherefore,  it  is  not  en*or  to  charge,  with  otlicr  proper  and 
appropriate  instructions,  that  **  the  testimony  is  about  equally  balanced." 

8.  If  on  the  tiial,  an  offer  of  improper  testimony  upon  the  measure  of 
damages  is  admitted,  but  afterwards  the  jury  are  charged  that  the  testi- 
mony received  was  erroneous,  and  correct  instructions  as  to  the  true 
measure  of  damages  are  given,  the  error  in  the  admission  of  the  offer 
is  thereby  cured. 

Before  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 
and  Mitchell,  JJ. 

No.  189  January  Term,  1888,  Sup.  Ct. ;  coui-t  below.  No.  86 

June  Term  1886,  C.  P. 

•  • 

On  April  2,  1886,  J.  Howard  Supplee,  attorney  in  fact  of  J. 
F.  Tobias,  by  duly  executed  letters,  began  proceedings  before 
a  justice  of  the  peace,  under  the  landlord  and  tenant  act  of 
December  14,  1863,  P.  L.  (1864)  1125,  to  dispossess  John 
Timothy  of  the  demised  premises,  resulting  in  a  judgment  on 
April  12th,  in  favor  of  the  plaintiff  for  the  possession  of  the 
premises  and  costs.  The  writ  awarded  liaving  been  executed, 
the  defendant  filed  an  appeal  to  the  Court  of  Common  Pleas, 
which  was  put  at  issue  under  a  plea  that  "  on  March  23,  1886, 
the  premises  were  demised  and  let  unto  the  defendant  for  a 
further  period  irom  April  1,  1886,  under  the  same  rent,"  etc. 

At  the  trial  on  September  '26,  1887,  it  was  shown  that  on 
March  31,  1884,  the  plaintiff,  as  attorney  in  fact  of  Joseph  F. 
Tobias,  the  owner,  by  written  articles  had  demised  a  tract  of 
farm  land  in  Radnor  township  to  the  defendant  for  the  term  of 
one  year  from  April  1, 1884,  at  the  rental  of  $365,  in  quarterly 
payments.  The  article  contained  a  provision  that  either  party 
might  teiminate  the  lease  at  the  end  of  said  term,  by  giving 
the  other  notice  thereof  at  least  thirty  days  prior  thereto.  The 
defendant  went  into  possession  under  the  lease  and  held  over 
during  thAecond  year. 

On  December  31,  1885,  the  plaintiff  served  a  notice  on  the 
defendant  to  quit  the  premises  at  the  end  of  the  then  current 
year.  On  March  4,  1886,  the  plaintiff  leased  the  farm  to 
Michael  Gaffeny,  and  on  April  2d,  the  defendant  continuing 
in  possession,  the  proceedings  were  begun  which  terminated 


Digitized  by 


Google 


SUPPLEE  V.  TIMOTHY.  377 

Statement  of  Facts. 

as  stated.  On  April  13th,  the  constable,  who  had  the  writ  of 
dispossession  for  execution,  found  the  defendant  removing  his 
stock,  implements  and  property  and  gave  him  further  time. 
The  removal  was  compfeted  between  April  13th  and  16th, 
when  Gaffeny  took  possession. 

The  defendant  testified  that  after  the  notice  to  quit  had 
been  served  on  him  he  saw  the  plaintiff  who  then  wanted  $400 
rental ;  that  a  week  or  so  afterwards  he  went  to  Mr.  Tobias, 
the  owner,  in  Philadelphia.     The  defendant  proceeded : 

"  And  I  told  Mr.  Tobias  all  about  it,  and  Tobias  said,  No,  if 
you  want  to  stay,  John,  you  can  stay  on  there  ;  you  know,  he 
said,  John,  that  I  do  not  care  a  great  deal  for  a  few  dollars ; 
and  with  that  I  made  my  mind  easy. 

"Q.  You  didn't  get  ready  to  go  out? 

^*  A.  No,  sir ;  a  week  or  so  afterward,  I  met  Mr.  Supplee,  and 
I  asked  Mr.  Supplee  if  I  could  stay,  and  he  asked  me  what  I 
was  going  to  do,  and  I  told  him  that  I  would  stay  on ;  I  told 
him  that  I  had  seen  Mr.  Tobias,  and  that  he  had  told  me  I 
could  stay  on  there." 

Subsequently  the  defendant,  as  he  testified,  told  Mr.  Sup- 
plee that  rather  than  go  out  lie  would  pay  the  increased  rental. 
The  defendant  testified  further  that  he  had  twelve  cows,  two 
horses  and  farming  implements  which  he  had  been  obliged  to 
dispose  of  by  sale  within  a  week  or  so  after  he  was  ejected, 
because  he  could  get  no  other  place ;  he  sold  his  cows  at  $12 
apiece,  that  he  had  given  f55  and  $75  for ;  that  his  loss  was 
"  a  good  bit.     It  was  $1,000." 

William  Grogan,  called  for  defendant,  was  asked  to  testify 
to  the  loss  sustained  by  the  defendant  upon  the  sale  of  his 
stock  at  private  sale. 

Objected  to. 

By  the  court :  He  would  not  be  permitted  to  sell  them  ex- 
cept at  a  fair  sale,  and  then  I  am  inclined  to  think  it  is  his 
duty  to  give  fair  notice  to  the  plaintiff  that  he  would  hold  him 
for  the  difference.  We  will  hear  the  evidence,  and  note  an 
exception.^ 

Under  this  offer  the  witness  testified  that  he  had  been  called 
on  with  Benjamin  Kirk,  who  had  since  died,  to  put  a  valua- 
tion on  the  stock  sold ;  they  valued  the  loss  on  the  cows  at 
about  $200,  adding  $17  a  head  to  what  he  had  sold  them  at ; 
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the  loss  on  the  horses  at  $50 ;  the  loss  on  his  farming  imple- 
ments at  $300 ;  on  his  furniture  at  f  100.  The  defendant  had 
told  the  appraisers  the  prices  at  which  he  had  sold,  and  they 
knew  the  value  of  the  articles. 

On  part  of  the  plaintiff,  J.  F.  Tobias,  the  owner  of  the 
land,  testified  that  the  defendant  had  been  to  see  him  after  the 
notice  to  quit  was  seized,  desiring  to  re-lease  the  farm,  but 
the  witness  refused  to  interfere  with  his  attorney  in  fact,  to 
whom  he  referred  the  defendant ;  he  did  not  say  to  the  de- 
fendant he  could  stay  on,  and  on  February  20,  1886,  he  had 
sent  to  the  defendant  a  letter,  which  defendant  had  admitted 
on  the  witness  stand  he  had  received,  and  of  which  the  follow- 
ing was  a  copy  : 

"  Dear  sir :  I  have  just  seen  Mr.  Supplee,  the  agent  of  my 
property  now  occupied  by  you,  and,  as  he  tells  me  there  is 
some  misunderstanding  about  the  renewal  of  the  lease,  I  would 
like  you  to  see  him  on  Monday  and  arrange  the  matter.  Any 
arrangement  you  make  with  J.  Howard  Supplee  will  be  satis- 
factory to  me.  [Signed]  Joseph  F.  Tobias." 

At  the  close  of  the  testimony,  the  court,  Clayton,  P.  J., 
after  referring  briefly  to  the  preliminary  facts,  charged  the 
jury: 

The  defence  is  ithat  within  a  week  after  the  receipt  of  the 
notice,  after  having  tried  to  nmke  terms  with  the  agent,  he 
called  upon  the  proprietor,  Mr.  Tobias,  and  that  Mr.  Tobias 
told  him,  that  as  he  ha^  been  a  good  tenant  and  had  been  on 
the  property  a  long  time,  he  did  not  care  for  the  loss  of  a  few 
dollars,  and  that  he  could  stay  on  at  the  old  rent,  or  words  to 
that  effect.  The  proceedings,  however,  went  on ;  they  were 
not  interrupted ;  and,  at  the  expiration  of  the  notice,  Mr. 
Tobias,  or  his  agent,  issued  his  process,  and  the  defendant  was 
ejected.  Now,  on  the  20th  of  February,  (notice,  you  will 
remember,  was  given  on  the  31st  of  December,)  Mr.  Tobias 
wrote  a  letter  to  the  defendant  informing  him  that  there  was 
some  misunderstanding,  and  that  he  should  see  Mr.  Supplee. 
This  was  on  the  20th  of  February.  Now  the  main  question 
in  the  case  is,  whether  there  was  a  binding  agreement  between 
Mr.  Tobias,  the  proprietor,  and  Timothy,  to  continue  the  lease 
on  its  old  terms  for  another  year.     In  other  words,  did  Mr. 
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Tobias  agree  to  forbear  to  proceed  under  his  notice  ?  A  volun- 
tary ^•"'jagement,  without  a  consideration,  is  not  binding  in 
law.  Every  agreement  requires  some  consideration.  This 
point,  however,  I  have  reserved  for  future  consideration. 

So  far  as  the  present  case  is  concerned,  therefore,  I  instruct 
you  that  if  Mr.  Tobias,  after  the  notice  to  quit  had  been 
served,  entered  into  a  new  contract  with  the  defendant,  and 
agreed  that  the  tenant  should  stay  for  another  year  at  the  old 
rent,  then  he  could  not  lawfully  dispossess  the  defendant,  and 
the  defendant  may  recover  in  this  action.  Now,  you  will 
observe  that  the  defendant  by  his  plea  admits  the  lease,  admits 
the  notice,  admits  the  regular  proceedings,  and  sets  up  as  a 
defence  a  new  agreement.  The  law  requires  him  to  prove 
that  agreement.  It  does  not  require  the  landlord  to  disprove 
it.  The  defendant  must  prove  it.  He  has  alleged  what  he 
has  set  up  as  a  defence,  and  admitted  the  landlord's  case.  It 
is,  therefore,  his  duty  to  prove  to  your  satisfaction  that  this 
agreement  was  made.  The  burden  is  upon  him,  for  by  his 
plea,  as  beFore  stated,  he  admits  the  lease  and  the  notice  to 
quit,  and  he  virtually  admits  that  all  the  proceedings  were 
regular,  and  relies  wholly  upon  the  alleged  new  agreement. 

[The  proof  of  that  agreement  mast  be  satisfactory  to  the 
jury.  The  testimony  is  about  equally  balanced.]  *  The  defend- 
ant alleges  that  the  landlord  did  agree  that  he  should  stay  on 
at  the  same  rent ;  the  landlord  most  emphatically  denies  that 
any  such  agreement  was  ever  made.  Both  are  about  equally 
interested.  It  will  be  for  you  to  say  whether  one  is  entitled 
to  more  credit  than  the  other.  As  a  rule,  where  witnesses 
disagree,  where  their  testimony  conflicts,  it  is  the  duty  of  the 
jury  to  look  at  all  the  surrounding  circumstances,  to  look  at 
the  subsequent  conduct  of  the  parties,  and  to  ascertain,  if 
they  can,  which  tells  the  truth.  And  that  will  be  your  duty 
in  this  case.  In  the  first  place,  you  will  say,  the  parties  being 
in  direct  conflict,  was  their  subsequent  conduct  consistent 
with  such  an  agreement?  You  will  at  once  see  that  Mr. 
Tobias'  conduct  is  not  consistent  with  such  an  agieement,  for 
he  went  on  and  dispossessed  the  man,  and  on  the  20th  of 
February  sent  him  a  notice  that  there  was  some  misunder- 
standing, and  that  he  must  see  his  agent,  Mr.  Supplee.  You 
will  say  whether  it  is  consistent  for  a  proprietor,  after  he  has, 
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by  a  solemn  deed,  created  an  agency,  and  put  the  whole 
account  in  the  hands  of  an  agent,  whether  it  is  consistent  for 
him,  without  a  revocation  of^  that  agency,  to  interfere  with  his 
agent's  conduct.  You  will  also  look  at  the  subsequent  con- 
duct of  Timothy.  He  says  that,  within  a  week  after  the 
notice  was  served  upon  him,  that  Mr.  Tobias  made  such  an 
agreement  with  him,  and  that  he  relied  upon  it ;  yet  he  tells 
you  he  afterward  agreed  with  Mr.  Tobias'  agent  to  pay  a  rent 
of  $400  a  year,  and  the  only  reason  that  it  was  not  carried 
out  was  that  the  agent  said,  you  must  go  and  give  Mr.  Gafifeny 
$5  to  give  up  his  right,  and  that  he  said  that  he  would  not  do 
that,  and  the  agreement,  therefore,  went  oflf. 

Now,  is  it  consistent  with  a  positive,  well  settled  agreement 
with  Mr.  Tobias,  upon  which  the  defendant  was  relying,  that 
he  should  afterward  agree  with  the  agent  to  pay  an  advanced 
rent?  You  will  look  at  all  these  Surrounding  circumstances, 
for  you  are  to  say  which  of  these  two  witnesses  tell  the  truth. 
They  cannot  both  be  telling  the  truth ;  they  may  both  tell  the 
truth  so  far  as  they  remember  it.  Mr.  Timothy  may  have  had 
a  conversation  with  Mr.  Tobias,  and  he  may  have  taken  some- 
thing that  Mr.  Tobias  said  as  an  indication  that  he  could  stay, 
and  his  anxiety  to  stay  may  have  induced  him  to  believe  that 
there  was  a  positive  agreement  that  he  should.  It  may  be 
that  Mr.  Tobias  sympathized  with  the  man ;  it  may  be  that  he 
received  him  kindly,  it  may  be  that  he  said  to  him,  "Mr. 
Timothy,  you  have  been  on  that  place  for  11  years ;  I  have  no 
desire  to  remove  you  or  put  you  out;  go  and  see  Mr.  Supplee, 
or  I  will  see  Mr.  Supplee  for  you  and  see  what  can  be  done." 
Now,  something  of  this  kind  may  have  been  said;  but  the 
question  for  you  is,  was  there  a  positive  agreement?  not  was 
there  a  convei-sation  upon  that  subject?  It  will  be  for  you  to 
say,  gentlemen,  whether  the  minds  of  the  parties  came  together. 

As  I  before  stated  to  you,  where  one  party  is  interested,  or 
where,  as  in  this  case,  both  are  interested,  all  other  circum- 
stances being  equal,  one  is  not  entitled  to  more  credit  than  the 
other;  but,  if  you  find  that  there  was  such  an  agreement;  if 
you  find  that  the  minds  of  the  parties  came  together,  then  I 
instruct  you  that  you  may  find  for  the  defendant.  But,  if 
you  are  in  doubt  upon  that  point,  if  you  cannot  say  from  the 
evidence  that  there  was  such  an  agreement,  then  the  verdict 
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should  be  for  the  plaintiff,  for  it  is  the  duty  of  the  defendant 
to  prove  that  such  an  agreement  was  made.  And  if  he  fails 
to  prove  it  to  your  satisfaction,  then  the  plaintiff  is  entitled  to 
your  verdict.  In  this  view  you  will  consider  the  letter  of  Mr. 
Tobias,  which  was  sent  on  the  20th  of  February.  It  is  quite 
clear,  that  according  to  his  understanding,  no  such  an  agree- 
ment had  been  made  at  that  time,  at  least,  for  the  letter 
expresses  what  he  believed.  A  mere  conversation,  gentlemen, 
is  not  an  agreement.  An  agreement  in  law,  is  a  contract 
between  two  or  more  parties  to  do  or  not  to  do  some  particular 
thing  for  a  sufficient  consideration.  All  the  terms  of  the 
agreement  must  be  understood  between  the  parties;  their 
minds  must  come  together.  There  must  be  nothing  left  for 
inference,  and  there  must  be  nothing  left  for  future  adjust- 
ment. The  agreement  must  be  complete  in  all  its  essential 
parts,  and  the  parties  must  understand  it.  Then  it  is  binding. 
Negotiations  for  an  agreement  are  not  binding.  Offerings 
upon  one  side,  propositions  or  suggestions,  in  endeavors  to 
come  to  an  understanding  not  fully  acquiesced  in,  are  not  con- 
tracts in  law.  When  a  contract  is  made,  the  law  requires  the 
parties  to  stand  by  it.  But  it  must  be  a  perfect  contract; 
they  must  understand  what  they  are  agreeing  to ;  the  minds  of 
the  parties  must  come  together ;  there  must  be  a  consideration 
for  it,  and  then,  when  the  contract  is  made  in  that  way,  the  law 
will  not  permit  the  parties  to  avoid  it.  It  will  be  for  you  to 
say  whether,  under  all  the  evidence,  that  kind  of  a  contract 
was  made  yi  this  case,  for  no  other  kind  of  an  agreement  will 
be  of  avail  for  the  defendant.  You  will  see  here  the  written 
lease.  All  its  terras  are  reduced  to  writing;  it  was  signed, 
sealed,  and  delivered  by  the  parties ;  it  was  made  with  the 
agent,  Mr.  Supplee.  Under  that  lease  a  regular  written  notice 
was  given,  and  the  proceedings  were  regular,  so  far  as  they 
appear.  They  are  ndmitted  to  be  regular.  Then  you  have 
nothing  to  try  as  to  that  lease  and  these  proceedings.  There 
must  have  been  a  perfect  understanding  between  these  parties, 
for  you  to  avoid  them,  that  aU  those  proceedings  which  had 
gone  before  were  to  be  abrogated,  and  that,  from  that  time,  the 
lease  was  to  be  renewed  for  another  year. 

If  there  was  such  an  agreement,  then  the  defendant  is  en- 
titled to  a  verdict.    If  you  find  that  there  was  not — ^if  such 
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an  agreement  has  not  been  proved  to  your  satisfaction — ^then 
the  verdict  should  be  for  the  plaintiff.  If  you  should  find 
for  the  plaintiff,  you  will  simply  so  state  it.  That  is  to  say, 
if  you  find  that  there  was  no  such  an  agreement,  or  that  it  has 
not  been  satisfactorily  proved  to  you,  then  you  will  simply  say 
by  your  verdict  that  you  find  for  the  plaintiff.  There  will  be 
no  assessment  of  damages  in  that  case.  If,  upon  the  other 
hand,  you  come  to  the  conclusion  that  there  was  such  an  agree- 
ment as  I  have  stated  to  you  to  be  requisite,  then  your  verdict 
will  be  for  the  defendant,  and  you  will  find  the  damages  that 
he  has  suffered  because  of  the  unlav^^ul  ejectment ;  because,  if 
there  was  such  an  agreement,  the  ejectment  was  unlawful. 

Now,  in  ascertaining  the  damages,  you  must  depend  upon 
the  testimony  and  not  decide  the  case  from  mere  supposition. 
I  charge  you  that  the  defendant  could  not,  after  he  removed 
from  the  premises,  sacrifice  his  goods  and  charge  the  plaintiff 
with  the  difference.  He  could  not  do  that.  It  was  his  duty 
to  do  the  best  he  could  with  his  property,  and  if  he  wanted  to 
hold  the  plaintiff  for  the  difference  between  the  then  value 
and  the  proceeds  of  the  sale  of  the  goods,  he  should  have  given 
him  notice  that  he  intended  to  sell  them  and  that  he  had  no 
place  to  store  them,  and  that  he  would  hold  him  for  the  dif- 
ference. He  could  not  have  the  property  assessed  or  valued 
by  appraisers  for  himself  without  notice  to  the  other  party, 
and  then  at  a  private  sale  sell  them  and  hold  the  landlord  for  the 
difference.  The  law  will  not  permit  that  method  of  settling 
the  damages.  It  was  his  duty  to  have  done  the  best  he  could 
with  his  property  and  whatever  damages  he  suffered,  the  costs 
of  storing,  removing  and  caring  for  them,  would  be  a  part  of 
his  damages.  [If  they  were  sold  then,  they  should  be  sold  at 
the  very  best  price  that  could  be  obtained,  and  he  should  so 
prove  to  you,  and  the  difference  between  the  real  value  and 
what  they  were  sold  for  would  be  the  proper  measure  of  the 
damages.  This  does  not  appear  to  have  been  done.  He 
called  in  a  couple  of  friends,  and  they  put  a  valuation,  not 
upon  the  property,  but  upon  the  damages,  and  a  part  of  the 
damages  they  assess  was  the  deprivation  of  the  use  of  the 
property,  which,  one  of  the  witnesses  says,  was  $100.  That 
mode  of  ascertaining  the  damages  is  very  unsatisfactory  and 
improper.     You  must  have  evidence  of  the  loss  he  suffered 
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from  the  deprivation  of  the  use  of  his  property,  and  you 
should  find  that  from  the  evidence.  You  will  have  to  assess 
them  as  best  you  can  if  you  find  that  there  was  an  agreement.]  ^ 
That  is  about  all  the  information  I  can  give  you. 

Let  me  repeat  the  point  in  the  case.  It  is  this :  Was  there 
a  perfectly  settled  and  understood  agreement  between  Mr. 
Tobias  and  Mr.  Timothy  that  he  would  not  proceed  to  eject 
him  under  the  notice,  and  did  he  agree  that  he  should  stay 
there  for  another  year  at  the  same  rent  ?  If  you  find  from  the 
evidence  that  there  was  such  an  agreement  understood  be- 
tween the  parties  in  all  its  essential  terms,  then  you  may  find 
for  the  defendant,  and  proceed  to  assess  the  damages  he  suf- 
fered from  this  unjust  ejectment.  If  you  find  that  there  was 
no  such  agreement,  or  if  the  evidence  of  it  is  not  satisfactory 
to  you,  being  conflicting,  the  burden  being  upon  the  defendant 
to  establish  it,  jbhen  you  will  find  for  the  plaintiff.  With  these 
remarks,  gentlemen,  I  will  leave  the  case  with  you. 

The  following  points  are  reserved :  (1)  Whether  the  alleged 
agreement  to  permit  the  defendant  to  remain  for  another  year, 
as  stated  by  the  defendant,  is  not  nudum  pactum ;  (2)  Whether 
the  evidence  of  the  agreement,  stated  in  the  first  point,  is 
sufficient  in  law  to  warrant  the  court  in  submitting  the  case 
to  the  jury.* 

The  jury  returned  a  verdict  in  favor  of  the  defendant  and 
assessed  the  damages  at  the  sum  of  $200.     A  rule  for  a  new 
'  trial  being  subsequently  discharged,  judgment  was  entered  on 
the  verdict  and  on  the  questions  reserved  in  favor  of  the  de- 
fendant.    The  plaintiff  then  took  this  writ,  assigning  as  error : 

1.  Tlie  admission  of  defendant's  offer.^ 

2,  3.  The  parts  of  the  charge  embraced  in  [  ]  •  ^ 

4.  The  entry  of  judgment  for  the  defendant  on  the  questions 
reserved.* 

Mr,  George  E.  Darlington,,  for  the  plaintiff  in  error : 
Cited :  Koenig  v.  Bauer,  57  Pa.  168. 

Mr.  V.  Gilpin  Robinson  (with  him  Mr.  Horace  P.  Green^^ 
for  the  defendant  in  error : 

Cited :  Swartz  v.  Hauser,  10  W.  N.  435 ;  Unangst  v.  Krae- 
mer,  8  W.  &  S.  391 ;  Louchheim  v.  Henzey,  9  W.  N.  571. 
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Opinion,  Mr.  Justice  Mitchell  : 

The  fourth  assignment  of  error  raises  the  only  points  of  law 
in  the  case,  viz. :  whether  an  agreement  to  allow  the  tenant  to 
remain  another  year  was  nudum  pactum,  and  whether  there 
was  sufficient  evidence  of  such  agreement  to  go  to  the  jury. 
The  circumstances  were  briefly  these:  A  tenant  having  re- 
ceived from  the  landlord's  agent  the  required  three  months' 
notice  to  quit,  went  to  the  landlord  himself,  and  was  told  in 
effect,  '*  If  you  want  to  stay  you  can  stay." 

That  such  a  conversation  may  amount  to  an  agreement  is 
not  denied,  and  we  do  not  see  any  difficulty  about  the  consid- 
eration. It  is  argued  that  the  tenant,  having  made  no  promise 
to  stay,  could  not  be  held ;  and  therefore  the  landlord  should 
not  be.  But  there  was  evidence  on  which  a  jury  could  have 
held  the  tenant.  If  A.  asks  B.  to  do  a  certain  thing  for  him, 
and  B.  assents,  it  is  not  necessary  for  A.  to  make  a  promise  to 
pay  in  express  terms ;  his  preceding  request  is  sufficient  evi- 
dence of  consent  to  bind  himself  as  well  as  the  other.  More- 
over, the  situation  of  the  parties  was  this:  A  lease  was  in 
existence  which  bound  both  until  notice  was  given  to  terminate 
it.  Notice  was  given  ;  the  tenant  in  effect  asked  the  landlord 
to  withdiaw  it,  and  the  landlord  assented.  The  notice  being 
withdrawn,  both  parties  were  remitted  again  to  the  lease  whose 
mutual  covenants  were  sufficient  consideration. 

But  there  was  evidence  of  an  express  promise  by  the  tenant 
as  well  as  the  landlord.  Timothy  testifies :  "  I  went  to  see 
Mr.  Tobias,  and  told  him  all  about  it,  and  Tobias  said,  No,  if 
you  want  to  stay,  John,  you  can  stay  on  there.".  ..."  A  week 
or  so  afterwards  I  met  Mr.  Supple,  ....  I  told  him  that  I 
would  stay  on  ;  I  told  him  I  had  seen  Mr.  Tobias,  and  that  he 
told  me  I  could  stay  on  there."  With  this  evidence  the  judge 
could  not  have  refused  to  submit  the  case  to  the  jury. 

Was  it  error  to  say  to  the  jury,  as  complained  of  in  the 
second  assignment,  that  "  the  testimony  is  about  equally  bal- 
anced?" The  balance  of  testimony  depends  on  very  many 
things.  It  cannot  be  measured  by  numerical  count  of  wit- 
nesses. It  is  largely  influenced  by  their  manner,  their  readi- 
ness and  confidence  in  testifying,  their  opportunities  of 
knowledge,  the  accuracy  of  their  memory,  their  apparent  truth- 
fulness and  impartiality,  etc.     An  important  element,  too,  is 


Digitized  by 


Google 


SUPPLEE  v.  TIMOTHY.  385 

Opinion  of  the  Court 

the  weight  to  be  given  to  writings  (as  in  this  case  the  letter 
of  Mr.  Tobias),  in  connection  with  the  circumstances  under 
which  they  were  written.  All  of  these  matters  are  before  the 
trial  judge,  and  it  should  require  a  very  plain  error  on  his  part 
to  justify  this  court  in  saying  that  his  right  of  comment  was 
exceeded.  The  learned  judge  in  this  case  said  to  the  jury  in 
this  connection,  "It  is  tiierefore  his  (the  tenant's)  duty  to 
prove  to  your  satisfaction  that  this  agreement  was  made.  .  .  . 
The  proof  of  that  agreement  must  be  satisfactory  to  the  jury. 
The  testimony  is  about  equally  balanced.  The  defendant 
alleges  that  the  landlord  did  agree  that  he  should  stay  on  at 
the  same  rent;  the  landlord  most  emphatically  denies  that 
any  such  agreement  ever  was  made."  He  then  goes  on  to  give 
the  jury  some  very  clear  and  correct  suggestions  as  to  the 
weighing  of  conflicting  testimony,  and  calls  their  attention  in 
accurate  and  positive  language  to  the  law  that  *'  a  mere  con- 
versation is  not  an  agreement,"  etc.  The  expression  that  "  the 
testimony  is  about  equally  balanced,"  taken  in  its  proper  con- 
nection, in  a  charge  that  as  a  whole  was  decidedly  favorable 
to  the  plaintiff,  cannot  be  justly  complained  of  by  him  now. 

The  first  and  third  assignments  relate  to  the  evidence  upon 
the  damages.  The  jury  were  charged  that "  in  ascertaining  the 
damages  you  must  depend  on  the  testimony,  and  not  decide 
the  case  from  mere  supposition.  The  defendant  could  not 
sacrifice  his  goods  and  charge  the  plaintiff  with  the  dif- 
ference  It  was  his  duty  to  do  the  best  he  could  with  his 

property,  and  if  he  wanted  to  hold  the  plaintiff  for  the  dif- 
ference   he  should  have  given'  him  notice If 

they  were  sold  they  should  be  sold  at  the  very  best  price  that 
could  be  obtained,  and  he  should  so  prove  to  you,  and 
the  difference  between  the  real  value  and  what  they  sold 
for  would  be  the  proper  measure  of  damages.  This  does  not 
appear  to  have  been  done.  He  called  in  a  couple  of  friends 
and  they  put  a  valuation,  not  upon  the  property  but  upon  the 

damages That   mode  of   ascertaining  the  damages  is 

very  unsatisfactory  and  improper.  You  must  have  evidence 
of  the  loss  he  suffered  from  the  deprivation  of  the  use  of  his 
property,  and  you  should  find  that  from  the  evidence.  You 
will  have  to  assess  them  as  best  you  can  if  you  find  there  was 
an  agreement."  Certainly  the  plaintiff  in  error  cannot  com- 
VoL.  cxxiv — 26 
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plain  of  this  charge  as  a  matter  of  law.  Some  expressions, 
taken  apait  from  their  connection,  are  loose  enough  to  allow 
the  jury  to  guess  at  a  verdict,  but  the  jury  were  twice  expressly 
told  they  could  not  do  that,  but  must  find  the  damages  proved 
by  the  evidence,  and  the  charge,  as  a  whole,  gave  them  the 
correct  rule  by  which  damages  were  to  be  measured. 

The  only  question,  therefore,  is  whether  there  was  any  evi- 
dence on  which  the  jury  could  apply  the  rule  given  them. 
The  evidence  was  loose  and  unsatisfactory,  as  the  court  below 
said,  but  we  cannot  say  there  was  none.  Timothy  himself 
stated  his  damages  in  round  figures  at  $1,000,  and  gave  the 
facts  on  which  he  based  his  estimate — ^the  stock  that  he  had, 
cows,  horses,  agricultural  implements,  etc.,  their  cost  and  value, 
the  stress  he  was  put  under  to  sell  them,  and  the  prices  realized. 
Grogan,  whose  testimony  is  specially  excepted  to,  had  been 
called  upon  by  defendant  to  make  a  valuation,  and  it  appeared 
that  he  had  valued  the  loss  instead  of  the  goods  themselves. 
The  jury  however  were  instructed  in  the  charge,  that  this  was 
not  the  proper  mode  of  ascertaining  damages.  Grogan  also 
testified  to  the  number  of  cows,  etc.,  and  in  a  general  way  to 
their  value.  This  part  of  his  testimony  was  certainly  com- 
petent, and  it  was  to  this,  and  the  similar  evidence  of  Timothy, 
that  the  learned  judge  referred  the  jury,  when,  after  giving 
them  the  rule  of  law,  he  said,  "  you  will  have  to  assess  them 
(the  damages)  as  best  you  can."  Taken  by  itself  this  expres- 
sion would  be  inadequate  and  misleading,  but  taken  in  its 
proper  connection,  it  was  meant,  and  must  have  been  under- 
stood by  the  jury,  to  refer  them  to  evidence  which  was  clearly 
and  properly  in  the  case. 

On  the  whole  there  was  no  error  in  submitting  the  case  to 
the  jury,  or  in  the  mode  in  which  it  was  done.  If  the  jury 
made  a  mistake  either  in  their  verdict,  or  its  amount,  it  was 
for  the  court  below,  not  for  us,  to  correct  it. 

The  judgment  is  aflBrmed. 
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APPEAL  OF  LYDIA  S.  MENDINHALL. 

FROM    THE   DECBEB   OF  THE    ORPHANS*    COURT    OP   CHESTER 

COUNTY, 

Argued  February  12, 1889— Decided  Febraary  25, 188a 

1.  It  is  a  rule  laid  down  that  when  a  testator  revokes  by  a  codicil  a 
devise  or  bequest  in  his  will,  or  in  a  previous  codicil,  expressly  gi'ound- 
iDg  such  revocation  on  the  assumption  of  a  fact  which  turns  out  to  be 
false,  the  revocation  does  not  take  effect,  because  considered  conditional 
and  dependent  on  a  contingency  which  fails. 

2.  This  rule  may  be  conceded  to  be  correct  when  applied  to  cases  in 
which  the  falsity  or  error  of  the  alleged  fact  rested  not  in  the  personal 
knowledge  of  the  testator,  but  was  assumed  upon  information  denved 
from  others,  as  in :  Campbell  v.  Fi'ench,  3  V«8.  Jr.  321 ;  Doe  d.  Evans 
v.  Evans,  10  Ad.  &  E.  228. 

3.  But  where  a  testator  by  a  codicil  revokes  a  legacy  to  his  daughter, 
giving  as  a  reason  that  he  had  made  a  gift  of  stock  and  a  loon  of 
money  to  her  husband,  the  codicil  will  not  be  held  inoperative  on  the 
ground  that  the  transfer  of  the  stock  was  a  sale  and  not  a  gift  and  no 
loan  was  «ver  made,  when  in  fact  the  ti*ansaction  was  peculiarly  within 
the  testator's  knowledge  and  was  in  effect  an  advancement. 

Before  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 
and  Mitchell,  J  J. 

No.  254  January  Term  1888  Sup.  Ct- 

On  June  15,  1886,  upon  the  petition  of  a  party  in  interest 
setting  forth  that  the  account  of  Lydia  S.  Mendinhall  and 
Anna  B.  Fogg,  administrators  c.  t.  a.  of  John  Marshall, 
deceased,  showing  a  balance  in  their  hands  of  $94,770.05,  had 
been  con^med,  Mr.  Willmm  T,  Barber  was  appointed  auditor 
to  distribute  the  balance  so  shown. 

The  facts  relating  to  the  controversy,  as  found  by  the  audi- 
tor from  the  evidence  before  him  were  as  follows,  to  wit : 

John  Marshall,  of  Kennett  Square,  died  on  May  23, 1885, 
leaving  a  will  dated  July  16, 1877,  which  with  the  codicil  here- 
after copied,  was  duly  admitted  to  probate. 

The  will  itself,  after  making  a  comfortable  provision  for  the 
testator's  widow  gave  to  each  of  his  four  daughters  substan- 
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tially  an  equal  amount  of  his  estate.  No  bequest  was  made  to 
a  son,  who  previously  had  been  advanced  more  than  the 
amount  of  the  legacy  to  each  daughter.  The  provision  made 
for  his  daughter  Lydia,  was  as  follows : 

"I  give  and  bequeath  to  my  daughter,  Lydia  S.  Mendinhall, 
the  sum  of  twenty  thousand  dollars  for  her  sole  and  separate 
use." 

A  share  of  the  residue  of  the  estate  was  also  bequeathed  to 
Mrs.  Mendinhall. 

In  1880-81,  the  testator  was  the  owner  of  the  Sheet-iron 
Rolling  Mills,  at  Newport,  Delaware,  then  lying  idle.  To  put 
the  mill  into  successful  operation,  and  also  with  the  purpose  of 
establishing  a  business  for  Edward  Mendinhall,  the  husband  of 
his  daughter  Lydia,  an  offer  was  made  to  some  business  men 
and  accepted,  to  organize  a  corporation  with  Edward  Mendin- 
hall as  president  and  manager,  and  to  sell  the  rolling  mill 
property  to  the  company  for  $40,000,  $25,000  to  be  secured  by 
bond  and  mortgage,  and  the  balance  to  be  paid  in  stock  of  the 
company,  150  shares  at  $100  per  share. 

On  February  22,  1881,  a  written  agreement,  called  exhibit 
A  in  this  proceeding,  was  entered  into  between  John  Marshall 
and  Edward  Mendinhall,  which  recited  the  contemplated 
organization  of  the  corporation,  the  sale  and  conveyance  of  the 
rolling  mill  to  it  on  the  terms  stated,  and  then  proceeded: 

"  Now  this  agreement  witnesseth  that  said  John  Marshall 
for  the  consideration  hereinafter  mentioned,  hereby  agrees  to 
assign,  transfer  and  set  over  the  whole  of  the  said  capital  stock 
of  fifteen  thousand  dollars  ($15,000)  when  the  same  shall  be 
issued  to  him  as  aforesaid,  unto  said  Edward  Mendinhall,  to 
hold  the  same  to  his  heirs,  executors,  administrators  and  as- 
signs absolutely.  In  consideration  whereof,  the  said  Edward 
Mendinhall  agrees  to  and  with  said  John  Marshall,  upon  the 
assignment  of  said  stock  to  him,  the  said  Edward  Mendinhall 
as  aforesaid,  to  execute  and  deliver  to  said  John  Marshall  his 
bond  for  the  sum  of  five  thousand  dollars  ($5,000),  to  secure 
the  payment  of  interest  on  that  sum  at  the  rate  of  six  per  cent, 
payable  semi-annually  to  said  John  Marshall  for  and  during 
the  time  of  his  natural  life,  and  further  agrees  to  pay  to  said 
John  Marshall  the  dividends  that  may  be  declared  on  twenty- 
five  hundred  dollars  ($2,600)  of  the  capital  stock  of  said  corn- 


Digitized  by 


Google 


MENDINHALL'S  APPEAL.  889 

Statement  of  Facts. 

pany  when  and  as  declared,  for  the  term  of  five  years  from 
date  of  transfer  as  aforesaid,  it  being  hereby  agreed  that  if 
either  the  said  John  Marshall,  or  Edward  Mendinhall  shall  die 
within  the  said  five  years,  that  then  and  in  such  case,  said 
dividends  shall  not  thereafter  be  paid  to  said  John  Marshall, 
but  shall  belong  thereafter  to  said  Edward  Mendinhall,  his 
executors,  administrators  or  assigns." 

Indorsed  on  the  foregoing  agreement,  when  put  in  evidence, 
was  the  following  receipt :  *'  Received  of  Edward  Mendinhall, 
his  bond  dated  April  1,  1881,  for  $5,000,  according  to  the 
written  agreement.   •         [Signed]  John  Marshall." 

On  March  2, 1881,  the  legislature  of  the  state  of  Delaware 
passed  an  act  incorporating  the  Marshall  Iron  Company,  which 
organized  under  its  charter  on  March  17th,  and  soon  after 
start-ed  into  successful  operation.  The  rolling  mill  property 
was  conveyed  to  the  corporation  on  March  24, 1881,  and  on 
the  same  day  the  purchase  money  mortgage  for  $25,000  was 
executed  and  delivered. 

On  April  1,  a  bond  was  executed  by  Edward  Mendinhall  to 
John  Marshall  in  the  penal  sum  of  $10,000,  conditioned  for 
the  payment  of  $5,000,  "  on  or  before  the  expiration  of  one 
year  from  the  date  hereof,  with  lawful  interest  for  the  same 
from  the  date  hereof,  payable  semi-annually."  On  this  bond, 
called  exhibit  C  in  this  proceeding,  was  indorsed,  over  the  sig- 
nature of  John  Marshall,  receipts  for  semi-annual  payments  of 
interest,  the  last  one  being  dated  April  4, 1885.  It  was  shown 
by  parol  evidence  that  this  bond  exhibit  C,  had  been  delivered 
and  accepted  by  the  parties  in  lieu  of  the  one  provided  for  in 
the  agi'eement  exhibit  A. 

On  April  14, 1881,  a  certificate  for  150  shares  of  the  stock 
of  the  Marshall  Iron  Company  was  issued  to  John  Marshall, 
and  on  the  same  day  transferred  upon  the  books  by  him  to 
Edward  Mendinhall,  to  whom  a  new  certificate  was  issued  and 
the  older  one  canceled. 

The  codicil  hereinbefore  referred  to  as  admitted  to  probate 
with  the  will  of  John  Marshall  w-as  dated  June  14, 1881,  and 
was  as  follows : 

"  Whereas,  since  the  execution  of  the  foregoing  will,  I  gave 
to  my  son-in-law,  Edward  Mendinhall,  husband  of  my  daugh- 
ter, Lydia  S.  Mendinhall,  one  hundred  and  fifty  shares  of  stock 
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in  the  Marshall  Iron  Company,  Newport,  Del.,  the  par  value 
of  which  is  one  hundred  dollars  per  share,  making  fifteen 
thousand  dollars ;  and  have  also  loaned  to  him  the  sum  of  five 
thousand  dollars,  for  which  he  has  given  me  his  bond.  Now, 
in  consequence  thereof,  I  do  annul  and  revoke  the  legacy  of 
twenty  thousand  dollars  giv6n  by  me  in  my  said  will  to  my 
daughter,  the  said  Lydia  S.  Mendinhall,  and  in  lieu  and  stead 
thereof  do  give  and  bequeath  to  her,  my  said  daughter,  Lydia 
S.  Mendinhall,  her  executors  and  administrators,  absolutely, 
the  said  bond  for  five  thousand  dollars,  given  to  me  by  her 
said  husband  as  aforesaid,  with  all  interest  that  may  be  due 
thereon  at  the  time  of  my  death.  And  I  do  hereby  ratify  and 
confirm  my  said  will  in  all  other  respects." 

The  business  of  the  Marshall  Iron  Company  turned  out  to 
be  prosperous.  The  stock  sold  at  par  and  dividends  had  been 
declared  thereon  from  time  to  time.  Of  the  mortgage,  #13,000 
had  been  paid,  and  the  company  had  a  surplus  of  about  $13,000 
at  the  date  of  the  hearing. 

Lydia  S.  Mendinhall  claimed  before  the  auditor,  that  inas- 
much as  the  testator  had  stated  upon  the  face  of  the  codicil, 
his  reasons  for  the  revocation  of  the  legacy  to  her  of  twenty 
thousand  dollars  and  had  expressly  grounded  his  revocation 
upon  the  assumption  of  certain  facts  therein  set  forth,  the  said 
revocation  was  not  an  absolute  but  a  conditional  one,  depend- 
ent upon  the  truth  or  falsity  of  the  facts  so  assumed ;  that  the 
assumptions  of  fact  which  are  stated  in  the  codicil  as  forming 
the  basis  of  the  revocation  were  untrue,  to  wit :  He  had  not 
given  to  Edward  Mendinhall  one  hundred  and  fifty  shares  of 
stock  in  the  Marshall  Iron  Company ;  neither  had  he  loaned 
to  Edward  Mendinhall  the  sum  of  five  thousand  dollars,  for 
which  Edward  Mendinhall  had  given  him  his  bond :  that  she 
was  prepared  to  prove  the  falsity  of  the  facts  stated  in  the 
codicil,  and  was  entitled  in  law  to  the  opportunity  of  proving 
them  by  evidence  dehors  the  will ;  that  the  revocation  in  said 
codicil  being  founded  upon  a  mistake  of  fact  was  inoperative, 
and  that  the  legacy  given  to  her,  in  the  body  of  the  will,  stands, 
and  must  be  awarded  to  her  in  the  distribution. 

On  the  other  hand,  the  remaining  legatees  named  in  the 
testator's  will  contended  that  the  revocation  by  the  codicil  was 
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absolnte,  and  operative,  and  that  there  was  no  question  of  fact 
affecting  this  legacy  which  could  be  inquired  into  by  the  audi- 
tor in  this  proceeding. 

The  auditor,  after  an  elaborate  study  of  the  following  authoj> 
ities :  1  Jarman  on  Wills,  5th  Amer.  ed.  by  R.  &  T.,  857  ;  1 
Powell  on  Devises,  3d  ed.  by  Jarman,  523 ;  Swinburne  on  Wills, 
7th  ed.,  894;  2  Roberts  on  Wills,  3d  ed.,  40;  1  Williams  on 
Executors,  7th  ed.,  208 ;  Campbell  v.  French,  3  Ves.  Jr.  321 ; 
Doe  d.  Evans  v.  Evans,  10  Ad.  &  E.  (87  E.  C.  L.)  228 ;  Dun- 
ham V.  Averill,  45  Conn.  61  (29  Amer.  R.  642) ;  Goods  of 
Richard  Monsby,  1  Hagg.  378 ;  Thomas  v.  Howell,  L.  R.  18 
Eq.  198;  Tomlin  v.  Underhay,  L.  R.  22  Ch.  D.  496 ;  Mordicai 
v.  Boylan,  6  Jones  Eq.  90 ;  Attorney-General  v.  Ward,  3  Ves. 
Jr.  327;  Parker  v.  Nickson,  1  DeGex  J.  &  S.  177 ;  Attorney- 
General  V.  Lloyd,  3  Atk.  551 ;  s.  c.  1  Ves.  Sr.,  32 ;  Hayes  v. 
Hayes,  21  N.  J.  265 ;  1  Redfield  on  Wills,  359,  arrived  at  the 
following  general  conclusions,  to  wit : 

"  1.  That  where  the  reasons  for  the  revocation  are  set  out 
upon  the  face  of  the  codicil,  and  the  codicil  can  be  read  as  con- 
ditional upon  the  truth  of  the  reasons  assigned,  such  revoca- 
tion is  inoperative  if  the  reasons  assigned  are  untrue. 

"  2.  That  where  the  truth  or  falsity  of  the  assumed  facts 
upon  which  the  revocation  is  expressed  to  be  based,  appear 
not  to  have  been  within  the  personal  knowledge  of  the  testa- 
tor, the  revocation  is  conditional  upon  the  truth  of  those  facts, 
and  becomes  inoperative  upon  the  simple  showing  of  their 
falsity. 

"  3.  That  where  the  truth  or  falsity  of  the  assumed  facts 
must  have  been,  at  or  prior  to  the  execution  of  the  codicil, 
within  the  knowledge  of  the  testator,  the  revocation  will  not 
be  read  as  conditional  upon  the  truth  of  the  facts  assumed, 
unless  the  claimant  shall  satisfy  the  mind  of  the  chancellor  or 
court,  that  the  testator  was  laboring  under  some  mistake  in  his 
conception  of  the  facts  at  the  time  the  codicil  was  executed. 

"  4.  That  in  either  of  the  preceding  cases,  the  court  will 
permit  the  fullest  inquiry  dehors  the  will,  to  be  entered  into 
by  the  claimant  in  the  determination  of  his  rights  under  the 
will  and  codicil,  in  so  far  as  respects  the  mistake  of  the  testator 
as  to  the  facts  assumed." 

The  auditor  then  proceeded : 
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"  Reading  the  codicil  to  the  will  of  John  Marshall,  with  a 
view  to  the  application  of  these  principles,  the  auditor  is  of 
opinion  that  this  is  one  of  the  cases  where  the  truth  or  falsity 
of  the  assumed  facts  therein  contained  must  have  been  at  some 
time  prior  to  the  execution  of  the  codicil,  personally  known  to 
the  testator,  for  the  reason  that  he  was  a  party  thereto ;  and 
that  therefore  it  is  incumbent  upon  the  claimant,  Lydia  S. 
Mendinhall,  to  satisfy  the  court  that  the  testator  at  the  time 
of  the  execution  of  the  codicil,  was  laboring  under  some  mis- 
apprehension in  his  conception  of  the  facts  as  they  then  existed. 
The  auditor  is  further  of  opinion,  and  so  holds,  that  she  is  en- 
titled to  show  such  misapprehension  by  any  competent  evi- 
dence, documentary  or  parol,  dehors  the  will,  and  that  if  she 
is  successful  in  this  effort,  the  revocation  will  be  read  as  con- 
ditional and  will  be  pronounced  inoperative ;  but  if,  on  the 
other  hand,  she  fails  to  satisfy  the  court  of  the  mistake,  the 
revocation  will  take  effect,  and  she  will  not  Ije  entitled  to  the 
whole  or  any  part  of  the  legacy  of  $20,000  bequeathed  to  her 
in  the  body  of  the  testator's  will,  but  only  to  her  share  of  his 
residuary  estate." 

The  auditor  then  proceeded  to  an  examination  of  the  testi- 
mony, parol  and  documentary,  and  after  a  discussion  of  the 
same  found  the  facts  substantially  as  stated  in  the  introduction 
of  this  report,  and  continued : 

From  the  foregoing  documentary  and  parol  proof,  the  Au- 
ditor is  asked  to  find  that  the  reasons  given  by  the  testator  for 
the  revocation  of  the  contestant's  legacy,  to  wit,  the  "  gift "  of 
the  stock,  and  the  "  loan  "  of  the  money  are  false ;  that  the  tes- 
tator, in  so  stating  these  reasons,  was  laboring  under  a  mistake ; 
and  that  the  revocation  is  conditional  and  inoperative.  Wheth- 
er or  not  the  evidence  will  safely  bear  such  a  construction,  is 
the  matter  presented  for  inquiry  and  determination. 

Let  us,  in  the  first  place,  consider  the  question  raised  by  the 
transfer  of  the  stock.  Reading  the  agreement  exhibit  A  be- 
tween the  lines,  in  connection  with  the  fact  which  is  in  evi- 
dence, that  the  testator  was  exceedingly  desirous  of  disposing 
of  the  mill  property  and  had  repeatedly  offered  to  sell  it  for 
thirty-five  thousand  dollars,  we  cannot  escape  the  conclusion 
that  as  between  the  testator  and  Edward  Mendinhall,  the  con- 
sideration which  the  former  was  to  receive  for  the  mill,  con- 
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sisted  solely  of  the  mortgage  for  twenty-five  thousand  dollars, 
the  interest  on  the  bond  of  five  thousand  dollars  during  life, 
and  the  dividends  on  twenty-five  shares  of  stock  for  a  period 
of  five  years ;  that  it  was  the  intention  of  tbe  parties  to  the 
agreement,  from  the  outset,  that  Edwai-d  Mendinhall  should 
have  the  stock,  and  that  the  issuance  of  the  certificate  to  the 
testator  was  but  a  device  whereby  that  intention  could  more 
readily  be  effectuated.  The  transaction  therefore,  in  which 
Edward  Mendinhall  acquired  ownership  of  one  hundred  and 
fifty  shares  of  the  capital  stock  of  the  Mai-shall  Iron  Company 
was  not  in  the  legal  acceptation  of  the  term  a  "  gift."  A  gift 
is  defined  to  be  "  the  act  by  which  the  owner  of  a  thing  vol- 
untarily transfers  the  title  and  possession  of  the  same,  from 
himself  to  another  person  who  accepts  it  without  any  consicP 
eration."  The  testator,  however,  never  became  under  the 
agreement  the  actual  owner  of  the  stock ;  he  was  merely,  so 
to  speak,  the  conduit  through  which  the  stock  was  to  be  con- 
veyed to  Edward  Mendinhall.  Edward  Mendinhall  also  paid 
a  consideration  for  the  transfer  of  the  stock  as  specified  in  the 
agreement,  a  consideration  which  was  in  part  payment  for  con- 
veyance by  John  Marshall  of  the  mill  property  to  the  Mar- 
shall Iron  Company.  The  two  essential  requisites  of  a  gift 
are  therefore  lacking,  to  wit,  first,  that  the  party  transferring 
the  title  shall  be  owner,  and  secondly  that  the  transfer  shall 
be  without  consideration. 

Moreover,  that  Edward  Mendinhall  fulfilled  his  part  of  the 
contract,  at  least  so  far  as  respects  the  payment  of  dividends 
on  twenty-five  shares  of  stock  of  the  Marshall  Iron  Company, 
during  the  lifetime  of  the  testator,  is  shown  by  the  receipts  of 
John  Marshall  which  were  in  evidence,  and  is  conceded  by 
every  one.  The  statement  in  the  codicil,  "  Whereas,  I  gave  to 
Edward  Mendinhall — one  hundred  and  fifty  shares  of  stock  '* 
etc.,  is  therefore  untrue  if  we  are  required  to  construe  the 
word  "gave"  in  its  legal  and  technical  signification.  In  the 
opinion  of  the  auditor,  however,  we  must  construe  the  word, 
"gave  "  with  reference  to  the  intention  of  the  testator  and  the 
thought  which  he  had  in  his  mind,  appearing  by  the  will  and 
by  extrinsic  evidence.  In  Wright's  App.,  89  Pa.  67,  the 
words  "  loaned  "  and  "  advanced,"  in  the  testator's  will,  were 
held  to  be  used  interchangeably.    Mr.  Justice  Woodward  in 
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delivering  the  opinion  said :  "  They  are  to  be  construed  in 
view  of  the  facts  that  have  been  either  admitted  or  ascertained. 
It  has  often  happened  that  the  stringent  application  of  even  a 
strictly  technical  word  has  worked  grievously  unjust  results. 
All  mere  technical  rules  of  construction  must  give  way  to  the 
plainly  expressed  intention  of  a  testator:  Sharswood,  J.,  in 
Reek's  App.,  78  Pa.  432 ;  and,  when  in  aid  of  a  written  instru- 
ment, its  intention  can  be  gathered  from  undoubted  proofs, 
the  equity  of  parties  claiming  under  it  are  not  to  be  overthrown 
by  a  rigid  adherence  to  one  alternative  meaning  of  an  equivo- 
cal technical  word." 

From  a  study  of  John  Marshall's  will,  it  is  very  clear  that 
the  controlling  idea  and  intention  with  him  was  to  make  an 
tfqual  provision  for  each  of  his  children.  To  his  daughters 
Mary  H.  Brosius,  Lydia  S.  Mendinhall,  and  Anna  B.  Fogg,  he 
bequeathed  to  each  twenty  thousand  dollare.  To  his  daughter 
Elizabeth  M.  Hannum,  he  gave  the  income  of  eighteen  thousand 
dollars  for  life,  and  the  use  for  life  of  a  house  in  Kennett 
Square  worth  about  four  thousand  dollars,  and  at  her  death, 
to  her  children,  thus  making  her  share  about  equal  to  the  shares 
of  bis  other  daughters.  Then  he  states  that  "  in  justice  to  his 
daughters "  he  does  not  give  a  similar  legacy  to  his  son 
Cadvin  P.  Marshall  because  he  had  paid  debts  of  Calvin 
recently,  to  the  amount  of  about  twenty-two  thousand  dollars. 
He  then  divides  the  residue  of  his  estate  into  five  equal  parts, 
and  gives  to  each  of  his  children  one  of  these  parts.  After- . 
wards  he  entered  into  a  written  agreement  with  Edward 
Mendinhall,  husband  of  his  daughter,  Lydia  S.  Mendinhall, 
whereby,  through  the  sale  of  the  rolling  mill,  his  said  son-in- 
law  became  the  owner  of  stock  in  the  Marshall  Iron  Company, 
worth,  in  the  opinion  of  the  testator,  as  well  as  in  point  of 
fact,  the  sum  of  fifteen  thousand  dollars,  the  ownership  of 
which  the  testator  considered  to  be  a  benefit  to  his  daughter 
and  her  family  equal  to  its  par  value.  The  legacies  to  his 
other  children  could  not  take  effect  until  his  death.  At  the 
time  of  the  execution  of  the  codicil,  the  stock  had  been  trans- 
ferred to  Edward  Mendinhall,  the  mill  was  in  active  operation 
and  the  prospect  was  that  the  business  would  be  profitable. 
In  justice  to  his  other  children,  the  payment  of  whose  shares 
in  his  estate  was  deferred  until  the  testator's  death,  he  must 


Digitized  by 


Google 


MENDINHALL'S  APPEAL.  395 

Arguments. 

have  regarded  the  consideration  paid  for  the  stock,  as  men- 
tioned in  the  agreement,  in  the  light  of  interest  upon  the 
amount  of  principal  which  it  represented.  The  transfer  of  the 
stock  was,  therefore,  from  the  testator's  standpoint,  substan- 
tially a  "gift." 

That  it  was  so  regarded  by  him  can  hardly  admit  of  a 
question.  He  was  a  party  to  the  transaction,  and  was  neces- 
sarily familiar  with  its  details.  He  was  a  man  of  intelligence 
and  business  capacity,  and  at  the  time  of  his  death,  was  presi- 
dent of  the  National  Bank  of  Kennett  Square,  a  flourishing 
institution  located  in  the  borough  in  which  he  lived.  It  is 
not  to  be  presumed  that  within  two  months  after  the  transfer 
of  the  stock,  he  became  by  reason  of  advanced  age  or  forget- 
fulness,  mistaken  as  to  the  facts,  and  believed  that  he  had 
actually  made  a  present  to  his  son-in-law,  of  fifteen  thousand 
dollars  in  the  stock  of  the  Marshall  Iron  Company.  No  mis- 
take is  shown.  On  the  contrary  the  evidence  is  very  convincing 
that  there  was  no  mistake 

In  the  light  of  all  the  evidence  as  presented  before  him,  the 
auditor  holds  that  as  a  matter  of  construction,  the  revocation 
in  the  codicil  of  June  14, 1881,  is  not  conditional,  but  opera- 
tive, and  that  the  contestant,  Lydia  S.  Mendinhall,  is  only 
entitled  in  the  distribution  of  the  fund  now  in  the  hands  of 
the  administrators  to  her  share  of  the  residue. 

To  the  foregoing  report,  Mrs.  Mendinhall  filed  various  excep- 
tions alleging  in  substance  that  the  auditor  erred  in  his 
conclusion  that  the  legacy  bequeathed  to  the  exceptant  by  the 
testator's  will  was  revoked  by  the  codicil  dated  June  14, 1881, 
and  that  the  exceptant  was  entitled  in  the  distribution  to  a 
share  in  the  residue  only. 

Said  exceptions  having  been  argued,  the  court,  Futhey,  P. 
J.,  dismissed  them  and  confirmed  the  auditor's  report.  There- 
upon the  exceptant  took  this  appeal,  and  assigned,  specifically, 
the  dismissal  of  the  exceptions  and  the  confirmation  of  the 
report  as  error. 

Mr.  Thomas  W.  Pierce  and  Mr.  Benjamin  Nields^  for  the 
appellant : 
1.  Where  a  testator  revokes  by  a  codicil,  a  devise  or  be* 
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quest  in  his  wiD,  or  in  a  previous  codicil,  expressly  ground- 
ing such  revocation  on  the  assumption  of  a  fact  which  turns 
out  to  be  false,  the  revocation  does  not  take  effect,  being,  it  is 
considered,  conditional,  and  dependent  on  a  condition  which 
fails :  Jarman  on  Wills,  183 ;  1  Williams  on  Executors,  208 ; 
Campbell  v.  French,  3  Ves.  Jr.  321;  Attorney-General  v. 
Ward,  3  Ves.  Jr.  327 ;  Doe  d.  Evans  y.  Evans,  10  Ad.  &  E. 
(37  E.  C.  L.)  228;  Thomas  v.  Howell,  L.  R.  18  Eq.  198; 
Tomlin  v.  Underhay,  L.  R.  22  Ch.  D.  495 ;  Mordicai  v.  Boy- 
Ian,  6  Jones  Eq.  90 ;  Dunham  v.  Averill,  45  Conn.  61 ;  Gifford 
V.  Dyer,  2  R.  I.  99  (67  Amer.  Dec.  708) ;  Clifton  v.  Lady 
Tombe,  Anib.  519 ;  Goods  of  Monsby,  1  Hagg.  378 ;  Hayes  v. 
Hayes,  21  N.  J.  265. 

2.  The  general  rule,  which  is  laid  down  in  the  books,  and 
on  which  alone  courts  can  with  safety  proceed  in  the  decision 
of  questions  of  this  kind,  is  to  collect  the  testator's  intention 
from  the  words  he  has  used  in  his  will  and  not  from  conject- 
ure :  and  it  is  not  the  actual  intention  of  the  testator,  but  the 
legal  intention,  which  is  the  rule  by  which  a  will  is  to  be  con- 
strued :  Hay  v.  Earl  of  Coventry,  3  Term  R.  86 ;  Jackson  v. 
Luquere,  5  Cow.  221 ;  CHam  on  Construction  of  Wills,  30 ; 
Martindale  v.  Warner,  15  Pa.  471.  The  question  is,  not  what 
the  testator  meant,  but  what  is  tjie  meaning  of  his  words : 
Hancock's  App.,  112  Pa.  532;  Walton  v.  Walton,  7  Johns. 
Ch.  257 ;  WaUs  v.  Stewart,  16  Pa.  275. 

Mr.  R.  S.  Waddell  and  Mr.  R.  T.  Comwell,  for  the  appellees: 
Even  if  the  transactions  were  not  technically  a  "  gift "  and 
a  "  loan,"  as  the  testator  in  his  brief  description  in  the  codicil 
characterized  them,  still  it  was  abundantly  shown  and  found 
by  the  auditor  that  the  testator  was  himself  a  party  to  and 
personally  conversant  with  all  the  details  of  them,  and  none 
knew  better  their  true  character.  If,  then,  under  these  cir- 
cumstances he  intended  to  revoke  the  legacy,  the  codicil  is 
operative:  Campbell  v.  French,  3  Ves.  Jr.  321;  Doe  d. 
Evans  v.  Evans,  10  Ad.  &  E.  (37  E.  C.  L.)  228 ;  Dunham 
V.  Averill,  45  Conn.  61;  Goods  of  Monsby,  1  Hagg.  378; 
Thomas  v.  Howell,  L.  R.  18  Eq.  198 ;  Tomlin  v.  Underhay,  L. 
R.  22  Ch.  D.  495;  Attorney-General  v.  Ward,  3  Ves.  Jr.  327; 
Attorney-General  v.  Lloyd,  1  Ves.  Sr.  32;  Parker  v.  Nickson, 
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66  Eng.  Ch.  177;  Hayes  v.  Hayes,  21  N.  J.  265;  1  Williams 
on  Executors,  7th  ed.,  208 ;  Theobald  on  Wills,  424 ;  1  Jarinan 
on  WiUs,  5th  Am.  ed.,  357 ;  1  Powell  on  Devises,  3d  ed.,  523 ; 
1  Redfield  on  WUls,  359. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

The  learned  auditor  and  court  below  held  that  the  legacy 
to  the  appellant  of  #20,000  was  revoked  by  the  codicil  to  the 
testator  s  will,  and  that  she  is  only  entitled  to  her  share  of  the 
residue  of  the  estate.  The  contention  of  the  appellant  is  that 
this  ruling  is  erroneous  for  the  reason  that  the  testator  based 
his  revocation  of  the  legacy  on  the  ground  that  the  facts  al- 
leged by  him  in  the  codicil  were  true  ;  that  as  the  reason  for 
the  revocation  has  failed,  t^ie  revocation  itself  falls,  and  the 
appellant  is  entitled  to  be  paid  the  $20,000.  The  rule  as  laid 
down  in  the  text  books  appears  to  be  this:  "  And  here  it  may 
be  observed,  that,  when  a  testator  by  a  codicil  revokes  a  devise 
or  bequest  in  his  will,  or  in  a  previous  codicil,  expressly 
grounding  such  revocation  on  the  assumption  of  a  fact  which 
turns  out  to  be  false,  the  revocation  does  not  take  effect,  being, 
it  is  considered,  conditional  and  dependent  on  a  contingency 
which  fails : "  1  Jarman  on  Wills,  357 ;  Powell  on  Devises, 
vol.  1,  523;  2  Roberts  on  Wills,  210;  1  Williams  on  Execu- 
tors, 208.  The  two  cases  especially  relied  upon  by  the  text 
writers  in  support  of  this  proposition  are  Campbell  v.  French, 
3  Ves.  321,  and  Doe  on  the  demise  Elizabeth  Evans  v.  Henry 
Evans,  10  Ad.  &  E.  228.  The  learned  auditor  has  collected  a 
large  number  of  cases,  mostly  English,  upon  this  subject,  which 
in  the  main  sustain  the  text-writers. 

The  principle  referred  to  may  be  conceded  to  be  correct 
when  applied  to  cases  in  which  the  falsity  or  error  of  the  alleged 
fact  rested  not  in  the  personal  knowledge  of  the  testator,  but 
was  assumed  upon  information  derived  from  others ;  as  in  the 
case  of  Campbell  v.  French,  supra,  where  by  his  will  the  testator 
gave  legacies  to  A.  and  B.,  describing  them  as  grandchildren 
of  C.  and  then  residing  in  America.  By  a  codicil  he  revoked 
these  legacies,  giving  as  a  reason  that  the  legatees  were  dead. 
That  fact  not  being  true,  and  being  necessarily  derived  from 
information  of  other  persons,  the  legatees  were  held  to  be  en- 
titled to  the  legacy,  notwithstanding  the  revocation.    In  the 


Digitized  by 


Google 


898  EASTERN  DISTRICT,  1889. 

Opinion  of  the  Court. 

case  in  hand,  the  reason  given  by  John  Marshall,  the  testator, 
for  the  revocation  of  the  legacy  of  $20,000  to  his  daughter, 
the  appellant,  was,  that  he  had,  since  the  execution  of  his  will, 
given  to  his  son-in-law,  Edward  Mendinhall,  the  husband  of 
the  appellant,  one  hundred  and  fifty  shares  of  stock  in  the 
Marshall  Iron  Company,  the  par  value  of  which  was  one  hun- 
dred dollars  per  share,  and  had  also  loaned  to  him  the  sum  of 
five  thousand  dollars.  The  appellant  contends  that  this  state- 
ment was  untrue ;  that  the  transfer  of  the  stock  to  his  son-in-law 
was  a  sale,  not  a  gift,  and  that  he  had  never  loaned  him  the 
five  thousand  dollars.  The  facts  were  that  the  testator  trans- 
ferred this  stock  to  Mendinhall  upon  an  agreement  with  the 
latter  that  he  (Mendinhall)  should  "execute  and  deliver  to 
the  said  John  Marshall  his  bond  f  cgr  the  sum  of  $5,000,  to  secure 
the  payment  of  interest  on  that  sum  at  the  rate  of  six  per  cent, 
payable  semi-annually  to  the  said  John  Marshall  for  and 
during  the  term  of  his  natural  life,  and  further  agrees  to  pay 
to  said  John  Marshall  the  dividends  that  may  be  declared  on 
$2,500  of  the  capital  stock  of  said  company  when  and  as  de- 
clared for  the  term  of  five  years  from  date  of  transfer  as  afore- 
said, it  being  hereby  agreed  that  if  either  the  said  John 
Marshall  or  Edward  Mendinhall  shall  die  within  said  five 
years,  that  then  and  in  said  case  said  dividends  shall  not 
thereafter  be  paid  to  said  John  Marshall,  but  shall  belong 
thenceforth  to  said  Edward  Mendinhall,  his  executors,  admin- 
istrators or  assigns." 

The  object  of  this  arrangement  is  apparent.  The  testator 
was  conveying  to  his  son-in-law  $15,000  of  stock  which  it  was 
believed  would  be  valuable,  and  which  in  point  of  fact  proved 
to  be  Vorth  more  than  its  par  value,  the  dividends  thereon 
being  from  ten  to  fifteen  per  cent.  It  was  an  advancement 
during  the  lifetime  of  the  testator,  over  and  above  what  his 
other  children  received  at  that  time,  and  the  provision  for  the 
bond  of  five  thousand  dollars  and  for  the  dividends  upon  $2,500 
of  the  stock  was  doubtless  intended  to  produce  equality  be- 
tween his  children,  taking  into  consideration  the  testator's 
expectancy  of  life.  Be  that  as  it  may,  the  testator  regarded 
it  as  an  advancement ;  in  point  of  fact  it  practically  was  so ; 
the  testator  had  the  right  to  so  treat  it ;  the  facts  w.ere  pecu- 
liarly within  his  own  knowledge,  and  we  cannot  deny  him  the 
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right  to  do  what  he  pleased  with  his  own  property.  Were  we 
to  reverse  this  case  and  award  the  $20,000  legacy  to  the  appel 
lant,  we  would  cause  gross  inequality  in  this  estate  ^  the  ap- 
pellant would  receive  her  full  share,  and  her  husband  would 
get  in  addition  $16,000  of  valuable  stock,  for  which  he  has 
paid  nothing  beyond  a  reasonable  considemtion  for  the  advance- 
ment in  the  lifetime  of  the  testator. 

The  decree  is  aflBrmed,  and  the  appeal  dismissed 
at  the  costs  of  the  appellant. 


GEORGE  GROVER  ET  AL.  v.  JACOB  BOON. 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  DELAWARE 

COUNTY. 

Argued  February  13, 1880— Decided  February  25, 1889. 

1.  A  judgment  entered  against  a  defendant  in  his  lifetime  may  be  revived 
after  his  death,  for  purposes  of  lien  and  execution,  by  scire  facias  against 
his  administrator  alone,  and  it  is  unnecessary  to  bring  in  the  widow  and 
heirs  or  devisees  under  §  34,  act  of  February  24,  1834,  P.  L.  80. 

2.  It  is  the  proper  practice,  after  a  judgment  of  revival,  to  issue  the  exe- 
cution upon  the  original  judgment:  L:win  v.  Nixon,  11  Pa.  419,  and  not 
upon  the  judgment  on  the  scire  facias ;  yet,  when  the  issuance  is  upon 
the  latter,  it  is  but  an  iiTcgularity  which  cannot  aflfect  the  title  of  a  pur- 
chaser at  sheriff  ^s  sale. 

8.  If,  after  a  judgment  of  revival  against  the  administrator  of  the  defend- 
ant, judgment  is  obtained  in  a  second  scire  facias,  issued  against  the 
widow  and  the  guardian  of  minor  children,  a  sheriff 's  sale  of  the  de- 
cedent's lands  upon  executions  following  the  latter  judgment  will  vest 
a  good  title  in  the  purchaser. 

Before  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 
and  Mitchell,  JJ. 

No.  274  January  Term  1889,  Sup.  Ct.;  court  below,  No.  82 
June  Term  1888,  C.  P. 

On  May  3, 1888,  a  summons  in  ejectment  was  issued  at  the 
suit  of  George  Grover  and  Mary  L.,  his  wife,  formerly  Mary  L. 
Kitts,  in  i-ight  of  said  Mary  L.,  Harry  £.  Kimble  and  Adelaide 
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L.,  his  wife,  formerly  Adelaide  L.  Kitts,  in  right  of  said  Ade- 
laide L.,  against  Jacob  Boon,  to  recover  an  undivided  one  third 
interest  in  a  messuage  and  body  of  land  in  Darby  township. 
Issue. 

At  the  trial  on  October  3, 1888,  the  plaintiflf's  case  was  as 
follows : 

On  November  27, 1856,  Maria  S.  Kitts  died  intestate  and 
seized  of  the  real  estate  in  dispute,  leaving  a  husband,  John  J. 
Kitt's,  who  died  on  March  9,  1888,  and  three  children,  Geoi-ge 
W.  Kitts,  William  L.  Kitts  and  Jacob  L.  Kitts,  and  a  grandson, 
John  Gardiner,  the  son  of  a  deceased  daughter,  Catherine  Gar- 
diner. 

William  L.  Kitts  died  on  January  8, 1865,  seized  of  his  inter- 
est in  the  land,  leaving  a  widow,  Anna  F.  (who  was  afterward 
the  wife  of  Edward  Baker),  and  three  children,  to  wit : 

Mary  L.  now  the  wife  of  George  Grover,  and  who  was  bom 
March  8,  1860. 

John  J.,  who  was  bom  November  18, 1861,  and  died  intes- 
tate, unmarried  and  without  issue,  on  August  28,  1882. 

Adelaide  L.  now  the  wife  of  Harry  F.  Kimble,  and  who  was 
bom  November  22, 1863. 

In  1869,  John  Gardiner,  son  of  Catherine,  died  intestate, 
unmarried  and  without  issue,  but  leaving  to  survive  him  his 
father  Charles  Gardiner,  who  died  in  1884  or  1885. 

Anna  F.  Baker,  the  widow  of  William  L.  Kitts,  died  on 
January  1,  1882. 

The  plaintiffs,  having  shown  the  defendant's  possession, 
rested. 

To  maintain  the  issue  on  his  part,  the  defendant's  case  was 
as  follows : 

On  August  13,  1864,  a  judgment  for  $100  was  entered 
against  William  L.  Kitts  in  favor  of  William  D.  H.  Serrell. 
On  January  4,  1881,  letters  of  administration  upon  the  estate 
of  William  L.  Kitts,  then  deceased,  were  granted  to  Alfred  J. 
Wilkinson,  and  the  same  day  the  death  of  the  defendant  was 
suggested  upon  the  record  of  the  said  judgment,  his  adminis- 
trator substituted,  and  a  writ  of  scire  facias  to  revive  issued  to 
No.  27  March  Teim  1881.  Service  of  the  writ  was  had  on  the 
administrator,  and  on  February  5,  1881,  judgment  was  entered 
for  want  of  an  appearance  and  liquidated  at  the  sum  of  $199* 
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The  defendant  then  offered  to  show  by  the  records  that  on 
February  7, 1881,  upon  the  petition  of  William  D.  H.  Serrell, 
Isaac  Johnson  was  appointed  by  the  Court  of  Common  Pleas 
the  guardian  ad  litem  of  Mary  L.  Klitts,  intermarried  with 
George  Grover,  John  J.  Katts  and  Adelaide  L.  Kitts,  minor 
children  of  William  L.  Kitts ;  that  to  No.  66  March  Term  1881, 
a  scire  facias  to  charge  real  estate  was  issued  on  February  8, 
1881,  wherein  William  D.  H.  Serrell  was  plaintiff,  and  Alfred 
J.  Wilkinson,  administrator  of  William  L.  Kitts,  deceased,  and 
Edward  S.  Baker  and  Anna  F.,  his  wife,  George  Grover  and 
Mary  L.,  his  wife,  John  J.  Kitts  and  Adelaide  Kitts, — the  said 
Anna  F.  Baker,  being  the  widow,  and  the  said  Mary  L.  Grover, 
John  J.  Kitts  and  Adelaide  L.  Kitts  being  the  children  and 
heirs  of  William  L.  Kitts,  deceased, — ^were  defendants ;  with 
the  judgment  thereon  entered  on  May  10,  1881,  to  No.  65 
March  Term  1881,  against  Alfred  J.  Wilkinson,  administrator 
of  William  L.  Kitts,  deceased,  Edward  Baker  an8  Anna  F., 
his  wife,  and  Isaac  Johnson,  guardian  ad  litem  of  Mary  D. 
Grover,  John  J.  Kitts  and  Adelaide  H.  Kitts,  minor  children 
of  William  L.  Kitts,  deceased,  liquidated  at  $202. 

Objected  to. 

By  the  court:  Objection  overruled,  offer  admitted.* 

The  defendant  then  offered  the  writ  of  fieri  facias,  at  No.  38 
June  Term  1881,  wherein  the  said  WUliam  H.  Serrell  was 
plaintiff,  and  Alfred  J.  Wilkinson,  administrator  of  William  L. 
Kitts,  deceased,  Edward  Baker  and  Anna  F.,  his  wife,  and 
Isaac  Johnson,  guardian  ad  litem  of  Mary  L.  Grover,  John  J. 
Kitts  and  Adelaide  Kitts,  minor  children  of  William  L.  Kitts, 
were  defendants,  with  the  sheriff's  return  to  said  writ,  and 
also  the  writ  of  venditioni  exponas  to  No.  9  September  Term 
1881,  following  the  foregoing,  and  the  sheriff's  return  and 
deed  showing  a  sale  and  conveyance  of  the  lands  described  in 
the  writ  to  the  defendant. 

Objected  to. 

By  the  court :  Objection  overruled,  offer  admitted.* 

No  points  were  submitted  in  writing,  but,  upon  the  facts 

shown  by  the  evidence,  the  plaintiffs  claimed  that  they  were 

entitled  to  one  twelfth  of  the  land  in  dispute,  by  descent  from 

Catharine  Gardiner ;  and,  that  if  the  title  of  William  L.  Kitts 
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were  not  divested  by  the  sheriff's  sale  and  deed,  they  were 
entitled  to  one  fourth  interest  additional,  making  together  a 
third  interest. 

The  court,  Clayton,  P.  J.,  instructed  the  jury  to  find  for 
the  plaintiffs,  for  one  twelfth  of  the  land  described  in  the  writ, 
and  for  the  defendant  for  the  remainder. 

The  jury  returned  a  verdict  in  accordance  with  said  instruc- 
tions. A  rule  for  a  new  trial  having  subsequentlj'  been 
discharged,  judgment  was  entered  upon  the  verdict,  when  the 
plaintiffs  took  this  writ,  assigning  as  error : 

1,  2.  The  admission  of  defendant's  offers.*  * 

Mr,  E,  H.  Hall^  for  the  plaintiffs  in  error : 

There  was  no  objection  made  to  the  judgment  obtained  on 
the  scire  facias  to  revive,  entered  against  the  personal  repre- 
sentative, nor  could  there  be  any.  If  the  execution  had  been 
upon  this'judgment,  and  thei*e  had  been  a  proper  levy,  this 
case  would  not  be  here. 

1.  The  common  law  principle  is,  that  an  "infant  is  sued  in 
his  own  name  alone,  but  he  appears  to  defend  his  cause  by  guar- 
dian, being  supposed  to  be  without  discretion  to  appoint  an  attor- 
ney for  that  purpose It  is  within  the  province  of  every 

court  to  appoint  a  guardian  ad  litem,  when  a  party  in  a  suit  is 
an  infant :  "  1  Shars.  Bl.  Com.,  463,  n.  12.  This  is  the  common 
law  rule.  But  the  remedy  sought  in  this  proceeding  is  purely 
statutory.  In  other  actions,  dower,  partition,  waste,  ejectment, 
nuisance,  and  all  other  pleas  of  land,  §  83,  act  of  June  13, 
1836,  P.  L.  687,  provide  for  the  manner  of  service  if  a 
defendant  is  a  minor  above  the  age  of  14  years ;  "  service  thereof 
shall  be  made  upon  him,  in  the  same  manner  as  is  directed  by 
law  in  the  case  of  adults."  In  the  Orphans'  Court,  a  guardian 
can  be  appointed  for  a  minor  over  14,  only  upon  his  own  peti- 
tion ;  so  that  the  minor  in  such  case  always  has  notice. 

2.  Section  34,  act  of  February  24, 1834,  P.  L.  80,  provides 
that  in  all  actions  to  charge  the  real  estate  of  decedents  with 
the  payment  of  their  debts,  "  the  widow  and  heirs  or  devisees, 
and  the  guardians  of  such  as  are  minors,  shall  be  made  pai*ties 
thereto,  and  if  notice  of  such  writ  shall  not  be  served  on 
such  widow  and  heirs  or  devisees  and  their  guardians,  the 
judgment  obtained  in  such  action  shall  not  be  levied,"  etc. 
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Wherefore,  it  is  submitted  that  the  scire  facias  and  judgment 
thereon,  in  the  present  case,  were  irrelevant  to  the  issue, 
because  the  judgment  had  been  rendered  against  a  guardian 
who  had  not  been  made  a  party  to  the  writ ;  and  even  if  he 
had  been  made  a  party,  the  judgment  could  not  be  levied  or 
paid  out  of  the  interests  of  the  minors,  without  notice  to  them. 

3.  Where  a  judgment  has  been  recovered  against  a  man  in 
his  lifetime,  within  twenty  years  prior  to  his  death,  the  same 
may  be  revived  after  his  death  by  a  scire  facias  against  his 
personal  representative.  The  judgment  is,  however,  but  an 
award  of  execution,  and  has  a  lien  only  upon  the  land  bound 
by  the  lien  of  the  original  judgment  which  has  been  revived. 
But  the  new  judgment  is  only  a  continuation  of  the  original: 
Shaeffer  v.  Child,  7  W.  84 ;  and  the  execution  should  always 
be  issued  upon  the  original  judgment,  and  not  as  is  some- 
times ignorantly  done,  on  the  scire  facias:  Irwin  v.  Nixon,  11 
Pa.  426. 

4.  The  judgment  entered  on  the  scire  facias  to  charge  the 
land,  was  against  the  administrator,  the  widow  and  the  guar- 
dian of  the  minors.  Now,  the  interest  in  land  passing  by  a 
sheriff's  sale  is  to  be  determined  by  the  extent  of  the  levy : 
Hoffman  v.  Danner,  14  Pa.  25.  In  the  present  case,  the  levy 
was  upon  "  the  estate,  right,  title  and  interest  of  the  defend- 
ants." Neither  of  the  defendants  had  any  interest  in  the  lands 
of  the  decedent  subject  to  seizure  on  the  writ.  The  levy 
should  have  been  from  the  former  judgment  and  upon  the 
estate  of  the  decedent  in  the  lands :  Hoffman  v.  Danner,  14 
Pa.  25 ;  Directors  of  Poor  v.  Royer,  43  Pa.  146. 

Mr.  Edward  A.  Price^  for  the  defendant  in  error : 
1.  It  is  true  that  when  the  second  scire  facias  issued  against 
the  administrator,  the  widow  and  heirs  were  joined,  as  though 
under  §  34,  act  of  February  24, 1834,  P.  L.  80 ;  but  such  join- 
der was  unnecessary :  McMillan  v.  Red,  4  W.  &  S.  237 ;  Ri- 
land  V.  Eckert,  23  Pa.  215 ;  Middleton  v.  Middleton,  106  Pa. 
252.  The  judgment  taken  against  the  administrator  on  May 
10,  1881,  was  as  good  to  found  an  execution  upon  as  was  the 
judgment  of  February  5, 1881.  Successive  writs  of  scire  facias 
to  revive  a  judgment  will  lie  against  an  administrator,  with 
the  same  effect :  McMurray  v.  Hopper,  43  Pa.  468. 
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2.  It  is  the  universal  rule  in  Pennsylvania,  to  issue  execu- 
tion on  the  judgment  on  the  last  scire  facias,  although  the  rule 
in  England  appears  to  be  different,  and  the  practice  seems  to 
be  deprecated  in  Irwin  v.  Nixon,  11  Pa.  419 ;  but  a  disregard 
of  the  rule  would  not  vitiate  the  sale.  The  original  judgment 
and  that  of  February.  6, 1881,  being  admittedly  good,  a  sale 
under  the  judgment  of  May  10,  1881,  would  be  good,  even 
though  irregular,  because  in  fact  it  was  a  mere  judgment  that 
execution  should  issue :  Evans  v.  Meylert,  19  Pa.  409. 

3.  If  the  judgment  on  which  the  fieri  facias  issued  was  of 
any  value  against  the  widow  and  heirs,  the  levy  was  certainly 
good  also  and  the  subsequent  sale  passed  what  interest  they 
had  to  the  purchaser.  If,  however,  the  judgment  against 
them  is  not  to  be  considered,  there  is  remaining  a  good  judg- 
ment against  the  administrator;  the  levy  under  that  was  good 
and  the  sale  passed  the  interest  of  the  decedent:  Jones  v. 
Gardner,  4  W.  416 ;  Middleton  v.  Middleton,  106  Pa.  252. 

4.  If  the  language  of  the  levy  were  ambiguous,  it  was  the 
province  of  the  court  to  construe  it  and  determine  what  it 
covered ;  Hoffman  v.  Danner,  14  Pa.  25 ;  Fister  v.  Greenawalt, 
1  W.  N.  322;  Inman  v.  Kutz,  10  W.  100;  Donaldson  v.  Bank 
of  Danville,  20  Pa.  247.  A  complete  answer  to  the  objection 
of  irregularity  of  process  is,  that  the  sale  being  made  on  a  good 
judgment  was  not  void,  but  at  best  voidable  only,  and  the  ac- 
knowledgment of  the  sheriff's  deed  cured  the  irregularity : 
Shields  v.  Miltenberger,  14  Pa.  76 ;  McFee  v.  Harris,  26  Pa. 
102:  Duff  V.  Wynkoop,  74  Pa.  300.  The  act  of  1706,  §  9, 1 
Sm.  L.  61,  is  a  complete  shield  to  the  purchaser,  and  would  be 
so  even  if  the  judgment  on  which  the  sale  was  made  were 
reversed:  Fetterman  v.  Murphy,  4  W.  424;  Hays  v.  Shannon, 
5  W.  548 ;  Feger  v.  Keefer,  6  W.  297 ;  Martin  v.  Gemandt, 
19  Pa.  129 ;  Gibson  v.  Winslow,  38  Pa.  49 ;  Duff  v.  Wynkoop, 
74  Pa.  300. 

Per  CrRiAM: 

No  objection  was  made  to  the  judgment  obtained  against  the 
administrator  of  William  L.  Kitts  upon  the  scire  facias.  If 
the  executions  and  sale  had  been  upon  this  judgment,  it  is 
conceded  such  sale  would  have  been  regular.  A  scire  facias 
was  subsequently  issued  under  the  act  of  1834,  to  bring  in  the 
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widow  and  heirs.  Three  of  the  heirs  were  minors  and  a  guar- 
dian ad  litem  was  appointed  to  protect  their  interests.  The 
guardian  does  not  appear  to  have  been  formally  made  a  party, 
nor  was  he  named  in  the  scire  facias.  The  minors,  however, 
are  parties  of  record  and  named  in  the  writ.  It  was  alleged 
that  the  said  minors  were  over  fourteen  years  of  age  and  that 
service  should  have  been  made  upon  them,  as  well  as  upon  the 
guardian  ad  litem.  The  return  of  the  sheriff  was  not  given, 
and  we  cannot  say  whether  service  was  made  upon  the  minors. 
Judgment  was  taken  against  the  administrator,  the  widow,  and 
the  guardian  ad  htem  A  fieri  facias  was  issued  upon  this  last 
judgment  against  the  defendants  named  therein,  and  a  levy 
made  upon  all  the  undivided  estate,  right,  title  and  interest  of 
the  within  named  defendants  of  and  in  the  three  tracts  of  land 
above  mentioned.  A  venditioni  exponas  was  then  issued 
against  the  same  parties  and  the  land  levied  upon  and  con- 
demned was  sold  by  the  sheriff  and  purchased  by  the  defend- 
ant in  error.  It  was  claimed  that  these  proceedings  were 
irregular ;  that  the  judgment  against  the  minor  children  was 
improperly  entered ;  that  the  levy  and  sale  should  have  been 
on  the  original  judgment  instead  of  the  judgment  of  revival, 
and  that  the  levy  was  upon  the  interest  of  the  widow  and 
heirs,  instead  of  being  upon  the  land  of  the  decedent. 

It  is  sufficient  to  say  in  regard  to  the  first  objection  that  it 
was  unnecessary  to  bring  in  the  widow  and  heirs  under  the 
act  of  1834.  It  was  held  in  Middleton  v.  Middleton,  106  Pa. 
262,  that  where  a  judgment  has  been  recovered  against  a  man 
in  his  lifetime,  it  may  be  revived  after  his  death,  for  the  pur- 
pose of  lien  and  execution,  et  quare  executionem  non,  issued 
against  his  personal  representatives  alone.  In  such  case  it  is 
unnecessary  to  bring  in  the  widow  and  heirs  by  scire  facias 
against  them.  See  also  Riland  v.  Eckert,  28  Pa.  215 ;  Mc- 
Millan V.  Red,  4  W.  &  S.  237.  If  we  concede  that  the  pro- 
ceeding to  bring  in  the  widow  and  heirs  was  irregular,  it  has 
injured  no  one  and  the  judgment  against  the  administrator  was 
certainly  good.  In  regard  to  the  second  ground  of  objection, 
it  may  be  admitted  that  the  proper  practice  is  to  issue  the  ex- 
ecution upon  the  original  judgment  and  not  upon  the  judg- 
ment recovered  upon  the  scire  facias :  Irwin  v.  Nixon,  11  Pa. 
419.    This,  however,  is  but  an  irregularity  and  cannot  affect 
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the  title  of  a  purchaser  at  sheriff's  sale.  The  original  judg- 
ment, and  that  of  February  5,  1881,  being  admittedly  good,  a 
sale  under  the  judgment  of  May  10,  1881,  even  though  irregu- 
Lar,  would  be  good.  The  latter  was  a  mere  judgment  that 
execution  should  issue :  Evans  v.  Meylert,  19  Pa.  402. 

We  regard  the  levy  as  a  levy  upon  the  lands  of  the  decedent. 
A  levy  on  the  actual  lands  left  by  the  decedent,  under  an  exe- 
cution issued  on  a  judgment  against  the  administrator^  fol- 
lowed by  a  sale,  vests  a  good  title  in  the  purchaser :  Jones  v. 
Gardner,  4  W.  416 ;  Middleton  v.  Middleton,  106  Pa.  252. 
The  fact  that  the  interest  of  the  widow  and  heirs  was  also 
levied  upon  did  no  harm.  It  was  the  administrator  who  rep- 
resented the  decedent,  and  upon  the  execution  against  him  the 
levy  was  not  upon  his  lands  but  upon  the  lands  of  the  dece- 
dent. Aside  from  this  the  defendant  was  entitled  to  the  pro- 
tection of  the  act  of  1705. 

Judgment  afl&rmed. 
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APPEAL  OF  ELIZABETH  M.  NEELY. 

[Estate  of  Robert  Neely,  Deceased.] 

FROM  THE  DECREE  OF  THE  ORPHANS*  COURT  OF  CHESTER 

COUNTY. 

Argued  February  14,  1889— Decided  February  25,  1880. 

1.  In  the  absence  of  a  disclosure  by  the  intended  husband  at  the  time  an 
ante-nuptial  contract  is  executed,  of  the  full  extent  of  his  estate,  if  the 
provision  for  the  future  wife  be  unreasonably  disproportionate  thereto, 
it  raises  the  presumption  of  a  designed  concealment  and  throws  the  bur- 
den upon  him  to  show  that  it  is  fair. 

2.  But,  in  the  present  case,  considering  the  relationship  of  the  parties, 
their  ages,  the  known  estates  owned  by  each,  the  uncle  and  two  broth- 
ers of  the  intended  wife  present  at  the  execution  of  the  contract,  one  of 
tlie  latter  being  made  trustee  therein,  with  the  benefits  conferred  upon 
the  wife  in  the  will  of  her  husband,  the  provision  for  the  intended  wife, 
though  not  liberal,  was  adequate,  and  there  was  no  evidence  of  either 
actual  or  constructive  fraud  sufficient  to  avoid  the  contract. 
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3.  Whether,  in  a  proceeding  by  the  wife,  instituted  after  her  husband^s 
death  to  set  aside  an  ante-naptial  settlement,  the  trustee  named  in  the 
contract  and  executing  the  same  with  the  parties,  is  a  competent  witness 
for  the  wife,  not  decided. 

4.  Klme  v.  Kline,  57  Pa.  120 ;  Shea's  App.,  121  Pa.  302 ;  Ludwig's  App., 
101  Pa,  535 ;  Smith's  App.,  115  Pa.  319,  considered. 

Before  Paxson,  C.  J.,  Sterbbtt,  Williams,  McCollvm 
and  Mitchell,  JJ. 

No.  416  January  Term  1888,  Sup.  Ct ,  court  below,  No 

Term  1887,  O.  C. 

On  June  17, 1887,  Elizabeth  M.  Neely  presented  her  petition 
to  the  Orphans*  Court,  setting  forth : 

That  she  was  the  widow  of  Robert  Neely,  late  of  the  bor- 
ough of  West  Chester,  deceased,  who  died  May  1, 1884,  having 
first  made  his  last  will  and  testament,  dated  October  17, 1884 ; 
that  by  his  said  will  the  testator  directed  his  executors  to  set 
apart  sufficient  of  his  personal  estate  to  produce  such  an  in- 
come as  would  pay  to  the  petitioner  the  annuity  of  six  hundred 
dollars,  provided  for  and  agreed  to  be  paid  her  by  an  ante- 
nuptial contract  between  them,  dated  May  16, 1874,  and  by  a 
codicil  to  said  will  the  testator  had  further  devised  to  her  the 
homestead  occupied  by  him  and  all  the  furniture  therein  dur- 
ing so  long  a  term  as  she  should  occupy  the  same ;  that  said 
will  and  codicil  were  duly  admitted  to  probate  and  letters 
thereon  issued  to  J.  Joseph  Graham,  Isaac  Graham  and  Alfred 
P.  Reid,  the  executors  thefein  named,  who  in  due  time  had 
filed  an  inventory  and  appraisement  showing  the  decedent 
to  have  been  possessed  of  personal  estate  to  the  value  of 
$82,166.85,  and  to  have  been  seised  of  real  estate  to  the  value 
of  $47,647.22. 

That  she  was  married  to  the  testator  on  May  21,  A.  D.  1874 ; 
that  at  that  time  she  was  residing  with  her  brother,  Samuel  M. 
McClure,  and  that  her  father  had  died  some  two  years  before ; 
that  a  few  days  before  their  marriage,  and  more  than  two 
months  after  their  betrothal,  the  testator  brought  to  her  a 
deed  designated  in  the  will  as  a  marriage  contract,  and  re- 
quested her  to  sign  it ;  that  the  day  for  the  marriage  ceremony 
had  then  been  fixed,  the  minister  engaged  and  the  wedding 
invitations  issued ;  that  the  subject  had  never  been  alluded  to 
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between  them  before ;  that  he  at  no  time  gave  her  any  infor- 
mation as  to  the  value  or  character  of  his  estate,  nor  had  she 
any  knowledge  on  the  subject ;  that  he  told  her  it  was  abso- 
lutely necessary  that  she  should  sign  the  deed,  and  that  there 
could  be  no  marriage  if  she  did  not ;  that  the  reason  he  gave 
for  insisting  upon  the  contract  was,  that  he  had  got  his  affairs 
fixed  up,  and  that  the  marriage  would  upset  them  all  unless 
she  signed  the  paper ;  that  she  was  greatly  disconcerted  and 
distressed  by  the  request,  and  was  unable  to  read  the  deed  un- 
derstandingly  and  to  realize  its  full  import  and  effect ;  that  her 
brother,  Samuel  M.  McClure,  was  unable  to  advise  her  by  rea- 
son of  his  inexperience ;  that  she  did  not  know  how  to  act  in 
the  matter,  and  signed  the  deed  only  because  of  the  urgent  and 
imperative  character  of  tlie  testator's  request,  and  from  her 
confidence  in  him  and  in  the  integrity  of  his  purposes. 

That  on  December  6,  A.  D.  1884,  she  gave  notice  to  the  ex- 
ecutors that  as  such  widow  she  desired  and  claimed  to  have 
retained,  set  apart  and  appraised  for  her  use,  personal  property 
to  the  value  of  three  hundi'ed  dollars,  but  that  no  attention  had 
been  paid  to  this  notice ;  that  more  than  one  year  had  elapsed 
since  the  granting  of  letters  testamentary  to  the  executors,  yet 
they  had  not  exhibited  any  account  and  settlement  of  said 
estate.     She  therefore  prayed  the  court : 

1.  To  award  a  citation  against  the  said  J.  Joseph  Graham, 
Isaac  Graham  and  Alfred  P.  Reid,  executors,  commanding 
them  to  exhibit  such  account  and  settlement  or  show  cause  to 
the  contrary. 

2.  To  award  and  decree  that  said  mamage  contract  was 
without  validity  or  binding  force  upon  the  petitioner,  in  the 
distribution  of  the  said  decedent's  estate. 

3.  To  order  and  direct  the  said  executors  to  appraise  and  set 
apart  for  the  use  of  the  petitioner  personal  estate  belonging  to 
the  estate  of  the  said  Robert  Neely,  deceased,  to  the  value  of 
three  hundred  dollars  under  her  said  election. 

4.  To  award  and  decree  to  the  petitioner  as  widow  of  the 
said  Robert  Neely,  deceased,  and  against  the  provisions  of  liis 
said  will,  one  third  of  his  net  personal  estate  absolutely  and 
one  third  of  his  real  estate  for  life. 

6.  Such  further  and  equitable  relief,  etc. 

A  citation  was  issued  and  the  executors  filed  an  answer 
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thereto,  admitting  that  the  statements  in  the  petition  as  to  the 
death,  will  and  marriage  of  the  decedent,  the  granting  of  lettei-s 
testamentary,  the  inventories  of  his  estate,  and  the  demand  for 
the  widow's  appraisement,  were  true,  but  denying  that  the 
petitioner  was  entitled  to  the  relief  prayed  for,  by  reason  of  a 
marriage  contract  entered  into  between  the  petitioner  and  the 
decedent  prior  to  the  marriage,  and  duly  executed  on  May  16, 
1874.  They  further  denied  all  the  allegatiotis  of  the  petitioner 
as  to  the  manner  and  circumstances  under  which  said  contract 
or  deed  was  executed,  and  averred  on  the  contrary  that  the 
petitioner  was  well  acquainted  with  the  character  and  value  of 
the  estate  of  the  said  Robert  Neely  at  the  time  of  the  execution 
of  the  deed ;  that  at  that  time  she  was  possessed  of  a  large  per- 
sonal estate  which  she  desired,  in  case  of  her  death  before  him, 
should  go  to  her  own  relatives ;  that  the  deed  was  executed  in  the 
presence  of  two  of  her  brothers  and  an  uncle,  one  of  said  brothers 
being  a  party  to  the  contract  and  the  other  brother  and  uncle 
being  witnesses  thereto ;  that  the  petitioner  advised  with  and 
consulted  said  parties  as  to  the  execution  of  said  deed,  and  the 
same  was  executed  with  their  full  knowledge  and  approbation; 
that  the  said  Robert  Neely  at  the  time  the  deed  was  executed 
had  two  children,  the  issue  of  former  marriages,  and  the  peti- 
tioner was  a  maiden  lady,  and  the  provisions  for  her  in  the 
deed  were  under  the  circumstances  reasonable  and  proper; 
that  the  deed  was  fuUy  and  freely  agreed  to  by  the  petitioner; 
that  the  consideration  therefor  was  good  and  valuable  and  the 
deed  a  valid  and  binding  contract  and  a  bar  to  the  claim  of  the 
petitioner  in  this  proceeding. 

Subsequently  the  petitioner  joined  issue  upon  the  matters 
alleged  in  the  answer,  and  the  proceedings  were  then  refen-ed 
by  the  court  to  Mr.  William  B,  Waddell^  as  auditor,  who  pro- 
ceeded so  &r  in  the  case  as  to  hear  all  the  testimony  offered 
by  both  the  petitioner  and  the  respondents,  when  it  was  agreed 
by  all  parties  in  interest,  that  the  testimony  thus  taken  should 
be  submitted  to  the  court,  together  with  the  petition  and  an- 
swer, and  the  court  should  examine,  consider,  and  pass  upon 
the  questions  involved. 

On  July  11, 1887,  the  testimony  taken  before  the  auditor 
was  filed,  and  the  cause  was  then  argued  before  Futhey,P.  J., 
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and  Waddell,  J.  On  January  11, 1888,  the  decision  of  the 
court,  Waddell,  J.,  was  filed  a^d  was  in  part  as  follows : 

At  the  time  of  the  marriage  in  question,  Robert  Neely  was 
about  sixty  years  of  age  and  Elizabeth  M.  McClure  about 
fifty.  They  were  cousins,  but  there  appears  to  have  been  but 
little  intercourse  between  them  prior  to  the  visiting  which  re- 
sulted in  their  betrothal.  .This  extended  over  a  period  of  six 
months.  He  was  a  farmer  and  lived  upon  his  farm,  a  few 
miles  distant  from  Miss  McClure's  residence.  She  resided 
with  her  brother.  Her  father  died  some  two  years  before  the 
engagement. 

It  will  be  seen  that  all  the  material  allegations  of  the  peti- 
tion, as  to  the  circumstances  attending  the  execution  of  the 
ante-nuptial  contract,  are  denied  by  the  respondents.  Some 
proof  of  these  circumstances  was  therefore  necessary.  The 
petitioner  accordingly  called  her  brother,  Samuel  M.  McClure, 
as  a  witness,  for  the  purpose  of  showing  when  and  where  the 
contract  was  executed,  and  what  then  took  place.  He  was 
objected  to  as  incompetent,  because  he  was  a  party  to  the  con- 
tract, and  one  of  the  other  parties,  to  wit,  Robert  Neely,  was 
deceased.  The  testimony  of  the  witness  was  taken  under  this 
objection,  with  the  undei-standing  that  its  validity  should  be 
passed  upon  when  the  case  came  to  be  considered.  We  are, 
therefore,  now  called  upon  to  determine  whether  Samuel  M. 
McClure  is  a  competent  witness. 

The  deed  in  question  was  executed  on  May  16, 1874,  between 
Robert  Neely  of  the  first  part,  Elizabeth  M.  McClure  of  the 
second  part,  and  Samuel  M.  McClure  of  the  third  part.  By 
its  terms,  Mr.  Neely  covenants  with  Samuel  M.  McClure,  as 
tiTistee  for  Elizabeth  M.  McClure,  that  she  shall  have  the  abso- 
lute control  of  her  property  during  his  life,  and  at  her  death 
neither  he  nor  his  representatives  will  claim  any  share  of  it ; 
and  further,  that  in  case  the  marriage  shall  be  solemnized,  and 
she  shall  survive  her  intended  husband,  an  annuity  of  six 
hundred  dollars  shall  be  paid  her  during  her  life.  On  the 
other  hand,  Elizabeth  M.  McClure  covenants  with  Samuel 
M.  McClure,  as  her  trustee,  that  she  will  not  make  any  claim 
of  any  kind,  on  Mr.  Neely's  estate,  save  for  the  annuity,  and 
then  and  there  renounces  all  such  other  claims.  Thereupon 
Samuel  M.  McClure  accepts  these  trusts  and  covenants,  and 
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then  covenants  with  each  separately  that  upon  the  death  of 
either,  he  will  use  and  improve  the  covenants  made  to  him  in 
the  best  manner  that  may  be  in  his  power,  so  as  to  exonerate 
the  estate  of  the  one  who  has  died  from  all  claims  of  the  sur-. 
vivor,  save  the  annuity.  Under  the  terms  of  the  contract 
Samuel  M.  McClure  has  duties  to  perform,  and  assumes  im- 
portant liabilities.     He  is  an  active  party  to  the  instrument. 

Thus  the  original  parties  to  the  contract  were  Robert  Neely, 
Elizabeth  M.  McClure  and  Samuel  M.  McClure.  One  of  these 
parties  is  now  dead,  and  another  one  of  them  has  instituted 
these  proceedings  to  avoid  the  contract.  It  is  resisted  by  the 
executors  of  the  deceased  party,  who  have  become  parties  to 
the  proceedings  to  protect  the  legatees  under  the  will  of  said 
deceased,  and  the  direct  question  involved  in  the  controversy 
is,  shall  this  ante-nuptial  contract  be  abrogated.  It  is  made 
the  duty  of  the  trustee  to  uphold  the  contract  against  either 
party  undertaking  to  defeat  it. 

[The  court,  considering  Fross'  App.,  106  Pa.  266 ;  Kams  v. 
Tanner,  66  Pa.  805 ;  Alcorn  v.  Cook,  101  Pa.  214  ;  Adams  v. 
Bleakley,  117  Pa.  283;  Hanna  v.  Wray,  77  Pa.  30;  Hunt's 
App.,  100  Pa.  590 ;  Arthurs  v.  King,  84  Pa.  525 ;  McPerren 
V.  Iron  Co.,  76  Pa.  188  ;  Craig  v.  Brendel,  69  Pa.  153 ;  §  5,  act 
of  May  23,  1887,  P.  L.  158,  proceeded :] 

Samuel  M.  McClure  was  a  party  to  the  original  transaction, 
and  still  remains  so.  The  interest  he  had  at  that  time  still 
continues.  In  whatever  aspect,  therefore,  we  view  him, 
whether  as  a  party  to  the  original  transaction  or  as  a  person 
adverse  in  interest,  in  our  opinion  we  must  regard  him  as  an 
incompetent  witness  and  must  exclude  his  testimony. 

If  we  are  justified  in  thus  rejecting  the  testimony  of  Samuel 
M.  McClure,  the  only  evidence  left  for  our  consideration  is  the 
deed  itself :  the  estimated  value  of  the  estates  of  Robert  Neely 
and  Elizabeth  M.  McClure  at  the  time  of  the  execution  of  the 
deed,  the  will  of  Robert  Neely,  deceased,  and  the  mental  con- 
dition of  Miss  McClure,  now  Mrs.  Neely,  for  several  days  pre- 
ceding her  marriage  and  some  of  the  circumstances  attending 
that  event. 

The  marriage  contract  was  executed  on  May  16, 1874,  by 
Robert  Neely,  Elizabeth  M.  McClure  and  Samuel  M.  McClure, 
at  the  residence  of  the  latter,  in  the  presence  of  James 
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McClure  and  Joseph  M.  McClure.  Samuel  and  Joseph 
M.  McClure  were  the  brothers  of  Elizabeth  M.  McClure,  and 
James  McClure  was  her  uncle,  a  brother  of  her  father.  She 
-and  Samuel  M.  resided  together. 

By  the  terms  of  this  contract  Elizabeth  M.  McClure  was  to 
retain  the  absolute  control  of  the  property  which  she  then  had, 
or  might  thereafter  acquire  during  "the  life  of  Robert  Neely, 
and  at  her  death  neither  he  nor  his  representatives  were  to 
claim  any  share  of  it ;  the  said  Robert  Neely,  at  his  death, 
was  to  cause  or  secure  the  sum  of  six  hundred  dollars  to  be 
paid  annually  to  her  during  her  natural  life,  in  lieu  of  dower 
or  right  of  thirds  or  any  other  claim  in  and  to  his  estate.  She 
accepted  the  covenants  and  agreed  in  consideration  of  them 
that  she  would  not  make  any  claim  or  demand  whatsoever  on 
the  estate  of  the  said  Robert  Neely  other  than  for  the  annuity 
aforesaid. 

The  testimony  as  to  the  value  of  the  estates  of  the  respective 
principal  parties  to  the  agreement  is  not  very  satisfactory; 
but,  acting  upon  the  best  information  furnished  us,  we  fix  the 
personal  estate  of  Robert  Neely  at  the  time  of  the  execution 
of  the  deed  at  fifty  thousand  dollars,  and  his  real  estate  at 
twenty-eight  thousand  five  hundred  dollars.  At  the  time  of 
his  death  he  appeared  to  have  left  a  net  personal  estate  of 
$63,795,  and  his  real  estate  was  valued  at  $50,547 ;  and  since 
his  death  his  real  estate  has  yielded  an  annual  income  of  about 
$1,950.  It  is  agreed  by  the  parties  that  Elizabeth  M.  McClure's 
estate,  at  the  time  of  the  execution  of  the  deed,  was  worth 
about  twelve  thousand  dollars  ($12,000),  and  was  all  per- 
sonalty. 

Robert  Neely  and  Elizabeth  M.  McClure  were  married  at 
the  house  of  Samuel  M.  McClure,  her  brother,  on  May  21, 1874, 
by  the  Rev.  Mr.  Holifield,  her  pastor,  assisted  by  the  Rev.  Mr. 
McColl,  the  pastor  of  Mr.  Neely.  She  and  her  brother  had 
continued  to  reside  together  at  the  old  homestead  after  the 
death  of  her  father,  up  to  the  time  of  her  marriage. 

The  father  died  about  1872 ;  Joseph  M.  McClure  died  about 
1878  and  James  M.  McClure  died  about  1882.  Robert  Neely 
died  on  November  1,  1884,  having  first  made  his  last  will  and 
testament,  dated  October  17, 1884,  which  was  duly  probated 
on  November  10th  following. 
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By  his  will  he  secured  the  payment  to  his  wife,  Elizabeth 
M.  Neely,  of  the  annuity  of  six  hundred  dollars,  provided  for 
and  agreed  to  be  paid  her  by  the  marriage  contract  of  May  16, 
1874,  and  by  a  codicil  of  the  same  date,  he  gave  and  devised 
to  his  wife  the  premises  occupied  by  them  at  the  time  of  his 
death,  and  all  the  furniture  in  the  same,  during  so  long  a  term 
as  she  should  occupy  the  same.  This  provision  by  the  codicil 
appears  to  have  been  brought  about  by  the  solicitations  of  his 
wife,  and  suggestions  made  by  Mr.  Reid,  who  prepared  his  will. 

As  we  have  already  said,  these  parties  were  married  on  May 
21,  1874.  The  wedding  invitations  were  sent  out  to  some 
forty  or  fifty  friends  and  relatives  some  two  weeks  before  this. 
A  caterer  from  West  Chester  was  engaged  some  time  before, 
to  prepare  the  wedding  entertainment. 

The  parties  were  cousins,  but  there  seems  to  have  been  but 
little  personal  intercourse  between  them,  prior  to  the  six 
months  before  the  marriage.  Mr.  Neely  then  began  his  atten- 
tions to  Miss  McClure,  and  visited  her  always  once  a  week, 
and  sometimes  oftener. 

After  his  visit  on  Saturday,  May  16th,  a  decided  change  was 
observed  in  Miss  McClure's  conduct.  Before  that  she  was 
bright  and  cheerful.  She  then  became  distressed  and  was 
frequentlj^  found  in  tears.  The  change  was  so  marked  as  to 
attract  the  attention  of  her  dressmaker  and  housekeeper,  and 
so  continued  until,  her  marriage.  No  cause  for  this  was 
assigned,  and  none  could  be  given  by  those  about  her. 

Mr.  Neely  had  a  son  by  his  second  wife,  and  held  the  estate 
of  this  wife  in  trust  for  the  benefit  of  this  son.  At  his  death 
this  estate  amounted  to  about  $62,000,  and  goes  entirely  to  his 
son.  He  also  left  to  survive  him  a  grandson,  the  child  of  a 
deceased  son,  by  his  first  wife.  The  present  Mrs.  Neely  was 
his  third  wife.  He  was  an  active,  shrewd  business  man,  and 
looked  closely  after  his  affairs.  He  was  skillful  in  the  manage- 
ment of  his  investments,  and  successful  in  the  accumulation  of 
his  property. 

These  are  the  facts  of  the  transaction,  as  shown  by  the  tes- 
timony, independent  of  that  given  by  Samuel  M.  McClure. 
Are  they  sufficient  to  warrant  the  court  in  setting  aside  this 
contract  ? 

It  is  a  settled  rule  of  law,  that  the  parties  to  an  ante-nuptial 
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contract  do  not  deal  at  arm's  length,  but  stand  in  a  confidential 
relation,  requiring  the  exercise  of  the  greatest  good  faith. 
There  should  be  a  full  disclosure  of  the  circumstances  and 
property  of  each :  Bierer's  App.,  92  Pa.  266.  In  the  absence 
of  any  proof  on  the  subject,  we  are  entitled  to  presume  that 
such  disclosures  were  made,  but  any  designed  or  material  con- 
cealment ought  to  avoid  the  contract  at  the  will  of  the  party 
who  has  been  injured :  Kline  v.  Kline,  57  Pa.  122 ;  Smith's 
App.,  115  Pa.  319.  If,  however,  the  provision  secured  for  the 
wife  is  manifestly  unreasonable  and  disproportionate  to  the 
means  of  the  intended  husband,  it  raises  a  presumption  of 
intended  concealment,  and  throws  upon  him  the  burden  of 
disproving  that  presumption :  Bierer's  App. ;  Smith's  Appeal ; 
Kline  v.  Kline,  supra ;  Kline's  Est.,  64  Pa.  122.  We  are  una- 
ble to  say  whether  such  disclosures  were  made  by  the  parties 
to  the  contract  in  question,  as  we  have  no  proof  as  to  what 
took  place  between  them  on  this  subject.  In  tlie  absence  of 
such  proof  we  are  entitled  to  presume  that  they  did.  It  there- 
fore becomes  important  to  inquire,  whether  the  provision  made 
for  the  intended  wife  is  manifestly  unreasonable  and  dispropor- 
tionate to  the  means  of  the  intended  husband,  so  as  to  raise  a 
presumption  of  the  intended  concealment,  and  thus  throw  on 
the  executors  of  his  estate  the  burden  of  disproving  this  pre- 
sumption. 

We  have  already  found  as  a  fact,  that  the  personal  estate  of 
Robert  Neely,  at  the  time  this  deed  was  executed,  was  worth 
fifty  thousand  dollars,  and  his  real  estate  was  worth  twenty- 
eight  thousand  five  hundred  dollars.  The  annual  rental  value 
of  this  real  estate  at  his  death  is  shown  to  be  about  nineteen 
hundred  and  fifty  dollars.  We  have  no  testimony  showing  a 
change  in  its  rental  value  since  1874,  and  therefore  we  may 
presume  it  was  worth  about  the  same  at  that  time.  At  the 
same  period  of  time,  the  estate  of  Elizabeth  M.  Neely  was  worth 
about  twelve  thousand  dollars.  Her  estate,  therefore,  at  the 
time  the  deed  was  executed,  was  about  the  one  fourth  part  of 
his.  The  deed  provided  that  she  should  retain  absolute  con- 
trol of  the  estate  which  she  then  had,  or  might  thereafter  acquire. 
It  was  to  remain  hers  absolutely,  and  be  entirely  independent 
of  her  intended  husband.  This  estate  was  wholly  personal, 
and  was  thus  freed  from  a  possible,  not  to  say  probable,  inher- 
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itance  by  her  husband.  In  the  absence  of  such  a  contract,  her 
share  of  his  then  personal  estate  would  not  exceed  the  sum  of 
sixteen  thousand  seven  hundred  dollars.  She  was,  therefore, 
yielding  the  possibility  of  obtaining  this  amount  upon  his  death, 
to  secure  tlie  absolute  control  of  twelve  thousand  dollars  of 
her  own  estate. 

The  deed  further  provides  for  the  payment  to  her  of  an 
annuity  of  six  hundred  dollars.  As  we  have  already  seen,  Mr. 
Neely's  real  estate  was  estimated  to  be  worth  twenty-eight 
thousand  five  hundred  dollars,  and  the  rental  value  at  nineteen 
hundred  and  fifty  dollars,  at  the  time  this  deed  was  executed. 
Under  the  most  favorable  cii'cumstances  her  yearly  income 
from  this  branch  of  his  estate  could  hardly  exceed  the  sum  of 
six  hundred  doUara. 

Comparing  then  the  facts  in  this  case  with  those  developed 
in  Smith's  App.,  115  Pa.  319,  and  considering  the  views  of  the 
court  expressed  in  that  case,  we  cannot  say  that  the  provision 
secured  for  the  wife  in  the  case  in  hand  is  so  manifestly  unrea- 
sonable and  disproportionate  to  the  means  of  the  intended 
husband,  as  to  create  a  presumption  of  fraud  and  concealment. 
She  nowhere  alleges  that  she  was  actually  deceived,  and  we 
can  hardly  infer  deception,  when  we  consider  the  relative  val- 
ues of  the  estates  of  the  two  parties,  and  the  mutual  consider- 
ations moving  them  to  enter  into  the  contract.  It  is  true,  he 
may  not  have  disclosed  to  her  the  extent  and  value  of  his 
estate,  but  we  /jannot  infer  from  the  facts  of  the  case  that  he 
intentionally  concealed  from  her  this  information,  and  design- 
edly practiced  a  fraud  upon  her.  We  are  unable  to  find  either 
actual  or  constructive  fraud  in  the  execution  of  the  contract, 
and  must  therefore  hold  it  as  binding  upon  the  parties  to  it. 

This  being  so,  the  petitioner  has  no  such  interest  in  nor 
claims  against  the  estate  of  Robert  Neely,  as  entitles  her  to 
obtain  the  relief  prayed  for,  and  we  must  dismiss  her  petition : 
Tieman  v.  Binns,  92  Pa.  248 ;  Dillinger's  App.,  85  Pa.  357. 

If  we  should  be  wrong  in  rejecting  Samuel  M.  McClure  as 
&  witness,  it  may  be  proper  to  consider  what  effect  his  testi- 
mony would  have  upon  the  proceedings.  By  his  testimony  it 
appears  that  Robert  Neely  was  about  sixty  years  of  age  and 
Elizabeth  M.  McClui^e  about  fifty  at  the  time  of  the  marriage. 
He  was  then  living  on  his  farm,  about  four  miles  from  the 
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McClure  homestead.    He  had  always  lived  in  that  neighbor- 
hood.   The  parties  are  related,  and  he  was  intimate  with  the 
McClure  family  all  his  lifetime.    He  was  frequently  at  their 
place  when  in  active  business,  and  he  had  been  assisted  pecu- 
niarily by  her  father,  when  he  was  a  young  man.     He  was 
well  known  in  the  neighborhood  as  a  successful  man,  and  had 
the  reputation  at  the  time  of  this  transaction  of  being  rich. 
Elizabeth  M.  McClure  had  always  resided  with  her  father. 
She  had  little,  if  any,  business  experience,  was  of  a  nervous 
temperament  and  had  no  property,  except  what  had  been  given 
her  by  her  father,  and  which  was  in  the  stock  of  three  banks. 
Part  of  this  was  given  to  her  by  him  in  his  lifetime,  and  the 
rest  bequeathed  to  her  by  his  will.     At  the  time  of  the  mar- 
riage Robert  Neely  was  an  active,  hearty  man.     He  had  been 
a  drover,  but  was  then  out  of  active  business,  except  as  man- 
aging his  own  investments  and  the  farm  on  which  he  lived. 
He  began  paying  attention  to  Miss  McClure  in  the  fall  of  1873. 
Their  engagement  was  announced  to  Samuel  M.  McClure 
abgut  the  month  of  March,  1874.     Some  time  prior  to  May  11, 
1874,  Mr.  Neely  consulted  Mr.  Wm.  E.  Barber,  a  member  of 
the  Chester  county  bar  relative  to  a  marriage  contract,  to  be 
executed  by  him  and  Miss  McClure.     Mr.  Barber  prepared 
such  a  contract,  and  sent  it  to  him  by  mail  with  a  letter  dated 
May  11, 1874.     The  first  knowledge  Elizabeth  M.  McClure  or 
Samuel  M.  McClure  had  of  such  a  contract  was  on  Saturday, 
May  16th.     On  that  day  Robert  Neely  came  to  the  home  of 
Elizabeth  M.  McClure  before  dinner.     In  the  early  part  of  the 
afternoon,  he  produced  the  marriage  contract  thus  prepared 
and  all  complete,  except  its  date,  and  the  initial  letter  of 
Samuel  M.  McClure*s  middle  name,  and  asked  Miss  McClure 
to  unite  with  him  in  its   execution.     This  she  apparently 
declined  to  do,  for  about  three  o'clock  her  brother,  Samuel  M. 
McClure,  came  into  the  room  where  these  parties  were,  and 
found  her  in  tears.    He  inquired  the  cause,  and  Mr.  Neely 
pulled  a  paper  out  of  his  pocket,  said  that  he  had  a  marriage 
contract  which  he  wanted  Lizzie  to  sign.    She  declined  to  do 
so  at  that  time,  and  in  his  presence,  saying  she  thought  it 
mean  in  Mr.  Neely  to  ask  her  for  a  thing  of  that  kind  at  this 
late  day.     He  thereupon  said  to  her,  "If  you  don't  sign  it 
there  will  be  no  wedding." 
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After  some  conversation  Mr.  Neely  inquired  of  Mr.  McClure 
what  he  thought  of  it,  and  he  replied  that  he  knew  nothing 
about  it,  he  had  never  heard  of  a  marriage  contract.  After 
some  further  conveisation,  Miss  McClure  consented  to  sign 
the  paper,  sajdng  if  there  was  time,  and  if  it  was  not  for  the 
disgrace  to  the  family  calling  in  the  invitations,  she  would 
never  sign  it.  Mr.  Neely,  wishing  to  keep  the  execution  of  the 
paper  within  the  knowledge  of  the  family,  suggested  the 
calling  in  of  James  McClure  and  Joseph  M.  McClure  as  wit- 
nesses. They  were  seen  by  Samuel  M.  McClure,  and  informed 
of  what  was  wanted,  and  about  six  o'clock  the  same  evening 
came  to  Samuel  M.  McClure's  residence  and  witnessed  the 
execution  of  the  paper.  When  all  these  parties  met  together, 
Robert  Neely  requested  Samuel  M.  McClure  to  read  the  pa- 
per aloud  in  their  presence.  He  did  so,  and  at  the  conclu- 
sion of  the  reading  the  paper  was  executed.  In  the  course 
of  the  afternoon,  and  before  signing,  Mr.  Neely  told  Miss  Mc- 
Clure that  the  purport  of  the  agreement  was,  that  he  released 
all  claim  to  her  property,  and  she  gave  up  all  right  to  his  pro- 
perty. In  the  course  of  the  conversation  the  amount  of  the 
annuity  was  talked  of,  when  she  designated  it  as  a  very  mean 
sum,  as  it  would  hardly  pay  her  board.  There  appears  to  have 
been  a  good  deal  of  conversation  on  the  subject  between  the 
parties  during  the  afternoon.  She  does  not  appear  to  have  ap- 
pealed to  either  of  her  brothers,  or  her  uncle,  for  any  advice  on 
the  subject,  and  they  did  not  give  her  any.  Her  brother  Sam- 
uel appears  to  have  gone  so  far  as  to  say  to  her  that  they  two 
were  old  enough  to  attend  to  their  own  business,  and  she  could 
do  as  she  pleased  about  it.  He  understood  at*  the  time  the 
force  and  effect  of  the  paper.  Mr.  Neely  informed  her,  that  if 
the  paper  was  not  executed  it  would  upset  all  his  plans.  Samuel 
M.  McClure  appears  to  have  had  very  little  business  experience, 
and  no  knowledge  as  to  deeds,  contracts,  or  wills.  His  business 
at  that  time  was  farming.  He  had  not  been  consulted  by  Mr. 
Neely  as  to  acting  as  trustee  for  his  sister,  nor  did  he  know 
such  was  the  intention  until  he  read  the  paper  that  afternoon. 
He  filled  in  the  necessary  blanks  before  it  was  executed.  He 
was  a  man  of  forty-five  years  of  age,  while  his  brother  Joseph 
was  several  years  older.  James  McClure  was  over  seventy 
years  of  age.  Joseph  M.  McClure  was  then  in  business,  and 
Vol.  cxxrv — 27 
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had  been  in  business  for  many  years.  At  the  time  the  paper 
was  executed,  nothing  was  said  by  Mr.  Neely  as  to  the  amount  or 
character  of  his  estate. 

Do  these  additional  facts  show  that  the  contract  in  question 
was  executed  in  fraud  of  Elizabeth  M.  Neely's  rights,  or  under 
such  duress  as  should  relieve  her  from  its  operation  ? 

It  is  true,  no  disclosure  of  the  property  of  either  was  made 
at  the  time  the  contract  was  executed,  but  the  parties  had 
known  each  other  for  years ;  they  were  cousins,  and  had  lived 
but  a  few  miles  apart.  Mr.  Neely  was  about  sixty  years  of 
age,  and  well  known  in  the  neighborhood  as  a  successful  busi- 
ness man,  with  the  reputation  of  being  well  off.  While  it  is 
true  that  this  general  information  may  not  be  sufficient  to 
prove  she  had  knowledge,  approximating  correctness,  of  the 
value  of  his  property,  still  we  can  hardly  believe  Miss  McClure 
was  deceived  as  to  lus  estate  because  of  his  silence.  We  now  find 
that  her  estate  was  then  worth  about  one  fourth  of  his,  and  that 
in  this  respect  the  contract  was  a  fair  and  reasonable  one,  as 
she  would  inherit  but  one  third  of  his  estate.  She  criticised 
Mr.  Neely's  offer  of  an  annuity  of  six  hundred  dollars,  after 
his  death,  as  a  mean  offer,  thereby  indicating  that  she  believed 
him  able  to  do  something  better  if  he  was  so  disposed.  She 
was  surrounded  at  the  time  by  relatives,  who  must  have  had 
some  knowledge  of  Mr.  Neely's  circumstances,  and  who  would 
have  known,  and  remonstrated  against  any  deception  on  his 
part,  in  this  particular. 

While  Mr.  Neely  appears  to  have  been  firm  in  his  purpose  to 
have  an  ante-nuptial  contract  executed,  and  while  it  might 
have  been  with  propriety  suggested  at  an  earlier  day,  still  we 
are  unable  to  see  any  fraud  practiced  upon  her.  He  not  only 
made  known  to  her  at  the  time  his  wishes,  but  consulted  with 
her  brother  upon  the  subject,  in  her  presence.  He  explained 
to  her  the  purport  of  the  instrument,  and  told  her  that  by  its 
terms  he  released  all  right  to  her  property,  and  she  gave  up  all 
right  to  his,  and  in  addition  to  this,  he  was  to  secure  her 
the  sum  of  six  hundred  dollars  annually,  in  the  event  of  his 
dying  first.  He  called  upon  her  brother  and  uncle  to  witness  the 
transaction,  and  in  their  presence  requested  another  brother  to 
read  over  the  agreement,  so  that  all  might  hear  it.  This  was  done, 
and  after  all  had  an  opportunity  of  considering  it,  it  was  exe- 
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cuted.  We  cannot  doubt  she  understood  the  import  of  the  par 
per,  for  she  did  not  then  appeal  to  any  of  them  for  advice. 
Some  three  or  four  hours  elapsed  from  the  time  Mr.  Neely  made 
known  his  wishes,  until  the  paper  was  executed.  It  is  mani- 
fest that  her  feelings  were  hurt,  and  she  was  annoyed  that 
such  a  demand  should  be  made  upon  her,  but  we  cannot  believe 
she  was  deceived  or  that  a  fraud  was  practiced  upon  her. 

Neither  can  we  say  that  Mr.  Neely's  importunities  and  firm- 
ness amounted  to  duress.  It  is  true,  he  told  her  that  her  refusal 
would  disarrange  all  his  business  plans,  and  if  she  did  not  sign 
the  paper  there  would  be  no  wedding.  This  expression  was  used 
about  three  o'clock  in  the  afternoon,  and  the  contract  was  not 
signed  until  about  seven.  In  the  mean  time  the  whole  matter 
had  been  discussed,  not  only  by  the  intimate  parties  to  it,  but 
by  her  brother  and  uncle.  We  can  hardly  believe  that  they 
would  stand  by  and  see  her  reluctantly  forced  into  an  unfair 
marriage  contract,  rather  than  have  the  invitations  then  out,  re- 
called. Such  a  thing  might  have  been  mortifying,  but  that  is 
easier  to  bear  than  injustice.  While  we  may  condemn  his  gal- 
lantry, we  cannot  say  she  was  deprived  of  a  free  choice.  She 
certainly  did  not  yield  because  of  the  confidence  in  him,  en- 
gendered by  the  betrothal,  nor  did  he  abuse  the  influence  which 
the  engagement  gave  him,  for  she  notified  all  present  that  her 
action  was  the  result  of  a  wish  to  avoid  the  disgrace  to  the  fam- 
ily by  calling  in  the  invitations  to  the  wedding.  She  was  given 
a  free  choice  and  she  exercised  it,  after  due  consideration.  The 
alternative  presented  for  her  consideration  might  have  been  an 
impleasant  one,  but  we  cannot  say  it  was  legally  unreasonable, 
or  unjust.  It  would  not  be  proper  now  to  allow  her  to  repudi- 
ate her  election  because  she  may  think  that,  by  reason  of  present 
circumstances,  she  then  made  a  mistake. 

The  constraint  which  takes  away  free  agency,  and  destroys 
the  power  of  withholding  assent  to  a  contract,  must  be  one 
which  is  imminent,  and  without  immediate  means  of  prevention ; 
and  be  such  as  would  operate  on  the  mind  of  a  person  of  rea- 
sonable firmness  of  purpose.  A  threat  to  withhold  payment  of 
a  debt,  or  to  refuse  performance  of  a  contract,  or  to  do  an  in- 
jury which  may  at  once  be  redressed  by  legal  proceedings,  will 
not  amount  to  duress  per  minas.  The  power  of  mind  necessaiy 
to  give  assent  to  a  contract  is  the  same  in  law  and  equity.     A 
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chancellor,  it  is  true,  will  refuse  his  aid  to  enforce  specific  per^ 
formance  of  a  contract,  for  a  reason  less  than  that  constituting  , 
duress  per  minas,  or  will  set  aside  a  bargain  for  extortion,  or 
undue  influence  operating  upon  a  weak  mind,  or  under  circum* 
stances  of  a  confidential  relation ;  yet  the  rule  in  equity  seems 
to  be,  that  where  a  pai-ty  is  a  free  agent  and  is  equal  to  pro- 
tecting herself,  the  court  will  not  interfere :  Miller  v.  Miller, 
68  Pa.  493;  Brightley's  Equity,  §  74. 

We  are  unable  to  find  from  these  additional  facts  any  rea- 
son why  a  chancellor  should  interfere  in  this  case,  and  why  he 
should  decline  to  enforce  the  contract  in  question,  and,  there- 
fore, upon  the  whole  case  we  are  compelled  to  refuse  the 
prayers  of  the  petitioner. 

The  court  having  signed  a  final  decree  dismissing  the  peti- 
tion at  the  costs  of  the  estate  of  Robert  Neely,  deceased, — ^the 
order  as  to  costs  being  entered  by  consent  of  the  executors  of 
the  estate,  the  petitioner  took  this  appeal,  specifying  that  the 
court  erred : 

1.  In  holding  that  Samuel  M.  McClure,  the  trustee  in  the 
alleged  marriage  contract,  was  an  incompetent  witness,  and  in 
excluding  his  testimony. 

2.  In  holding  that  there  was  neither  active  nor  constructive 
fraud  practiced  upon  Elizabeth  M.  McClure  in  obtaining  her 
signature  to  the  contract,  and  that  it  is  binding  upon  her. . 

3.  In  holding  that  the  facts  established  by  the  testimony  of 
Samuel  M.  McClure  (treating  him  as  a  competent  witness)  do 
not  show  that  the  contract  was  executed  in  fraud  of  Elizabeth 
M.  McClure*s  rights,  or  under  such  duress  as  should  relieve 
her  from  its  operation. 

4.  In  refusing  the  prayer  of  the  petitioner  and  in  dismissing 
her  petition. 

Mr.  Q-eorge  Junkin  (with  him  Mr,  Joseph  De  F.  Junkin  and 
Mr.  B.  T.  Comweir)y  for  the  appellant : 

1.  The  witness  in  this  case  was  not  a  party  to  the  record ; 
he  was  merely  a  nominal  party  to  the  original  instrument. 
He  had  then  and  has  now,  no  interest,  not  even  for  costs.  He 
was  a  competent  witness  at  common  law;  and  the  acts  of 
1869  and  1887  did  not  disqualify  him:  2  Starkie  on  Ev.,  8d 
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Am.  ed.,  786 ;  Drum  v.  Simpson,  6  Binn.  481 ;  Harvey  v. 
Alexander,  1  Rand.  219  (10  Amer.  D.  519);  Taylor  v. 
Moore,  2  Rand.  563;  Hawkins  v.  Hawkins,  2  Car.  L.  R. 
267 ;  1  Greenl.  Ev.,  §  333,  n.  2;  §  409,  n.  3;  Middletown  S. 
Bank  v.  Bates,  11  Conn.  519 ;  Steele  v.  Phoenix  Ins.  Co.,  3 
Binn.  306 ;  Patton  v.  Ash,  7  S.  &  R.  116 ;  Shrom  v.  Williams, 
43  Pa.  520;  King  v.  Cloud,  7  Pa.  467;  Craig  v.  Brendel,  69 
Pa.  153';  Ryerss  v.  Presb.  Cong.,  33  Pa.  114;  Keim  v.  Taylor, 
11  Pa.  163 ;  Cox  v.  McKean,  56  Pa.  243 ;  Sheetz  v.  Hanbest, 
81  Pa.  100;  Hoskinson  v.  MiUer,  104  Pa.  175;  Gamble  v. 
Hepburn,  90  Pa.  439 ;  Good  v.  Calvert,  1  Penny.  140 ;  Bur- 
rell  V.  Uncapher,  117  Pa.  353;  Strawn  v.  Shank,  110  Pa.  259; 
Ridgway  v.  Longaker,  18  Pa.  215 ;  Hay's  App.,  91  Pa.  266. 

2.  The  subject  raised  in  the  present  case  has  so  recently 
been  before  this  court  in  Shea's  App.,  121  Pa.  302,  that  an 
extended  discussion  of  the  law  and  facts  is  unnecessary.  As 
in  that  case,  so  here,  "  in  point  of  fact  the  plaintiff  did  execute 
a  release  of  dower  when  she  was  sui  juris,  and  it  is  obligatory 
upon  her  unless  there  are  sufl&cient  legal  or  equitable  reasons 
apparent  on  the  record  for  denying  its  obligatory  force."  The 
respondents  have  formally  pleaded  this  release  or  marriage 
contract,  and  it  is  for  them  to  maintain  it.  It  is  not  enough 
for  them  to  prove  merely  the  execution  of  the  contract :  they 
must  go  further  and  show  the  "  righteousness  "  of  it.  They 
have  proved  nothing,  while  the  petitioner's  proof  shows  that 
the  contract  was  a  trick  and  a  fraud,  and  signed  under  such  cir- 
cumstances as  to  amount  to  duress,  and  legal  as  well  as  actujil 
fraud.  It  is  submitted  that  the  contract  was  executed  under 
such  circumstances  that  it  ought  not  to  stand  as  a  defence 
against  the  rights  in  the  estate  of  her  husband  with  whicji  the 
law  clothes  every  wife :  Shea's  App.,  121  Pa.  302 ;  Miskey's 
App.,  107  Pa.  611 ;  Darlington's  App.,  86  Pa.  512 ;  Huffman 
V.  lams,  9  Cent.  R.  813 ;  Jordan  v.  Elliot,  12  W.  N.  56 ;  Wil- 
liams V.  Bagley,  L.  R.  1  H.  L.  200 ;  MiUer  v.  Miller,  68  Pa. 
493 ;  Pierce  v.  Pierce,  71  N.  Y.  154  (27  Amer.  R.  22)  ;  Taylor 
v.  Rickman,  1  N.  C.  278 ;  Woodward  v.  Woodward,  5  Snead. 
49 ;  Sears  v.  Shafer,  6  N.  Y.  268 ;  Nesbit  v.  Lockman,  34  N. 
Y.  167 ;  Huguenin  v.  Baseley,  14  Ves.  274 ;  Hoghton  v.  Hogh- 
ton,  15  Beav.  299 ;  Boyd  v.  De  La  Montagnie,  73  N.  Y.  498 
(29  Amer.  R.  197) ;  Wheelan  v.  Wheelan,  3  Cow.  576 ;  Pri- 
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deaux  v.  Lonsdale,  1  DeG.,  J.  &  S.  431 ;  Boyd  v.  Boyd,  66  Pa, 
283 ;  Cuthbeftson's  App.,  97  Pa.  163 ;  Rhodes  v.  Bate,  L.  R. 
1  Ch.  App.  259 ;  Turner  v.  Collins,  L.  R.  7  Ch.  App.  329 ;  Cooke 
V.  Lamotte,  15  Beav.  241 ;  1  Story  Eq.  J.,  308 ;  Kline's  Est., 
64  Pa.  122;  Tiernan  v.  Binns,  92  Pa.  248;  Bierer's  App.,  92 
Pa.  265 ;  Ludwig's  App.,  101  Pa.  536;  Smith's  App.,  115  Pa. 
319. 

Mr.  R.  Jones  Monaghan  (with  him  Mr.  J.  Frank  E.  Hame 
and  Mr,  H.  T.  Fairlamh)^  for  the  appellees : 

1.  No  case  has  yet  been  decided,  of  which  we  know  or  to 
which  w^e  have  been  referred,  which  asserts  the  doctrine  that  in  all 
cases  and  under  all  circumstances,  where  an  ante-nuptial  con- 
tract or  release  of  dower  is  produced  against  the  wife  or  widow, 
as  a  defence  to  a  suit  brought  by  her,  without  more,  there  arises 
a  presumption  that  her  husband  has  wronged  her  in  the  pro- 
curement of  the  same.  All  the  cases  agree  that  the  ground 
must  be  laid ;  that  it  must  be  shown  that  the  intended  husband 
plainly  obtained  the  advantage  in  the  contract,  as  that  the  pro- 
vision for  the  wife  was  disproportionate  to  his  means.  If  this  is 
not  made  to  appear  on  behalf  of  the  wife,  the  contract  stands 
without  any  occasion  in  the  first  instance,  on  the  part  of  the  hus- 
band, to  show  that  he  did  not  cheat  his  wife :  Shea's  App.,  121 
Pa.  392 ;  Linton's  App.,  104  Pa.  228 ;  Hafer  v.  Hafer,  33  Kan, 
462;  Smith's  App.,  115  Pa.  319. 

2.  All  the  cases  cited  on  the  other  side  upon  this  point  were 
ca^es  of  gifts,  or  voluntary  conveyances,  or  at  least  where  the 
only  consideration  was  the  technically  valuable  one  of  marriage. 
The  case  in  hand  was  a  contract  for  a  valuable  consideration, 
fully  carried  out  and  enjoyed  by  both  parties  for  a  period 
of  more  than  ten  years  prior  to  Mr.  Neely's  death.  Even  in 
will  cases,  where  there  is  no  valuable  consideration  for  the  gifts, 
undue  influence  must  be  such  as  subjugates  the  mind  of  the  tes- 
tator to  the  will  of  the  person  operating  upon  it :  and,  to  estab- 
lish this,  proof  must  be  made  of  some  fraud  practiced,  some 
threats  or  misrepi'esentations  made,  or  some  physical  or  moral 
coercion  employed,  so  as  to  destroy  the  free  agency  of  the  tes- 
tator :  Tawney  v.  Long,  76  Pa.  115 ;  Eckert  v.  FloAvry,  43  Pa. 
51 ;  McMahon  v.  Ryan,  20  Pa.  329.  Much  more  forcibly  do 
they  apply  to  the  case  of  a  solemn  contract  for  a  valuable  con- 
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sideration  then  passing  to  both  contracting  parties :  Miller  v. 
Miller,  68  Pa.  493 ;  Union  N.  Bank  v.  Dereham,  15  W.  N. 
542 ;  Peck  v.  Peck,  12  R.  I.  485  (34  Amer.  R.  702). 

3.  At  common  law  the  trustee  was  not  a  competent  witness : 
Swanzey  v.  Parker,  50  Pa.  455 ;  1  Greenl.  E v.  §  354 ;  Frear  v. 
Evertson,  20  Johns.  143 ;  People  v.  Irving,  1  Wend.  20 ;  Graves 
V.  Griffin,  19  Pa.  177 ;  Alcorn  v.  Cook,  101  Pa.  214;  Carey  v. 
Fairchild,  19  W.  N.  411.  He  is  not  competent  under  the 
statute :  Ash  v.  Guie,  97  Pa.  493 ;  John  v.  Pardee,  109  Pa. 
545 ;  Fross'  App.,  105  Pa.  265 ;  Tintsman  v.  Croushore,  104 
Pa.  197 ;  Kams  v.  Tanner,  66  Pa.  305 ;  Murray  v.  Railroad 
Co.,  103  Pa.  44.  But,  waiving  the  trustee's  competency  as  a 
witness,  there  is  here  only  the  testimony  of  one  witness  to  set 
aside  the  solemn  paper  writing  signed  by  both  parties,  vouched 
for  as  genuine  by  the  very  witness  and  party  to  it  who  now 
attacks  it  and  further  witnessed  and  approved  by  two  other 
near  relatives  of  the  party  now  assailing  it.  It  is  not  asking 
too  much,  to  ask  that  this  shall  not  be  lightly  done :  Nedby 
V.  Nedby,  5  DeG.  &  Sm.  377  ;  Juniata  B.  Ass'n  v.  Hetzel,  103 
Pa.  514  ;  Bertsch  v.  Railroad  Co.,  4  R.  139;  Hemerv.  Railroad 
Co.,  1  Pa.  C.  C.  43  ;  Updegrove  v.  Railroad  Co.,  3  Pa.  C.  C.  74; 
N.  &  W.  Br.  Ry.  Co.  v.  Swank,  105  Pa.  561 ;  Campbell  v. 
Patteraon,  95  Pa.  453;  Murray  v.  Railroad  Co.,  103  Pa.  44; 
Phillips  V.  Meily,  106  Pa.  537.  This  is  not  a  question  of 
equity  pleading.  It  is  simply  and  only  a  question  of  the 
weight  of  testimony  required  in  equity  to  move  a  chancellor 
to  set  aside  a  solemn  writing. 

Opinion,  Mr.  Ceubp  Justice  Paxson: 

The  appellant  in  this  case  is  the  widow  of  Robert  Neely 
and  she  seeks  to  set  aside  the  ante-nuptial  contract  between 
them  upon  the  ground  that  it  is  in  fraud  of  her  rights  as 
widow  and  was  extorted  from  her  unwillingly.  At  the  time 
she  married  Robert  Neely  the  latter  was  a  widower  of  about 
sixty  years  of  age,  had  been  twice  married,  and  had  issue 
living  by  each  wife.  The  appellant  was  a  spinster  over  fifty 
years  of  age.  She  had  an  estate  of  f  12,000 ;  her  husband  had 
an  estate  several  times  larger.  They  were  cousins,  and  after 
a  short  courtship  entered  into  an  engagement  of  marriage. 
A  few  days  before  the  time  appointed  for  the  marriage,  after 
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the  cards  were  out  and  a  caterer  engaged,  Mr.  Neely  called 
upon  his  betrothed  with  an  ante-nuptial  contract,  prepared  by 
his  attorney,  in  which  he  relinquished  all  claim  upon  her 
estate,  and  covenanted  to  give  her  six  hundred  dollars  per 
annum  after  his  death  in  full  of  all  claim  by  her  upon  his 
estate.  No  disclosure  appears  to  have  been  made  by  either  as  to 
the  extent  of  his  or  her  estate.  The  appellant  objected  to 
signing  the  paper,  thought  it  was  mean,  and  shed  some  tears. 
Mr.  Neely  was  a  keen,  shrewd,  firm,  business  man,  and  told  her 
"If  you  don't  sign  it  there  will  be  no  wedding."  Before  the 
execution  of  the  paper,  however,  he  called  in  her  nearest  rela- 
tives, her  uncle  and  two  brothers;  and  the  paper  was  fully 
read  over  and  explained  to  her.  One  of  her  brothers  was 
named  as  trustee  in  the  contract.  She  does  not  appear  to  have 
asked  any  of  them  for  advice.  Several  houre  elapsed  between 
the  time  Mr.  Neely  made  known  his  wishes  and  the  execution 
of  the  paper.  She  finally  signed  it.  They  lived  together  for 
some  ten  years,  when  her  husband  died,  and  by  his  will  made  a 
provision  for  the  pajTuent  of  the  annuity  of  six  hundred 
dollars,  and  left  her  in  addition  his  mansion  house  and  furni- 
ture so  long  as  she  desired  to  use  it.  The  court  below  has 
found  as  a  fact  that  there  was  neither  actual  nor  constructive 
fraud  in  the  execution  of  the  contract. 

It  was  held  in  Kline  v.  Kline,  57  Pa.  120,  that  the  parties 
to  an  ante-nuptial  contract  were  not  like  buyer  and  seller, 
dealing  at  arm's  length,  but  stood  in  a  confidential  relation 
calling  for  the  exercise  of  the  richest  good  faith,  and  while  it 
might  not  be  necessary  to  show  affirmatively  that  there  was  a 
full  disclosure  of  the  property  and  circumstances  of  each,  yet 
if  the  provision  secured  for  the  wife  was  unreasonably  dispro- 
portionate to  the  means  of  the  intended  husband,  it  raised  the 
presumption  of  designed  concealment  and  threw  upon  him 
the  burden  of  proof.  This  was  reiterated  in  Kline's  Est.,  64 
Pa.  122 ;  in  Tiernan  v.  Binns,  92  Pa.  248 ;  Bierer's  App.,  92 
Pa.  265,  and  several  subsequent  cases.  It  is  the  well  settled 
law  of  this  sta€e.  Shea's  App.,  121  Pa.  802,  is  not  in  conflict 
with  these  cases.  It  appeared  in  that  case,  and  it  is  so  stated 
in  the  opinion  of  the  court,  that  Mrs.  Shea  could  neither  read 
nor  write,  and  there  was  no  proof  that  the  instrument  was  read 
or  explained  to  her,  and  there  was  no  affirmative  proof  that 
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she  had  knowledge  of  the  paper  she  signed  almost  immediately 
before  the  marriage  was  celebrated. 

As  before  remarked  neither  party  disclosed  to  the  other  the 
full  extent  of  their  means,  at  the  time  the  contract  was  exe- 
cuted. That  each  knew  the  other  had  means  is  not  disputed. 
In  the  absence  of  such  disclosure,  the  law  appears  to  be  that  if 
the  provision  by  the  husband  for  his  future  wife  was  unreason- 
ably disproportioned  to  his  means,  it  raises  the  presumption  of 
designed  concealment  and  throws  the  burden  upon  him  to  show 
that  it  was  fair.  This  brings  us  at  once  to  the  question,  was 
the  provision  for  the  wife  unreasonable  under  the  circum- 
stances ? 

Before  I  discuss  the  facts  upon  this  point,  I  will  refer  to  one 
or  two  of  our  recent  cases.  In  Ludwig's  App.,  101  Pa.  535,  a 
widower,  fifty-seven  years  of  age,  and  a  poor  widow  of  sixty- 
three  yeai's,  being  about  to  marry,  executed  an  ante-nuptial 
contract,  whereby  the  latter,  in  consideration  of  "  one  dollar, 
and  of  a  comfortable  support  during  life,  and  at  her  death  a 
decent  Christian  burial,"  relinquished  all  her  rights  in  the 
former's  estate.  The  agreement  recited  that  the  intended 
husband  owned  ^^  certain  lands  and  tenements,  also  pei^sonal 
property ; "  the  person  who  drew  the  document  explained  its 
effect  to  the  woman  before  execution,  and  stated  that  the  in- 
tended husband  "  had  a  large  property,"  but  the  extent  or 
value  thereof  was  not  made  known  t<^  her.  In  fact  it  amounted 
to  over  $14,000,  and  it  was  held  that  she  was  bound  by  the 
contract  and  for  this  reason  was  not  allowed  the  widow's  ex- 
emption of  $800.  It  was  said  in  the  opinion  of  the  court : 
"  From  a  sentimental  standpoint  the  provision  for  the  widow 
would  not  seem  generous.  But  a  widower  of  fifty-seven  with 
eleven  children,  seldom  contracts  a  second  marriage  from  mere 
sentiment.  He  may  have  thought  it  was  enough,  in  view  of 
her  age  and  position,  to  give  her  a  comfortable  home,  a  decent 
support  during  her  life,  and  a  Christian  burial  after  her  death. 
At  any  rate  it  is  very  clear  she  was  of  that  opinion,  and  that 
is  an  end  of  the  case."  In  Smith's  App.,  115  Pa.  319,  the 
ante-nuptial  contract  gave  the  wife  $1200  a  year.  His  will 
gave  her  the  income  of  $15,000  additional,  but  that  is  immate- 
rial. The  estate  of  the  husband  for  distribution  was  $334,- 
548.83.    In  that  case  the  appellant  was  a  second  wife,  past 
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middle  age,  and  her  husband  was  a  widower,  with  children 
living  by  his  first  wife.  We  held  that  the  disproportion  of  the 
provision  for  the  wife  to  his  means  was  not  so  great  as  to  raise 
a  presumption  of  fraud.  There  was  no  disclosure  of  the  ex- 
tent of  the  husband's  estate. 

Was  the  provision  which  Mr.  Neely  made  for  his  intended 
wife  so  disproportioned  to  his  means  as  to  create  a  presump- 
tion of  fraud  or  intended  concealment?  That  the  appellant 
knew  when  she  signed  the  paper  that  he  was  a  man  of  large 
means  is  clear  from  the  fact  that  she  objected  to  it  on  the 
ground  of  its  meanness.  When  we  consider  the  question  of 
the  adequacy  of  the  provision  we  must  regard  all  the  circum- 
stances surrounding  the  case.  This  was  a  marriage  between 
persons  well  advanced  in  years.  The  appellant  was  not  the 
mother  of  his  children,  nor  was  she  likely  ever  to  bear  him 
any.  She  had  not  in  any  way  aided  him  to  accumulate  his 
fortune.  She  had  $12,000  of  her  own,  all  of  which  he  relin- 
quished. In  additon  he  gave  her  $600  per  year  during  her 
life.  What  claun  had  this  old  woman,  marrying  this  old  man, 
to  come  in  and  take  one  third  of  his  estate  away  from  his  chil- 
dren, and  yet  retain  the  whole  of  her  own  ?  She  would  of 
course  have  had  a  legal  claim  had  he  married  her  without  an 
ante-nuptial  contract;  but  she  had  no  claim  which  made  it  in- 
equitable or  unjust  in  him  to  insist  upon  the  execution  of  the 
contract  before  the  marriage.  It  would  have  been  a  wrong  to 
his  own  blood  if  he  had  not  made  some  such  arrangement.  It 
was  not  a  liberal  provision,  but  it  was  adequate.  She  retains 
all  of  her  own  estate,  and  has  now  in  addition  $600  per  year, 
besides  a  comfortable  furnished  home.  Surely  her  last  condi- 
tion is  better  than  her  first. 

There  is  a  marked  distinction  between  this  case  and  that  of 
a  young  couple  just  entering  upon  the  voyage  of  life.  In  the 
latter  instance  they  grow  up  together ;  the  wife  is  the  mother 
of  his  children ;  she  shares  his  burdens  in  his  early  struggles, 
and  often  by  her  thrift  and  economy  materially  aids  him  in  the 
accumulation  of  his  fortune.  To  cut  off  such  a  wife  with  a 
mere  support  during  life  would  be  as  unjust  as  it  would  be 
ungenerous.  But  when  a  man  in  the  decline  of  life,  who  has 
been  twice  a  widower,  and  who  has  two  sets  of  children,  for  the 
third  time  leads  a  woman  to  the  altar,  and  an  elderly  woman 
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at  that,  it  is  very  different.  In  such  case  the  wife  reaps  where 
she  has  not  sown,  and  if  she  is  provided  with  a  comfort- 
able support  after  her  husband's  death  she  has  no  just  cause 
of  complaint.  In  any  event,  if  she  is  dissatisfied  she  ought  to 
refuse  to  sign  the  contract,  and  not  accept  its  benefits  during 
her  husband's  life,  and  then  seek  to  repudiate  it  after  his  death. 

We  need  not  consider  the  question  of  duress.  She  did  not 
sign  willingly ;  she  was  as  thrifty  a  woman  as  he  was  a  man, 
and  did  not  resign  the  hope  of  acquiring  a  considerable  estate 
to  leave  to  her  own  blood  without  shedding  a  few  tears :  but 
she  was  not  coerced ;  she  did  not  sign  under  legal  duress. 

I  have  not  discussed  the  competency  of  Samuel  M.  McClure 
as  a  witness.  His  testimony,  if  competent,  could  not  change 
the  result. 

The  decree  is  afSrmed,  and  the  appeal  dismissed 
at  the  costs  of  the  appellant. 

Mb.  Justice  Stekrett  dissents : 


I    124         4 
Jp209         1 


PHILAD.,  W.  &  B.  R.  CO.  v.  J.  A.   McCORMICK. 

ERBOR  TO  THE  COURT  OF  COMMON  PLEAS  OF  CHESTER  COUNT^. 

Ai^ued  February  14, 1889— Decided  February  26, 1889. 

(a)  There  was  evidence  that  the  conductor  of  a  passenger  train,  on 
^  a  dark  night,  announced  the  approach  of  a  station  where  passengers 
were  to  change  cars  and  afterward  stopped  the  train  upon  a  bridge, 
without  giving  notice  that  the  station  was  not  reached ;  that  a  passenger 
then  arose  from  his  seat  in  a  crowded  and  unlighted  car,  descended 
from  the  steps,  fell  over  the  bridge  and  was  drowned. 
1.  Under  such  circumstances,  the  passenger  had  the  right  to  suppose 
that  the  train  had  reached  the  station ;  proper  attention  to  the  safety 
of  the  passengers  would  have  required  some  notice  or  warning  to  them 
to  retain  their  seats ;  and  it  was  not  eiTor  to  submit  the  question  of  the 
negligence  of  the  defendant  company  to  the  jury. 

Before  Paxson,  C.  J.,  Stbrrett,  Williams,  McCollum 
and  Mitchell,  J  J. 
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No.  180  July  Term  1888,  Sup.  Ct. ;  court  below.  No.  35 
January  Tenn  1888,  C.  P. 

On  November  18,  1887,  John  A.  McCormick  and  Elizabeth 
McCormick,  his  wife,  brought  trespass  against  the  Philadelphia, 
Wilmington  &  Baltimore  Railroad  Company,  to  recover  dam- 
ages incurred  by  reason  of  the  death  of  their  son,  William  Mc- 
Cormick, through  the  alleged  negligence  of  the  defendant 
company.    Issue. 

At  the  trial  on  May  21, 1888,  the  facts  developed  in  the 
plaintiffs'  case  were  in  substance  as  follows : 

On  September  17,  1887,  William  McCormick,  unmarried 
and  about  22  years  of  age,  took  passage  at  night  on  the  rail- 
road of  defendant  company  for  West  Chester.  There  were  a 
number  of  cars  on  the  train,  some  of  them  bound  for  West 
Chester,  others  for  the  Baltimore  Central  Railroad  running  in 
the  direction  of  Oxford.  The  night  was  very  dark  and  the 
cars  crowded.  Between  Lenni  station,  a  coaling  place,  and 
Wawa  station,  was  a  bridge  over  Chester  creek  123  feet  long, 
and  passing  perhaps  24  feet  above  the  water.  The  Baltimore 
Central  leaves  the  Philadelphia  &  West  Chester  at  Wawa  sta- 
tion, curving  around  to  the  left,  while  the  road  to  West  Ches- 
ter runs  on  a  straight  line  to  the  right  of  the  station.  When 
the  train  reached  a  point  near  Lenni  station,  it  was  divided. 
The  engine  took  off  the  cars  for  West  Chester,  which  were  in 
front  of  the  train,  pulled  across  the  bridge  to  Wawa  station, 
and  then  returned  for  the  cars  which  were  to  proceed  up  the 
Baltimore  Central  road.  William  McCormick,  though  bound 
for  West  Chester  was  in  one  of  these  cars,  the  front  one, 
which  was  unlighted.  The  engine  was  coupled  to  them  and 
started  slowly  towards  the  station.  When  the  cars  had  passed 
over  a  short  distance  the  conductor  announced,  "  Passengers 
for  West  Chester,  change  cars,"  or  words  to  that  effect.  In  a 
few  minutes  the  train  stopped,  when  young  McCormick  got 
up  and  went  to  the  platform,  followed  by  other  passengers, 
and  as  he  alighted  from  the  steps  on  the  left  side  of  the  car, 
carrying  an  umbrella  and  a  valise,  he  went  over  the  bridge 
and  was  drowned.  Five  witnesses  called  for  the  plaintiff  tes- 
tified that  the  announcement  by  the  conductor  was  to  the 
effect  above  given,  the  language  repeated  by  each  witness 
being  a  little  different. 
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On  the  part  of  the  defendant  company,  the  conductor  testi- 
fied that  somebody  asked  him  the  question,  whether  they 
changed  cars  for  West  Chester,  and  he  said,  "  Yes,  sir,  you 
change  at  Wawa  for  West  Chester ;  these  cars  go  up  the  Bal- 
timore CentraL"  He  was  corroborated  by  two  other  witnesses. 
The  conductor  and  train  men  testified  also  that  the  cars  were 
not  stopped  upon  the  bridge.  It  was  shown  that  the  distance 
to  the  bridge  from  the  point  where  the  engine  was  attached  to 
the  cars  was  229  feet,  50  feet  of  which  was  traversed  before 
the  announcement  of  the  conductor  was  made. 

The  court,  Futhey,  P.  J.,  submitted  all  the  disputed  ques- 
tions of  fact  to  the  jury,  under  instructions  as  to  the  liability 
of  the  defendant  company  for  the  negligence  of  its  servants, 
and  answered  the  points  presented  as  follows : 

I  have  been  requested  to  charge  you  upon  certain  points, 
and  I  will  do  so,  although  I  think  probably  I  have  akeady 
answered  them  in  the  general  charge. 

The  plaintiffs  request  me  to  say : 

1.  It  is  the  duty  of  the  company  to  provide  for  the  safe  re- 
ceiving and  discharging  of  passengers.  It  is  bound  to  exercise 
the  strictest  vigilance,  not  only  in  carrying  them  to  their  desti- 
nation, but  also  in  setting  them  down  safely,  if  human  care 
and  foresight  can  do  so ;  and  if  the  jury  find  from  the  evi- 
dence that  the  defendant  failed  to  exercise  such  vigilance,  and 
that  the  decedent's  death  was  the  immediate  result  of  such 
failure,  then  the  verdict  must  be  for  the  plaintiffs. 

Answer :  This  is  afl&rmed,  subject  to  what  I  have  said  as 
to  negligence  upon  the  part  of  the  defendant.  I  have  also  said 
that  if  there  was  negligence  upon  the  part  of  the  deceased  the 
plaintiffs  are  not  entitled  to  recover.  Subject  to  that  the  point  is 
affirmed.^ 

2.  The  decedent  was  called  upon  to  exercise  mere  ordinary 
care,  under  aU  the  circumstances,  and  the  presumption  is  that 
he  did  so ;  the  burden  being  upon  the  defendant  to  establish 
the  contrary. 

Answer :  That  point  is  affirmed.* 

8.  If  the  jury  find  for  the  plaintiffs,  it  will  render  a  verdict 
for  such  an  amount  as  will,  in  its  opinion,  represent  the  pe- 
cuniary loss  suffered  by  them  in  the  death  of  the  decedent. 
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taking  into  consideration  what  the  deceased  would  probably 
have  earned  and  contributed  to  plaintiffs,  as  indicated  by  his 
habits,  conduct  and  earning  ability. 

Answer:  This  is  affirmed,  with  the  observations  I  have 
already  made  upon  that  subject.* 

The  defendant  requests  me  to  say : 

1.  The  evidence  in  this  case  shows  that  McCormick  attempted 
to  leave  the  cars  of  the  defendant  while  they  were  in  motion : 
he  was  therefore  guilty  of  contributory  negligence,  and  there 
can  be  no  recovery  by  the  plaintiffs  in  this  action. 

Answer :  I  have  already  said  to  you  that  if  the  deceased 
attempted  to  leave  the  cars  of  the  defendant  while  they  were 
in  motion,  then  he  would  be  guilty  of  contributory  negligence, 
and  if  he  is  guilty  of  negligence  there  can  be  no  recovery. 
Whether  he  was  thus  guilty  is  a  question  for  the  jury.* 

2.  That  William  McCormick  had  no  right  to  alight  from 
the  cars  when  approaching  Wawa  and  away  from  a  regular 
station  constructed  for  that  purpose,  and  the  plaintiffs  cannot 
recover. 

Answer:  It  is  true  that  he  had  no  right  to  alight  from  the 
cars  away  from  a  regular  station,  unless  he  thus  alighted  in 
pursuance  of  the  directions  of  the  conductor,  and  had  a 
reason  to  believe  from  the  direction  of  the  conductor,  that  he 
was  at  the  station.*^ 

3.  That  when  William  McCormick,  the  deceased,  left  the 
cars  of  the  defendant  away  from  the  regular  station  at  Wawa, 
and  other  than  where  a  regular  station  had  been  constructed 
for  that  purpose,  he  ceased  to  be  a  passenger  and  the  liability 
of  the  defendant  as  a  common  carrier  ended,  and  having  been 
killed  after  this,  the  present  action  cannot  be  sustained,  and 
the  verdict  must  be  for  the  defendant. 

Answer:  The  same  observation  which  I  have  made  with 
reference  to  the  last  point  applies  to  this.  William  McCormick 
did  leave  the  cars  at  a  point  before  Wawa  was  reached ;  there 
is  no  dispute  about  that ;  he  left  the  car  on  the  bridge  and  the 
station  is  farther  along  the  road  beyond  the  bridge.  Of  course 
he  had  no  right,  as  I  have  said,  to  leave  the  car  at  that  point, 
unless  the  conductor  announced  that  the  passengers  would 
change  cars  at  that  point,  and  the  train  stopped  shortly  after- 
wards, and  in  consequence  of  that  announcement,  and  the 
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slowing  up  of  the  cars  at  that  time,  and  their  stoppage  shortly 
after,  the  passenger  had  reason  to  believe  from  the  direction 
of  the  conductor,  that  he  was  at  the  station  where  he  should 
get  o£f « 

4.  That  the  defendant  company  having  provided  a  safe  mode 
ot  egress  and  a  landing  platform  and  station,  and  the  de- 
ceased having  voluntarily  chosen  to  go  from  the  car  on 
another  side  from  that  on  which  the  station  stood,  and  having 
by  reason  of  this,  his  voluntary  conduct,  met  his  death,  this 
action  cannot  be  sustained. 

Answer :  This  point  has  already  been  answered  in  what  I 
have  said  in  the  general  charge  and  in  answer  to  the  previous 
point.  If  he  voluntarily  chose  to  go  from  the  car  as  he  did, 
and  by  his  voluntary  conduct  met  his  death,  then  of  course 
the  plaintiff  cannot  recover.'' 

6.  That  as  a  common  carrier,  the  defendant  was  bound  only 
to  provide  for  the  safe  transportation  of  passengers,  and  their 
safe  egress  from  the  line  of  the  road^  and  that  the  defendant, 
in  this  instance,  having  done  so,  and  the  person  killed  did  not 
avail  himself  of  it,  but  left  the  train  at  an  improper  time  and 
in  an  improper  way,  was  not  under  the  protection  of  the  com- 
pany any  longer  than  he  was  on  the  train,  and  the  accident 
occurring  afterwards,  by  his  own  negligence,  the  plaintiffs 
cannot  recover. 

Answer:  This  point  is  simply  an  amplification  of  the  pre- 
vious points,  and  I  have  already  sufficiently  answered  it  in 
what  I  have  said.* 

6.  That  apart  from  any  rule  or  notice  upon  the  subject,  it 
is  negligence  in  a  man  to  stand  upon  the  platform  of  a  mil- 
road  car  when  in  motion. 

Answer :  This  is  correct  law,  and  is  aflSrmed. 

7.  That  the  evidence  in  this  case  shows  that  the  accident 
to  William  McCormick,  the  deceased,  would  not  have  occurred 
if  he  had  not  been  standing  upon  the  platform  of  the  cars  of 
the  defendant,  and  that  he  was  therefore  chargeable  with 
contributory  negligence,  and  the  plaintiffs  cannot  recover  in 
this  action. 

Answer :  If  the  car  was  in  motion,  then  of  course  he  would 
have  no  right  to  be  on  the  platform,  and  would  have  no  right 
to  get  off;  and  if  the  car  was  in  motion  when  he  thus  got  on 
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the  platform  and  got  off,  then,  as  I  have  said,  there  can  be  no 
recovery.  But  whether  he  was  on  the  platform  when  the  car 
was  in  motion,  and  whether  he  got  off  at  the  invitation  of  the 
conductor,  is  the  question  which  I  submit  to  the  jury.® 

8.  In  no  event  can  there  be  any  recovery  in  this  case 
greater  than  the  sum  of  $5,000,  because  of  the  acceptance  of 
the  act  of  April  4, 1868,  by  the  Philadelphia,  Wilmington  & 
Baltimore  Railroad  Company,  the  defendant,  as  shown  by  the 
certified  copy  of  the  resolution  of  said  company  given  in 
evidence.* 

Answer:  That  point  is  disaflBrmed.^® 

9.  There  is  no  evidence  of  negligence  upon  the  part  of  the 
defendant  in  this  case,  and  the  verdict  of  the  jury  must  be  for 
the  defendant. 

Answer :  This  point  is  disaflSrmed.  There  is  evidence  for  the 
consideration  of  the  jury  upon  the  question  of  negligence.^^ 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for 
f5,000.    A  rule  for  a  new  trial  having  been  discharged,  judg- 
ment was   entered  upon  the   verdict,  when   the   defendant 
company  took -this  writ,  assigning  as  error,  inter  alia: 
1-3.  The  answers  to  the  plaintiffs'  points.*  ^  ' 
4-11.  The  answers  to  the  defendant's  points.*  ^  ** 

Mr.  John  J.  Pinkerton^  for  the  plaintiff  in  error : 
1.  The  error  to  be  complained  of  in  this  case,  was  its  sub- 
mission to  the  jury  without  any  evidence  of  negligence  upon 
the  part  of  the  defendant  or  its  agents.  The  only  negligence 
attempted  to  be  established  was  the  manner  in  which  the 
announcement  was  made  by  the  conductor,  and  the  subsequent 
stopping  of  the  train.  Assuming  that  the  conductor  made  the 
announcement  as  detailed  by  the  plaintiffs'  witnesses,  is  this 
negligence?  The  coaling  station  was  one  ninth  of  a  mile 
from  the  platform  where  the  deceased  was  to  get  off  to  change 
cars,  and  of  this  distance  the  bridge  occupies  123  feet.  It  is 
not  negligence  in  a  conductor  to  notify  passengers  of  their 
approach  to  the  station  at  that  short  distance  away  from  it : 
Railroad  Co.  v.  AspeU,  28  Pa.  151;  C.  W.  &.  M.  R.  Co. 

♦See  Penn.  R.  Co.  v.  Bowers,  ante,  183. 
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V.  Peters,  6  Amer.  &  Eng.  R.  C.  126 ;  Penn.  R.  Co.  v.  White, 
88  Pa.  832., 

2.  Young  McCormick  was  riding  where  he  had  no  right  to 
be,  and  with  his  hands  so  incumbered  with  an  umbrella  and 
valise  that  they  could  not  be  used  in  holding  to  the  platform  of 
the  car.  He  was  also  guilty  of  negligence  in  being  on  the 
wrong  side  of  the  train,  away  from  the  platform  provided  for 
passengers  alighting  at  Wawa.  The  night  was  dark ;  it  was 
near  midnight,  and  every  circumstance  and  surrounding  re- 
quired the  greatest  vigilance  and  caution:  Camden,  etc.,  R. 
Co.  V.  Hoosey,  99  Pa.  492 ;  Penn.  R.  Co.  v.  Ogier,  85  Pa.  71 ; 
Penn.  R.  Co.  v.  Zebe,  37  Pa.  423 ;  Sullivan  v.  Railroad  Co., 
80  Pa.  238 ;  Del.  etc.  R.  Co.  v.  Cadow,  120  Pa.  572. 

8.  The  test  of  contributory  negligence  is  found  in  the  aflBrm- 
ative  of  the  question,  did  that  negligence  contribute  in  any  way 
or  degree  to  the  production  of  the  injury  complained  of?  If 
it  did,  then  there  can  be  no  recovery:  Creed  v.  Railroad  Co., 
86  Pa.  145 ;  Pass.  Ry.  Co.  v.  Boudrou,  92  Pa.  480  ;  Mononga- 
hela  City  v.  Fischer,  111  Pa.  13 ;  Lancaster  City  v.  Kissenger, 
1  Penny.  250 ;  Railroad  Co.  v.  Norton,  24  Pa.  469 ;  Oil  City  F. 
S.  Co.  V.  Boundy,  122  Pa.  449 ;  harriers  Tp.  v.  Phillips,  122 
Pa.  601 ;  Catawissa  R.  Co.  v.  Armstrong,  49  Pa.  187. 

Mr,  William  Butler  (with  him  Mr.  Thos.  S.  Butler')^  for  the 
defendants  in  error : 

1.  Undoubtedly,  a  conductor  may  properly  announce  a  change 
of  cars  before  reaching  a  station.  But  if  at  night,  with  no  ar- 
tificial light  to  assist  the  passenger,  a  conductor  direct  a  change 
of  cars,  and  then,  while  that  order  is  ringing  in  the  ears  of  those 
who  are  dependent  on  him  for  guidance,  stops  his  train  where 
obedience  to  the  order  means  inevitable  death,  it  is  clear  that  a 
case  18  constituted  from  which  a  jury  may  with  entire  propriety 
find  negligence.  Granting  that  there  might  be  differences  of 
opinion  as  to  the  reasonable  conclusions  which  a  passenger, 
should  draw  from  the  conduct  of  those  in  charge  of  the 
train,  the  determination  of  disputed  inferences  is  as  much  for 
the  jury  as  the  determination  of  disputed  facts :  Penn.  R.  Co.  v. 
White,  88  Pa.  332;  Penn.  R.  Co.  v.  Peters,  116  Pa.  206. 

2.  Upon  the  question  of  contributory  negligence,  the  duty  of 
the  deceased  consisted  in  mere  ordinary  care  under  the  circum:- 

VoL.  cxxiv — 28 
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stances,  and  it  was  the  province  of  the  jury  to  say  whether  he 
did  it  or  not.  It  was  for  them  to  determine  whether  or  not  the 
order  given  by  the  conductor  to  change  cars,  at  a  time  when 
the  train  was  slowing  up,  immediately  followed  by  a  stop, 
amounted  to  an  invitation  to  leave  the  car.  When  the  meas- 
ure of  duty  is  ordinary  and  reasonable  care,  and  the  degree  of 
care  varies  according  to  the  circumstances,  the  question  of  neg- 
ligence is  necessarily  for  the  jury:  Penn.  R.  Co.  v.  Peters, 
116  Pa.  206 ;  Penn.  R.  Co.  v.  White,  88  Pa.  327  ;  Johnson  v. 
Railroad  Co.,  70  Pa.  357  ;  Lee  v.  Woolsey,  109  Pa.  124 ;  Penn. 
R.  Co.  v.  Ogier,  35  Pa.  71. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

This  case  is  upon  all  fours  with  Railroad  Company  v.  Edel- 
stein,  argued  and  decided  at  the  present  term  of  the  court : 
23  W.  N.  342.  It  was  there  held  that  where  the  conductor  of 
a  train  had  announced  that  the  next  stoppage  would  be  at 
Jenkintown,  and  the  train  stopped  short  of  Jenkintown  for  a 
valid  reason,  but  no  notice  was  given  to  the  passengers  that  it 
had  not  reached  the  station,  nor  any  request  or  notice  to  them 
to  retain  their  seats,  and  a  passenger  stepped  off  in  the  dark- 
ness of  the  night,  fell  into  a  creek  and  was  thereby  injured,  the 
question  of  the  negligence  of  the  defendant  company  must  be 
submitted  to  the  jury.  It  is  true,  in  that  case,  when  the  train 
stopped,  some  one  called  out  "  Jenkintown,"  which  no  doubt 
induced  the  passenger  injured  to  leave  the  car  under  the  im- 
pression the  train  had  reached  the  station.  But  we  do  not 
think  that  fact  distinguishes  that  case  from  this. 

Here  the  deceased  was  a  passenger  on  a  train  from  Phila- 
delphia to  West  Chester.  The  night  was  dark.  It  was  said 
there  was  no  light  in  the  car,  and  the  train  was  crowded  with 
passengers.  Just  before  the  train  reached  Wawa  station  the 
conductor  passed  through  the  car  and  announced  that  passen- 
gers for  West  Chester  and  intermediate  stations  would  change 
cars  at  Wawa  station.  Shortly  afterwards  the  train  stopped, 
not  at  the  station,  but  upon  a  bridge.  No  announcement  was 
made  that  the  train  had  not  reached  the  station,  and  the  de- 
ceased, who  was  a  passenger,  stepped  off  in  the  darkness,  fell 
through  the  bridge,  and  was  killed.  Under  such  circumstances 
it  was  not  error  to  submit  the  question  of  the  negligence  of 


Digitized  by 


Google 


cox  V.  LEDWARD.  435 

Syllabus. 

the  defendant  company  to  the  jury.  The  deceased  had  a  right 
to  suppose  that  the  train  had  reached  the  station.  Having 
stopped  at  a  place  of  peril  for  passengers  to  alight,  at  a  time 
when  they  had  a  right  to  suppose  from  the  notice  previously 
given  that  the  train  had  reached  the  station,  proper  attention 
to  the  safety  of  the  passengers  would  have  •  required  some 
notice  or  warning  to  them  to  retain  their  seats.  The  unex- 
pected stoppage  of  the  train,  as  in  Railroad  Co.  v.  Edelstein, 
supra,  was  well  enough,  and  for  anything  that  appears,  for  a 
sufficient  reason.  This  may  happen  from  various  causes  con- 
nected with  the  safety  of  the  passengers,  but  where  it  occurs 
in  a  place  of  danger,  and  under  circumstances  which  justify 
passengers  in  the  belief  that  it  has  reached  a  station,  some 
notice  ought  to  be  given.  This  is  especially  so  on  a  dark 
night  when  passengers  are  exposed  to  more  than  usual  peril  in 
getting  oflf  the  train.  We  do  not  attach  much  importance  to 
the  fact  that  the  deceased  got  off  on  the  wrong  side  of  the 
train.  It  does  not  appear  that  he  would  have  fared  any  better 
had  he  alighted  on  the  opposite  side.  Knowledge  of  the  fact 
that  the  platform  and  station  at  Wawa  were  on  the  side  oppo- 
site to  the  one  on  which  the  deceased  alighted,  was  not  brought 
home  to  him.  Had  the  accident  occurred  in  the  daytime  the 
case  might  possibly  have  been  ruled  upon  different  principles. 
Under  the  circumstances  we  see  no  cause  to  disturb  this  judg- 
ment and  it  is  accordingly 

Affirmed. 


C.  M.  COX  ET  AL.  v.  JAMES  LEDWARD  ET  AL. 

EBBOB   TO   THE   COUBT   OF    COMMON    PLEAS    OP    DELAWAKE 

COUNTY. 

Argued  February  14, 1889— Decided  February  25, 1889. 

1.  In  an  action  of  scire  facias  sur  mortgage,  where  the  plaintiff  is 
proceeding  as  assignee  for  the  benefit  of  the  creditors  of  one  of  the 
owners  of  the  mortgage,  it  is  not  error  to  admit  in  evidence  under  the 
plea  of  payment,  the  ofSLce  inventory  and  appraisement  of  the  assigned 
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estate  to  show  that  the  interest  sought  to  be  recovered  had  not  been 
appraised  as  a  portion  thereof. 

2.  Nor  is  it  error  to  admit  in  evidence  the  record  entry  of  satis- 
faction of  the  interest,  made  by  the  assignor  himself  after  the  date  of 
the  assignn^ent,  as  a  self-disserving  declaration,  admissible  not  only 
against  the  assignor  but  against  the  assignee,  when  accompanied  with 
instruction  that  the  assignor  had  no  right  to  make  the  entry  if  he  had 
not  received  payment  before  the  date  of  his  assignment. 

3.  Where,  in  such  case,  the  evidence  is  wholly  circumstantial,  some 
of  the  parties  to  the  transaction  being  dead  and  the  othei^s  therefore 
incompetent  to  testify,  and  the  collateral  facts  are  nearly  all  evidenced 
by  writings,  and  form  as  a  whole  a  fair  basis  for  a  conclusive  inference 
of  payment,  it  is  not  error  to  submit  the  question  to  the  juiy  accom- 
panied with  the  instruction  that  the  bmden  of  proof  was  upon  the 
defendants. 

Before  Paxson,  C.  J.,  Stebrett,  Williams,  McCollum 
and  Mitchell,  JJ. 

No.  62  January  Term  1889,  Sup.  Ct. ;  court  below.  No.  40 
March  Term  1887,  C.  P. 

On  March  24, 1888,  a  writ  of  scire  facias  sur  mortgage  was 
issued  by  Crosby  M.  Cox  and  Mattie  A.,  his  wife,  in  right  of 
said  wife,  William  A.  Dobson  and  Kate  E.,  his  wife,  in  right 
of  said  wife,  Anna  W.  Ledward,  and  William  B.  Broomall, 
assignee  of  John  J.  Ledward,  against  James  Ledward,  mort- 
gagor, and  the  said  Mattie  A.  Cox,  Kate  E.  Dobson  and  Anna 
M.  Ledward,  terre-tenants.  The  sheriff  returned  the  writ 
service  accepted  for  the  terre-tenants  and  nihil  habet  as  to 
James  Ledward.  The  terre-tenants  pleaded,  payment,  pay- 
ment with  leave,  etc. 

At  the  trial  on  October  4, 1888,  James  Ledward  "appeared" 
by  counsel,  who  pleaded  payment,  payment  with  leave,  etc. 

The  plaintiffs  then  offered  in  evidence  a  mortgage  from 
James  Ledward  to  Spencer  McHvain,  dated  July  24, 1876,  secur- 
ing the  payment  of  f  13,000,  in  five  years  from  date,  recorded ; 
an  assignment  of  the  mortgage  by  Spencer  Mcllvain  to  Catha- 
rine Ledward,  dated  March  29, 1877,  recorded ;  an  assignment 
of  the  same  mortgage,  and  the  bond  accompanying  it,  by  Cath- 
arine Ledward  to  John  J.  Ledward,  Mattie  A.  Cox,  wife  of 
Crosby  M.  Cox,  Kate  E.  Ledward  and  Anna  M.  Ledward,  the 
said  Catharine  Ledward  reserving  the  interest  on  the  principal 
of  the  debt  secured  ai;id  all  rights  and  remedies  for  the  coUec- 
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tion  thereof,  during  the  term  of  her  natural  life,  this  assign- 
ment being  dated  May  1,  1880,  acknowledged  May,  16  1880, 
and  recorded  on  May  19,  1880 ;  and  a  general  assignment  for 
the  benefit  of  creditors  by  John  J.  Ledward  to  William  B. 
Broomall,  dated  August  19, 1884,  recorded,  with  the  admission 
of  counsel  that  Catharine  Ledward  had  died  November  13, 
1886. 

Defendants'  counsel  objected  to  the  mortgage  of  James  Led- 
ward to  Spencer  Mcllvain  going  in  evidence  without  the  satis- 
faction entered  on  the  record  by  John  J.  Ledward. 

PlaintiflTs  counsel :  The  satisfaction  was  entered  on  March  3, 
1885,  after  the  assignment  of  August  19,  1884. 

By  the  court :  Let  them  all  go  in  evidence ;  I  hold  the  bur- 
den is  on  the  defendants. 

The  plaintiffs  then  rested. 

The  defendants  then  showed  by  the  proper  records  the  facts 
following : 

James  Ledward,  the  mortgagor,  died  on  Januaiy  9,  1877, 
leaving  a  widow,  Catharine  Ledward,  a  son,  John  J.  Ledward, 
and  three  daughters,  Mattie  A.  Cox,  Kate  E.  Ledward  (after- 
ward Dobson)  and  Anna  M.  Ledward.  On  March  13, 1877, 
the  mortgaged  real  estate  was  adjudged  in  proceedings  in  pa}> 
tition  to  John  J.  Ledward. 

As  of  May  1,  1880,  the  widow  Catharine,  the  owner  of  the 
mortgage  by  the  assignment  from  Spencer  Mcllvain,  assigned 
it  to  John  J.  Ledward  and  his  sisters,  as  appeared  in  the  plaint- 
iffs' case;  and,  contemporaneously,  there  were  entered  upon 
the  records,  (1)  a  satisfaction  of  the  recognizance  in  the  Or- 
phans' Court  given  by  John  J.  Ledward  in  the  partition  pro- 
ceedings, except  the  sum  of  $1,749.92,  payable  to  each  of  the 
three  sisters,  with  interest  from  May  1,  1880 ;  (2)  a  mortgage 
by  John  J.  Ledward  to  his  thi-ee  sisters,  in  #2,000,  conditioned 
for  the  payment  of  interest  to  their  mother  for  life  and  of  $1,500 
at  her  death  to  the  sisters.  The  assignment  of  the  mortgage 
to  John  J.  Ledward,  the  satisfaction  of  the  Orphans'  Court 
recognizance,  and  the  mortgage  by  John  J.  Ledward  for  $2,000, 
were  all  entered  of  record  on  May  19, 1880. 

At  this  point  the  defendants  offered  in  evidence  the  inven- 
tory and  appraisement  in  the  assigned  estate  of  John  J.  Led- 
ward, under  an  appointment  of  appraisers  made  on  petition  of 
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the  assignee  filed  November  3,  1884,  showing  no  appraisement 
of  any  interest  of  the  assignor  in  the  mortgage  in  suit. 

Objected  to. 

By  the  court :  Offer  admitted ;  exception.^ 

On  November  3,  1884,  William  B.  Broomall,  assignee  of 
John  J.  Ledward  presented  his  petition  for  leave  to  sell  the 
mortgaged  premises  discharged  of  liens,  under  the  act  of  Feb- 
ruary 17,  1876,  but  subject  to  the  lien  "  of  a  certain  mortgage, 
executed  by  James  Ledward  to  Spencer  Mcllvain  on  July  24, 
1876,  conditioned  for  the  payment  of  $13,000,  and  recorded," 
etc.  An  order  of  sale  was  granted  in  accordance  with  said 
petition,  and  a  sale  of  the  premises  was  made,  returned  and 
confirmed  to  Mattie  A.  Cox,  Kate  E.  Dobson  and  Anna  M. 
Ledward,  followed  by  the  deed  of  the  assignor  to  said  purchas- 
ers, dated  December  20, 1884,  subject  to  said  mortgage. 

On  December  22, 1884,  Mattie  A.  Cox,  Kate  E.  Dobson  and 
Anna  E.  Ledward  conveyed  the  premises  to  Laura  A.  Ledward, 
wife  of  John  J.  Ledward,  for  $5,511.76,  taking  a  purchase 
money  mortgage  to  each  grantor  for  her  share  of  the  entire 
purchase  money. 

Mattie  A.  Cox  was  then  sworn  as  a  witness  for  the  defend- 
ants, but  when  it  was  shown  that  her  brother  John  J.  Ledward 
was  dead,  she  was  objected  to  as  incompetent  and  her  testimony 
excluded. 

The  defendants  then  proved  by  the  recorder  the  signature  of 
John  J.  Ledward  to  the  following  entry  upon  the  record  of  the 
mortgage :  "  March  3, 1885, 1  hereby  acknowledge  to  have  re- 
ceived my  share  of  this  mortgage.  [Signed]  John  J.  Ledward," 
and  offered  the  entry  in  evidence. 

Objected  to. 

By  the  court :  Offer  admitted ;  exception.^ 

On  January  9, 1888,  after  a  sheriff's  sale  upon  judgments  in 
scire  facias  upon  the  purchase  money  mortgages  given  on  De- 
cember 22, 1884,  to  Mattie  A.  Cox,  Kate  E.  Dobson  and  Anna 
M.  Ledward,  by  Laura  A.  Ledward,  the  mortgagees  received 
the  sheriff's  deed  for  the  premises,  and  again  had  title  thereto. 

Upon  the  foregoing  facts  it  was  claimed  on  the  part  of  the 
plaintiffs  that,  at  the  time  the  suit  was  brought,  the  mortgage 
upon  which  the  writ  issued  belonged  to  William  B.  Broomall, 
assignee  of  John  J.  Ledward,  Mattie  A.  Cox,  Kate  E.  Dobson 
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and  Anna  M.  Ledward,  and  that  the  mortgaged  premises 
belonged  to  Mattie  A.  Cox,  Kate  E.  Dobson  and  Anna.  M. 
Ledward. 

The  court,  Clayton,  P.  J.,  charged  the  jury  and  answered 
the  points  presented  as  follows : 

The  question  is  :  Has  the  interest  in  that  $13,000  mortgage 
of  John  J.  Ledward  been  satisfied  before  the  assignment  of  his 
estate  to  Mr.  Broomall  ?  And  that  is  the  only  question  in  the 
case.  You  can  talk  about  it  a  week ;  you  can  cover  the  jury 
with  books  and  documents ;  but,  after  all,  there  is  but  one 
question  before  the  jury :  has  John  J.  Led  ward's  interest  in 
that  $18,000  mortgage  been  satisfied,  in  any  way  that  was  sat- 
isfactory to  him,  before  he  made  his  assignment  to  Mr.  Broo- 
mall ?  His  interest  was  the  one  fourth  of  it  after  his  mother's 
death.  That  is  the  only  question  in  the  case.  If  you  find 
from  the  evidence  that  it  has ;  if  the  evidence  satisfies  you  to 
a  reasonable  intent  that  Mr.  Ledward  did  i-eceive  satisfaction 
for  that  mortgage  in  some  way  before  he  made  the  assignment 
to  Mr.  Broomall,  then  the  defendants  here  are  entitled  to  your 
verdict 

Now,  what  is  the  evidence  ?  Mr.  Ledward  is  dead ;  he  can- 
not take  the  stand ;  the  suit  is  between  an  executor  and  an 
administrator,  and  under  the  law  the  defendants  cannot  take 
the  stand.  The  only  witness  who  is  free  to  tell  you  all  he 
knows  about  it  is  Mr.  Broomall.  If  he  knows  anything  about 
it,  it  is  his  duty  to  inform  you ;  if  he  does  not  do  so,  you  are 
not  to  presume  that  he  knows  anything  about  it.  It  may  be 
that  he  feels  his  duty  as  assignee  is  such  as  to  prohibit  him 
from  voluntarily  taking  the  stand  and  telling  what  he  knows. 
In  that  event,  when  he  was  on  the  stand,  the  other  side  could 
have  fully  examined  him ;  and  I  so  expressed  it.  [Now  the 
question  is :  From  the  evidence  before  you  is  there  such  evi- 
dence as  to  satisfy  you  to  a  reasonable  intent — such  evidence 
as  will  reasonably  convince  you — ^that  that  mortgage  was  sat- 
isfied, as  far  as  Mr.  Ledward  was  concerned,  before  he  made 
Ws  assignment.]  *  He  has  stated  positively,  by  his  jsolemn 
declaration  under  his  hand,  that  it  was  satisfied ;  but  unfortu- 
nately, when  he  made  that  declaration,  he  had  no  right  to 
satisfy  it  unless  it  had  been  paid  before.    You  are  to  decide  that 
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question  by  the  evidence  in  the  case.  It  does  not  always  fol- 
low that  a  mortgage  is  paid  on  the  day  it  is  satisfied  on  the 
record.  Your  experience  will  tell  you  that  a  mortgage  may 
be  paid  for  y^ars  before  it  is  satisfied  on  the  record.  It 
must  have  been  paid  before  you  can  compel  the  mortgagor  to 
satisfy  it,  and  even  then  the  law  gives  him  eighty  days  before 
he  can  be  sued  for  not  satisfying  it.  So,  you  see,  the  fact  that 
the  satisfaction  was  not  made  before,  is  no  ix)sitive  evidence 
that  the  mortgage  hadn't  been  satisfied  before  that.  Now  you 
understand  me.  The  record  shows  an  entry  made  by  John  J. 
Ledward  that  he  acknowledges  himself  to  have  received  full 
satisfaction  for  that  mortgage.  Now,  the  question  is,  when 
did  he  receive  it  ?  and  the  mere  fact  that  at  the  time  he  made 
that  declaration  he  had  no  right  to  receive  it,  is  no  positive 
evidence  that  it  had  not  been  paid  before,  because  a  man  is 
not  bound  to  enter  satisfaction  on  the  record  until  after  he 
receives  actual  satisfaction,  and  it  often  is  the  case,  as  I  have 
just  remarked,  that  mortgages  and  judgments  are  not  satisfied 
of  record  on  the  day  they  are  paid. 

So  you  come  back  to  the  question:  [Did  Mr.  Ledward 
receive  actual  satisfaction  before  he  made  his  assignment  to 
Mr.  Broomall  ?  If  you  find  that  he  did,  then  your  verdict 
ought  to  be  for  the  defendants.]  *  [The  first  evidence  that  it 
has  been  satisfied  at  all  is  his  declamtion  made  at  the  time 
when  he  had  no  right  to  enter  satisfaction  on  the  record ;  but 
still,  it  is  his  declaration.]  *  He  is  dead ;  he  cannot  take  the 
stand  to  explain  it,  but  the  fact  is  there.  He  acknowledges  ' 
that  he  received  satisfaction  for  that  mortgage.  Then,  if  that 
were  the  only  occurrence,  it  might,  perhaps,  be  too  doubtful 
to  convince  you ;  and  there  ought,  perhaps,  to  be  some  more 
evidence  than  the  mere  fact  that  he  entered  satisfaction  at  a 
time  when  he  hadn't  the  right  to  receive  it.  [If  he  had  re- 
ceived it  before,  mark  you,  if  it  had  been  paid  to  him,  or  if  it 
had  been  in  any  way  satisfied  by  any  family  arrangement 
among  those  who  owned  the  mortgage;  if  he  had  received 
satisfaction  before  he  made  the  assignment,  there  was  nothhig 
wrong  in  him  coming  into  court  and  making  that  declaration 
just  when  he  did ;  and,  if  he  hadn't  satisfied  it  until  to-day, 
but  had  received  the  money  when  he  had  the  right  to  receive 
it ;  if  he  were  alive  to-day  he  would  have  the  right  to  satisfy 
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that  mortgage,  susceptible  to  proof  that  it  had  been  acttially 
paid  or  settled  at  a  time  when  he  had  the  right  to  receive  the 
money.    You  haye  that  fact  to  start  with.]  ^ 

[What  else  have  you?  You  have  the  fact  that  after  he 
made  his, assignment,  he  appointed  as  his  assignee  a  gentleman 
familiar  with  his  father's  affairs,  the  counsel  of  his  father's 
estate,  a  gentleman  who  ought  to  have  known,  if  he  did  not, 
how  his  father's  estate  had  been  settled.  If  he  was  the  coun- 
sel for  the  estate,  and  if  he  represented  all  the  parties  inter- 
ested in  that  estate,  he  certainly  ought  to  have  known  where 
that  estate  went,  and  how  it  was  settled.  He  appointed  a 
gentleman  who  had  been,  or  was,  the  counsel  of  his  father's 
estate,  as  his  assignee;  he  didn't  appoint  a  sti'anger  that 
knew  nothing  about  his  property ;  he  appointed  Mr.  Broomall. 
Mr.  Broomall,  I  suppose,  came  into  court  and  asked  the  court 
to  appoint  two  appraisers,  who  should  appraise  the  estate  of 
the  assignor.  Those  appraisers,  I  suppose,  if  they  did  their  duty, 
inquired  what  estate  Mi\  Ledward  had.  They  were  sworn  to 
do  that.  If  Mr.  Broomall  did  his  duty,  he  informed  them  of  all 
the  estate  he  knew  that  Mr.  Ledward  had.  If  Mr.  Ledward 
was  honest,  it  was  for  his  interest  to  point  out  all  his  estate, 
for  it  went  to  pay  his  debts ;  it  was  his  interest  in  law  to  in- 
form his  assignee  and  inform  the  appraisers  where  his  property 
was.  An  appraisement  was  made,  and  it  was  filed ;  and  it 
does  not  say  a  word  about  this  property  being  Mr.  Ledward's ; 
not  a  word ;  it  is  perfectly  silent.  It  tells  you  what  personal 
'estate  he  had ;  it  does  not  name  this.]  '  Now,  that  is  the 
second  piece  of  evidence  that  the  counsel  for  the  defendants 
rely  upon. 

Well,  then,  what  is  the  third  ?  ,  [The  third  piece  of  evidence 
that  they  rely  upon  is,  that  when  the  assignee  had  the  property 
for  sale,  he  advertised  it  subject  to  a  $13,000  mortgage,  but  he 
did  not  say  that  the  $13,000  was  due  upon  that  mortgage. 
He  told  the  purchaser  that  there  was  a  $13,000  mortgage 
against  the  property  ^nd  he  must  look  out  for  that.  It  was 
the  purchaser's  duty  to  go  and  see  the  holder  and  ascertain 
what  was  due.  While  he  did  say  it  was  advertised  subject  to 
a  mortgage  conditioned  for  the  payment  of  f  13,000,  he  didn't 
say  it  was  subject  to  a  $13,000  mortgage.  He  did  not  say  that 
and  didn't  mean  it.    He  meant  that  the  mortgage  was  for 
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$13,Cf00,  and  that  the  purchaser  was  taking  it  subject  to  what 
was  due  upon  that  mortgage,  but  in  the  same  advertisement 
he  names  that  property  as  belonging  to  the  three  children  of 
Mr.  Ledward,  and  does  not  name  his  assignee  as  having  any 
interest  in  it.]  *  [Now  that  is  the  third  piece  of  evidence  upon 
which  they  rely;  and  it  does  seem  to  me  that  these  three 
pieces  of  evidence  in  the  cause  have  some,  at  least,  persuasive 
effect  upon  the  evidence  as  to  whether  the  mortgage  had  been 
satisfied  in  any  way  before  Mr.  Broomall  became  assignee.  It 
seems  to  me  there  was  enough  to  call  upon  Mr.  Broomall,  or 
any  other  person  who  knew  anything  about  the  case,  to  take 
the  stand  and  tell  all  that  he  knew  about  it ;  and  if  it  has  the 
same  effect  upon  your  mind  as  upon  mine,  you  may  consider 
it,  in  the  absence  of  evidence  to  the  contrary,  sufficient  to 
rebut  the  presumption  that  it  was  not  paid.  If  you  find  it 
sufiBcient  to  rebut  that  presumption,  you  may,  in  the  absence 
of  all  evidence  to  the  contrary,  find  for  the  defendants.]  • 

Now  you  are  to  judge  of  the  weight  of  the  evidence.  [It  is 
for  you,  and  if  it  satisfies  you  to  a  reasonable  certainty  that 
there  has  been  some  family  arrangement  or  actual  payment  by 
which  Mr.  Ledward  had  received  satisfaction  of  his  share  of 
that  mortgage  before  his  assignment  was  made ;  if  you  find 
that  to  be  the  case,  then  the  verdict  ought  to  be  for  the  defend- 
ants ;]  ^®  but,  if  it  is  not,  and  the  presumption  is  that  the  whole 
mortgage  is  due,  if  it  is  not  sufficient  to  overcome  that  pre- 
sumption, then  your  verdict  ought  to  be  for  the  plaintiffs,  I 
suppose  for  the  amount  of  his  interest.     Have  you  fixed  that  ? 

Defendants'  counsel :  I  suppose  we  would  better  take  a  gen- 
eral verdict  for  the  defendants. 

By  the  court :  I  say,  then,  gentlemen,  if  it  is  to  be  for  the 
plaintiffs,  then  it  is  for  the  interest  of  Mr  Ledward,  which  is 
the  one  fourth. 

Plaintiffs'  counsel :  One  fourth  of  $13,000  ? 

By  the  court :  One  fourth  of  f  13,000,  with  interest  from  his 
mother's  death. 

Plaintiffs'  counsel :  Which  was  November  13, 1886. 

By  the  court :  But  if  you  find  for  the  defendants,  that  it  was 
satisfied,  that  in  reality  satisfaction  was  received  before  the  as- 
signment to  Mr.  Broomall,  you  may  find  a  general  verdict  for 
the  defendants.    If  you  find  with  Mr.  Broomall  that  it  was 
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not,  that  is  it  was  not  received  until  after  the  assignment  was 
made  to  him,  then  you  should  find  for  the  plaintiffs  and  assess 
the  damages  at  one  fourth  of  f  18,000,  with  interest  from  the 
day  of  the  death  of  the  mother. 

Plaintiffs'  counsel :  That  is  not  true ;  it  would  divide  the 
$3,250  between  him  and  the  three  sisters.  If  they  find  for  the 
defendants,  should  not  the  verdict  be  for  three  fourths  of 
$13,000  with  interest  ? 

Defendants'  counsel :  Let  them  find  for  the  defendants  gen- 
erally. 

By  the  court:  Let  the  jury,  if  they  find  for  the  plaintiffs,  ren- 
der a  special  verdict,  and  say  that  they  find  that  John  J.  Led- 
ward  had  received  no  satisfaction  of  that  mortgage  at  the  time 
he  made  his  assignment,  and  then  we  can  easily  settle  it. 

Now,  gentlemen,  I  will  answer  the  points  that  have  been  sub- 
mitted, and  leave  the  case  with  you. 

The  plaintiffs'  points  are  these : 

1.  Under  all  the  evidence  the  verdict  should  be  for  the 
plaintiffs. 

Answer :  I  decline  to  so  charge  you.^^ 

2.  All  the  evidence  being  in  writing  it  is  for  the  construction 
of  the  court,  and  the  same  is  not  sufficient  evidence  of  pay- 
ment or  merger. 

Answer :  I  Recline  to  so  charge  you.^* 

3.  There  can  be  no  merger  of  John  J.  Ledward's  interest  in 
the  mortgage  into  his  o^Txership  of  the  land,  on  account  of  the 
life  interest  of  Catharine  Ledward  in  the  mortgage. 

Answer:  That  I  affirm.  That  is  to  say,  that  when  Mr.  Led- 
ward bought  the  property  subject  to  the  mortgage,  it  did  not 
merge,  because  his  mother  had  a  lifetime  interest  there. 

The  defendants'  points  are  these : 

1.  By  the  taking  in  the  partition  proceedings  of  the  land  de- 
scribed in  the  mortgage  in  suit,  John  J.  Ledward  became  liable 
to  pay  the  mortgage,  and  his  subsequently  acquiring  an  intei'est 
in  the  mortgage  was  an  extinguishment  of  the  mortgage  to  that 
extent,  unless  it  be  shown  that  it  was  not  the  intention  of  John 
J.  Ledward  to  so  extinguish  it. 

Answer :  Well,  I  have  already  affirmed  the  plaintiffis'  point, 
and  I  therefore  decline  this  point. 

2.  The  taking  of  the  land  in  the  partition  proceedings ;  the 
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settlement  made  by  John  J.  Ledward  with  his  mother  and  sis- 
ters ;  the  giving  of  the  recognizance  and  its  subsequent  partial 
satisfaction ;  the  giving  of  the  $2,000  mortgage  to  his  mother 
and  sisters ;  the  proceedings  in  the  assigned  estate  of  John  J. 
Ledward ;  the  failure  to  mention  the  $13,000  mortgage  among 
the  assets  of  the  assigned  estate ;  the  making  of  the  convey- 
ance by  the  assignee  to  the  sisters  of  John  J.  Dedward,  and  the 
conveyance  by  them  to  his  wife,  and  the  taking  of  purchase 
money  mortgages  for  the  whole  purchase  money ;  the  acknowl- 
edgment by  John  J.  Ledward,  on  the  record,  that  his  interest 
in  the  mortgage  had  been  fully  paid ;  these,  and  all  the  other 
evidence  in  the  case,  are  sufficient  under  all  the  evidence,  to 
fully  justify  the  jury  in  finding  that  the  interest  of  John  J. 
Ledward  in  the  mortgage  now  sued  upon,  has  been  paid  or  ex- 
tinguished, and  fully  sufficient  to  warrant  the  jury  in  rendeiv 
ing  a^ verdict  for  the  defendants. 

Answer :  Gentlemen,  I  will  simply  say  that  these  facts  may 
be  considered  by  the  jury  as  bearing  upon  the  question  of 
whether  Mr.  Ledward's  interest  in  the  mortgage  has  been  sat- 
isfied in  any  way,  and  if  so  whether  it  was  paid  or  satisfied  be- 
fore or  after  his  assignment.  They  bear  upon  that  question, 
and  you  may  consider  that  if  they  are  sufficient  to  satisfy  you 
that  he  did  receive  satisfaction  before  he  made  his  assignment, 
then  you  may  find  for  the  plaintiffs.  I  do  not  aivise  you  that 
they  are  fully  sufficient,  but  say  that  they  are  for  you  to  con- 
sider, and  if  they  are  sufficient  to  satisfy  you,  then  your  verdict 
will  be  sustained.*' 

3.  W.  B.  Broomall,  the  assignee  of  John  J.  Ledward,  has 
the  same  and  no  greater  rights,  with  respect  to  the  fact  of  pay- 
ment or  extinguishment  of  this  mortgage,  than  John  J.  Led- 
ward himself  would  have,  if  he  had  not  made  an  assignment 
and  were  now  attempting  to  collect  the  amount  of  this  mort- 
gage from  his  sisters,  and  if  the  jury  are  sufficiently  convinced 
from  the  evidence  of  the  fact  of  payment,  to  find  against  John 
J.  Ledward,  were  he  the  plaintiff,  they  should  render  a  verdict 
against  the  assignee  and  in  favor  of  the  defendants  now. 

Answer:  This  third  point  I  negative.  I  hold  that  Mr. 
Broomall  has  a  greater  right  now  in  court  than  his  assignor 
would  have  if  he  were  here ;  that  his  assignor  would  not  be 
permitted  to  discontinue  the  suit  or  receive  payment  now; 
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therefore  the  assignee  has  rights  th^  assignor  would  not  have. 
Mr.  Broomall  does  not  only  represent  the  assignor,  but  he  rep- 
resents the  creditors.  While  he  acts  for  the  assignor  stiictly, 
the  rights  may  be  identical ;  but  when  he  acts  for  the  creditors, 
he  has  a  greater  right  than  the  assignee  would  have. 

4.  Where  there  are  two  lien  creditors,  one  of  whom  is  the 
debtor  of  the  other,  the  debtor  is  not  permitted  by  law  to 
receive  payment  until  his  creditor  has  been  fully  paid,  and  if 
in  this  case  John  J.  Ledward  was  indebted  to  his  sisters,  and 
they  both  held  liens  against  the  same  property,  he  was  not 
entitled  to  receive  payment  of  his  lien  until  his  sisters  had  been 
paid  their  liens.  The  fact  of  such  indebtedness  in  this  case 
may  be  considered  by  the  jury  as  bearing  upon  the  question  of 
payment  or  extinguishment  of  the  mortgage  in  suit. 

Answer :  Well,  gentlemen,  I  decline  to  afiRrm  this  point.  I 
have  said  to  you  all  that  I  think  is  material,  and  I  decline  to 
affii-m  that  point.  It  comes  back  to  the  single  question  in  the 
case,  which  I  have  abeady  stated  to  you,  and  that  is  all  there 
is  in  it,  whether  by  any  family  arrangement  or  by  an  actual 
payment,  Mr.  Ledward  had  received  satisfaction  of  his  share  of 
that  $18,000  mortgage  before  he  made  the  assignment.  That 
is  the  question.  Just  keep  that  before  you  and  direct  the  evi- 
dence in  the  case  to  that  point,  and  you  ought  not  to  have  any 
diflSculty.  As  before  stated,  the  onus  is  upon  the  defendants ; 
they  must  satisfy  you  by  suflScient  evidence  that  it  has  been 
paid,  and  if  the  evidence  satisfies  you,  you  may  act  upon  it.  I 
inform  you  that  if  you  find  the  question  in  favor  of  the  plaint- 
iffs that  I  have  submitted,  just  come  into  court  and  state  that 
you  have  found  that  question  in  favor  of  Mr.  Broomall.  If 
you  find  it  against  him,  just  come  into  court  and  find  for  the 
defendants.  Do  not  bother  yourselves  with  making  calcula- 
tions.^* 

The  jury  returned  a  verdict  for  the  defendants.  Judgment 
having  been  entered,  the  plaintiffs  took  this  writ,  assigning  as 
error: 

1,  2.  The  admission  of  defendants'  offers.  ^  ^ 
3-10.  The  parts  of  the  charge  embraced  in  []««<>  i® 
11, 12.  The  answers  to  the  plaintiffs'  points.  ^*  ^* 
13, 14.  The  answers  to  the  defendants'  points.  ^  ^* 
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Mr.  W.  I.  Sehaffer  (with  him  Mr.  W.  B.  BroomalV)^  for  the 
plaintiffs  in  error : 

1.  The  circumstance  that  the  inventory  and  appraisement  of 
the  assigned  estate  does  not  embrace  the  one  fourth  interest  in 
the  mortgage  as  an  asset,  does  not  permit  an  inference  that 
that  interest  had  been  previously  discharged.  Treating  the 
appraisement  as  a  declaration  of  the  assignee,  the  rights  of 
creditors  cannot  thereby  be  affected.  But  it  was  not  the  as* 
signee's  declaration  at  all.  The  paper  is  executed  by  the  ap- 
praisers and  the  assignee  is  in  no  way  connected  with  it. 

2.  The  entry  of  the  satisfaction  by  the  assignor  on  the 
record,  was  but  a  declaration,  and  being  made  after  the  date  of 
the  assignment,  it  cannot  affect  the  holding  of  his  assignee : 
Lancaster  v.  Smith,  67  Pa.  427 ;  Brown  v.  Henry,  106  Pa.  262. 

3.  The  remaining  specifications  of  error  are  addressed  to  the 
submission  of  the  question  of  payment  to  the  jury,  with  no 
evidence  to  support  it.  The  three  circumstances  adverted  to 
in  the  charge  as  beittg  such  evidence  have  been  considered  in 
detail.  They  are,  as  stated  above :  (1)  The  inventory  and 
appraisement  of  the  assigned  estate.  If  this  paper  has  any 
relevancy  to  the  case  at  all  it  must  be  considered  as  evidence 
of  the  fact  that  the  mortgage  existed  at  thirteen  thousand  dol- 
lars. (2)  The  unauthorized  entry  of  satisfaction  on  the  record 
of  the  mortgage,  which  is  clearly  no  evidence  of  payment,  hav- 
ing been  made  by  John  J.  Ledward  after  he  had  parted  with 
the  mortgage,  and  when  his  wife  had  acquired  title  and  he 
was  interested  to  relieve  her  property  of  the  claim  of  his  cred- 
itors upon  it.  And  (3)  The  advertisement  of  the  property  as 
subject  to  a  thirteen  thousand  dollar  mortgage  belonging  to 
Mattie  A.  Cox,  Kate  E.  Dobson  and  Anna  M.  Ledward,  of 
which  there  is  no  evidence  whatever  in  the  case. 

Mr.  0.  B.  Dickinson  (with  him  Mr.  A.  A.  Cochran)^  for  the 
defendants  in  error : 

1.  An  assignee  for  the  benefit  of  creditors  is  not  a  purchaser 
for  value,  nor  does  he  represent  the  creditors ;  he  is  an  agent 
of  the  assignor  and  merely  stands  in  his  place:  Ludwig  v. 
Highley,  5  Pa.  137;  Morris's  App.,  88  Pa.  379;  Wright  v. 
Wigton,  84  Pa.  166 ;  Twelves  v.  WilUams,  3  Wh.  485.  More- 
over, the  assignor  in  this  case  had  not  by  the  assignment  parted 
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with  all  interest  in  the  goods  and  chattels  assigned.  He  was 
still  the  owner,  but  had  empowered  his  assignee  to  pay  his 
debts  out  of  the  assigned  estate,  and  was  entitled  to  the  resi- 
due himself,  if  there  were  any.  He  was  therefore  a  party  in 
interest,  and  his  self-disserving  admissions  were  properly  ad- 
mitted. 

2.  The  schedule  of  debts  returned  by  an  insolvent  is  admissi- 
ble as  evidence,  and  the  omission  from  it  of  a  debt  alleged  to 
be  due  him  is  at  least  prima  facie  evidence  that  no  such  debt  is 
due :  Hart  v.  Newcomb,  8  Camp.  13 ;  Nichols  v.  Downs,  1  M. 
&  Rob.  13 ;  Burrows  v.  Stevens,  39  Vt.  378 ;  Wharton  on  Ev., 
§§  1121, 1132, 1199 ;  Reagan  v.  Grim,  13  Pa.  511.  The  prin- 
ciple evidently  is,  that  a  declaration  made,  if  self-disserving,  is 
admissible  for  the  reason  that  self-interest  supplies  the  absence 
of  all  other  sanctions :  Rossiter's  App.,  2  Pa.  371 ;  Harrisburg 
Bank  v.  Tyler,  8  W.  &  S.  376 ;  Riddle  v.  Dixon,  2  Pa.  375. 

3.  There  was  ample  evidence  to  support  the  verdict,  if  a 
chain  of  circumstances  is  ever  a  safe  basis  for  a  judginent. 

Mr.  Schaffer^  in  reply : 

An  assignee  is  more  than  the  agent  of  the  assignor ;  he  is  a 
trustee  for  the  creditors  of  the  assignor,  as  well:  Beans  v. 
Bullitt,  57  Pa.  221.  He  is  bound  only  by  what  the  assignor 
has  done  prior  to  the  assignment :  Weiler  v.  Kershner,  109  Pa. 
219.  Being  a  trustee  to  convert  and  distribute,  it  cannot  be 
within  his  powers  as  such  trustee  to  destroy  the  assigned 
estate  by  his  declarations :  McKissick  v.  Pickle,  16  Pa.  140 ; 
Lobb  V.  Lobb,  26  Pa.  327 ;  Clark  v.  Maguire,  85  Pa-  259 ;  Orr's 
App.,  7  W.  N.  126. 

Opinion,  Mr.  Justice  Mitchell  : 

This  record  is  a  legal  curiosity.  On  a  scire  facias  in  a  court 
of  law,  three  owners  of  land  are  sued  by  themselves  and  one 
other,  as  joint  holdersf  of  a  mortgage  upon  theb  own  land. 
Having  thus,  in  advance  of  even  the  wave  of  legislative  reform, 
brushed  aside  any  little  technicalities  that  might  be  supposed 
to  stand  in  the  way,  the  parties  went  into  court,  and  the  origi- 
nal owner  of  the  land  and  mortgagor  being  also  a  party  defend- 
ant, an  appearance  and  plea  were  formally  entered  for  him, 
although  it  is  spread  out  on  the  face  of  the  proceedings  that  he 
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had  been  dead  more  than  eleven  years  before  the  writ  issued. 
A  jury  was  duly  empaneled,  and  the  parties,  living  and  dead, 
entered  on  this  mixed  contest  with  themselves  and  each  other. 
What  the  effect  of  a  verdict  and  judgment  against  a  dead  man, 
under  these  circumstances,  would  have  been,  we  are  happily 
spared  from  considering,  the  jury  having  put  an  end  to  the 
contest  by  a  verdict  for  defendants.  A  glimpse  of  other  diffi- 
culties is  also  afforded,  at  the  close  of  the  charge,  by  the  collo- 
quy between  court  and  counsel  as  to  the  form  of  the  verdict, 
if  foijnd  for  the  plaintiffs. 

The  proceedings,  however,  anomalous  as  they  were,  had  a 
perfectly  regular  and  legitimate  object.  Indeed  they  would 
have  been  highly  creditable  to  the  ingenuity  of  counsel,  had 
they  been  invented  between  the  date  when  provincial  simplicity 
put  an  end  to  Gov.  Keith's  Court  of  Chancery,  and  the  time 
when  the  legislature  of  the  commonwealth  waked  up  to  the 
fact  that  equitable  powers  and  process  are  a  necessary  part  of 
legal  machinery,  in  the  complicated  civilization  of  the  present 
century.  As  it  is,  they  seem  to  have  been  carried  on  by  gen- 
eral agreement,  and  may  stand  as  a  survival  of  the  makeshifts 
by  which  the  early  lawyers  of  Pennsylvania  administered  equity 
under  the  forms  of  the  common  law. 

The  history  of  the  case  contains  a  long  and  intricate  recital 
of  facts,  the  details  of  which  have  little  importance,  or  even 
relevancy  to  the  real  controversy.  A  careful  analysis,  taking 
much  more  time  than  the  case  should  have  required,  reduces 
the  material  facts  to  the  following :  John  J.  Led  ward  being  the 
owner  of  certain  mortgaged  premises,  became  one  of  four  joint 
owners  of  the  mortgage,  subject  to  a  life  interest  in  his  mother ; 
subsequently  he  made  an  assignment  for  the  benefit  of  his 
creditors,  and  still  later,  entered  satisfaction  on  the  record  as  to 
his  fourth  of  the  mortgage.  The  other  three  holders  of  the 
mortgage  had,  in  the  meantime,  become  the  owners  of  the  mort- 
gaged premises,  and  the  present  roundabout  substitute  for  a  bill 
in  equity,  was  really  a  proceeding  by  the  assignee  for  creditors, 
to  charge  the  land  with  John  J.  Ledward's  one  fourth  of  the 
mortgage. 

The  only  disputed  question  in  the  case  was  the  satisfaction, 
in  law  or  in  fact,  of  John  J.  Ledward's  interest  in  the  mort- 
gage.   The    learned  judge  promptly  disposed  of  the  legal 
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brancli  of  the  inquiry,  by  ruling  that  the  intervening  life  inter- 
est prevented  a  merger ;  and  then  proceeded  to  state  in  very 
plain  and  forcible  English,  adapted  to  the  understanding  of  the 
jury,  all  that  was  left  for  them:  "The  question  is,  has  the  in- 
terest in  that  118,000  mortgage  of  John  J.  Ledward  been  satis- 
fied before  the  assignment  of  his  estate  to  Mr.  Broomall  ?  And 
that  is  the  only  question  in  the  case.  You  can  talk  about  it  a 
week ;  you  can  cover  the  jury  with  books  and  docinnents,  but 
after  all  there  is  but  one  question  before  the  jury." 

The  assignments  of  error  may  be  grouped  into  three  classes. 
The  first  and  second  assignments  relate  to  the  competency  of 
the  inventory  of  John  J.  Ledward's  assigned  estate,  and  his 
entry  of  satisfaction  on  the  record  of  the  mor^ge.  The  flist 
was  clearly  competent.  It  showed  that  John  J.  Ledward,  his 
assignee,  and  the  appraisers,  in  making  out  a  full  inventory  of 
his  assigned  estate,  omitted  any  reference  to  his  one  fourth  of 
the  mortgage  in  suit,  and  thus  tended  to  support  the  defend- 
ants' contention  that  it  had  been  previously  satisfied.  "The 
entry  of  satisfaction  by  John  J.  Ledward,  after  the  assignment, 
may  be  more  questionable,  as  it  was,  in  one  aspect,  the  declara- 
tion of  an  assignor  after  parting  with  his  title.  But  that  was 
not  its  real  legal  aspect.  Ledward  was  not  a  vendor  who 
would  be  estopped  from  discrediting  his  vendee's  title,  but  an 
assignor,  with  a  continuing  resulting  equity  in  the  property, 
and  his  assignee  had  no  independent  rights  of  his  own,  but  only 
those  of  his  assignor  and  tiie  creditors.  Ledward's  entry  of 
satisfaction  was  therefore  a  declaration  against  his  interest,  and 
as  such  admissible,  not  only  against  him  but  against  his  as- 
signee. Its  admission,  therefore,  was  not  error,  and  was  care- 
fully guarded  by  the  positive  instruction  to  the  jury  that 
Ledward  had  no  right  to  make  the  entry  at  the  time  he  did, 
unless  he  had  received  satisfaction  before  his  assignment. 

The  third  to  the  tenth  assignments^  inclusive,  are  to  parts 
of  the  charge,  and  all  that  need  be  said  of  them  is,  that  the 
charge  was  correct  in  point  of  law,  if  sustained  by  the  evidence, 
and  this  depends  on  its  competency,  which  has  already  been 
discussed,  and  its  sufficiency,  which  remains  to  be  considered. 
Of  the  charge  it  may  be  said  that  some  of  the  comments,  nota- 
bly those  in  the  eighth  assignment^  are  rather  refined  and 
subtle,  and  that  as  a  whole  it  may  be  called  a  leading  charge, 
Vol.  cxxrv — ^29 
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as  it  indicates  very  clearly  to  the  jury  how  the  judge  thought 
they  ought  to  find.  But  it  leaves  the  jury  clearly  free  to  exer- 
cise their  own  judgment,  and  therefore  did  not  exceed  the  legi- 
timate privilege  of  the  judge,  especially  in  a  case  where  the 
evidence  was  so  nearly  all  in  writing,  as  to  lead  the  plaintiffs 
in  their  second  point  to  ask  the  judge  to  take  it  from  the  jury 
and  construe  it  himself. 

The  remaining  assignments  relate  to  the  sufficiency  of  the 
evidence.  It  was  wholly  circumstantial,  for  the  reason  that 
all  the  parties  to  the  transactions  were  either  dead,  or  rendered 
incompetent  by  the  death  of  the  others.  The  only  competent 
witness  who  might  be  supposed  to  have  any  personal  knowl- 
edge was  the  assignee,  who  was  the  substantial  plaintiff,  and 
even  if  he  had  any  knowledge  he  might  well  have  considered 
himself  restrained  from  testifying  by  professional  obligations. 
The  evidence  therefore  was  naturally  limited  to  a  series  of  col- 
lateral facts,  none  of  them  conclusive,  or  perhaps  veiy  weighty, 
taketi  singly,  but  forming  as  a  whole  the  fair  basis  of  a  conclu- 
sive inference  by  the  jury  in  favor  of  payment.  The  jury  was 
properly  told  that  the  burden  of  proof  was  on  the  defendants, 
and  there  was  more  than  a  scintilla  in  support  of  the  latters* 
contention. 

The  whole  controversy  was  reduced  to  a  single  question  of 
fact,  and  that  was  left  properly  to  the  jury. 

Judgment  affirmed. 


PETER  BYRNE  v.  SAMUEL  STEWART,  JR. 

ERROR  TO  THE  COURT  OP  COMMON    PLEAS  NO.   1  OF  PHILA- 
DELPHIA COUNTY. 

Argued  January  22, 1889— Decided  March  4, 1889. 

1.  In  an  action  upon  a  note  given  to  the  plaintiff  in  part  payment  for  a 
butcher-shop  and  fixtures  sold,  it  is  not  error  to  refuse  testimony  of  an 
overstatement  by  the  vendor  of  the  value  of  fixtures  which  wei-e  within 
the  observation  of  the  purchaser,  as  a  defence  to  a  suit  for  the  price 
agreed  to  be  paid. 
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2.  But  where  the  plaintiff  has  adduced  evidence  that  the  propeiiy  sold 
embraced  the  good-will  of  the  shop,  as  well  as  the  fixtures,  as  the  good- 
will was  dependent  upon  the  business  it  represented,  it  was  eiTor  to 
refuse  an  inquiry,  on  cross-examination,  as  to  how  much  business  was 
done  there. 

Before  Paxson,  C.  J.,  Sterbett,  Clark,  McCollum  and 
Mitchell,  JJ. 

No.  173  July  Term  1888,  Sup.  Ct. ;  court  below.  No.  602 
June  Term  1886,  C.  P.  No.  1. 

On  July  3, 1886,  an  action  in  assumpsit  was  brought  by 
Samuel  Stewart,  Jr.,  against  Peter  Byrne,  to  recover  upon  a 
note  dated  March  1, 1886,  for  the  payment  of  $400  in  three 
months  after  date,  drawn  by  Joseph  T.  Byrne  to  the  order  of 
Peter  Byrne,  and  by  the  said  Peter  Byrne  indorsed.  A  piea 
was  filed,  but  what  it  was  did  not  appear  upon  the  paper  books. 

At  the  trial  on  January  31,  1888,  before  Bbegy,  J.,  the 
plaintiff  put  the  note  in  evidence  and  rested. 

The  defendant  then  introduced  testimony,  without  objection, 
to  the  effect  that  he  had  indorsed  the  note  for  use  as  part  of 
the  consideration  of  11,500  to  be  paid  the  plaintiff  by  Joseph 
T.  Byrne  and  another  brother,  in  the  purchase  of  a  meat-shop 
on  Ridge  avenue ;  that  to  induce  the  purchase  the  plaintiff, 
who  knew  that  defendant  was  but  an  accommodation  indorser, 
had  represented  that  the  purchasers  could  make  the  money  in 
two  months,  that  he  himself  had  made  $1,900  in  six  weeks, 
that  the  ice-box  was  worth  $800,  and  the  fixtures  $1,500.  The 
purchasers  kept  the  shop  a  little  over  three  months,  when  it 
was  sold  out  by  the  sheriff. 

James  H.  Young,  called  for  defendant,  testified  that  he  was 
a  carpentei»and  builder. 

Q.  "  Have  you  examined  the  ice-box  and  fixtures  in  the 
place,  and  from  your  knowledge  what  can  they  be  put  there 
for?" 

Objected  to  by  the  plaintiff. 

By  the  court :  Offer  refused ;  exception.^ 

William  Wein,  called  for  defendant,  testified  that  he  had 
rented  the  house  and  owned  the  fixtures. 

Q.  "  Just  state  to  the  jury  first  what  you  paid  for  the  fix- 
tures." 
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Objected  to  by  the  plaintiff. 

By  the  court :  Offer  refused ;  exception.^ 

Q.  "  Have  you  ever  fitted  up  any  butcher  places  ?  " 

A.  "  There  is  an  ice-box  in  my  place." 

Q.  "  I  will  ask  you  to  state  to  the  court  the  value  of  those 
fixtures.^ 

Objected  to  by  the  plaintiff. 

By  the  court :  Offer  refused ;  exception.* 

The  defendant  then  rested. 

In  rebuttal,  the  plaintiff  testified  that  Owen  Byrne  had 
opened  a  tavern  and  plaintiff  had  loaned  him  money,  and  he 
asked  Owen  one  day  how  he  was  getting  along  and  he  said, 
poor  enough.  Owen  then  came  to  buy  the  plaintiff  out,  and 
was  asked  $1,500 ;  plaintiff  told  him  there  was  a  good  living 
there  for  anybody ;  the  first  month  he  had  kept  there  he  had 
made  f  225 ;  after  that  the  place  was  so  full  of  meat  he  couldn't 
take  account  of  stock,  but  there  was  a  good  living  for  anybody. 

Thomas  Hughes,  called  for  plaintiff,  testified  that  he  was  a 
butcher  by  trade ;  went  on  Wednesdays  and  Saturdays ;  it 
took  five  of  us  on  Wednesdajrs  and  Satui^days :  "  It  was  worth 
every  dollar  the  Byrnes  paid  for  it." 

On  cross-examination :  Q.  "  I  propose  to  ask  this  witness 
whether  he  was  familiar  with  the  store  when  Mr.  Stewart  had 
it,  and  how  much  business  was  done  there." 

Objected  to  by  plaintiff. 

By  the  court :  Offer  refused ;  exception.* 

Fred  Loney,  called  for  plaintiff,  testified  that  he  was  familiar 
with  the  store  at  the  time  it  was  bought  by  the  Byrnes. 

Q.  "  What  would  you  have  paid  for  the  store  at  the  time  ?  " 

Objected  to  by  the  defendant. 

By  the  court :  Offer  admitted ;  exception.* 

Q.  "  What  was  the  value,  in  your  opinion,  as  the  keeper  of 
a  shop  like  this?" 

Objected  to  by  the  defendant. 

By  the  court :  Offer  admitted ;  exception.* 

A.  "  $1,500,  for  a  man  in  the  business  who  understood  his 
business." 

The  jury  returned  a  verdict  for  the  plaintiff  for  $441.68.  A 
rule  for  a  new  trial  having  been  discharged,  the  defendant  took 
this  writ  assigning  as  error : 
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1-3.  the  refusal  of  the  defendant's  offers.^*** 

4.  The  refusal  of  the  defendant's  offer.* 

5.  The  court  erred  in  overruling  defendant's  objection  to  the 
question  put  to  witness  Frederick  Loney :  "  What  would  he 
have  paid  for  the  store  at  that  time  ?  "  '^ 

6.  The  court  erred  in  overruling  defendant's  objection  to  the 
question  put  to  witness  Frederick  Loney:  "What  was  the 
value,  in  your  opinion,  as  the  keeper  of  a  shop  like  this?  "• 

Mr.  William  Grorman^  for  the  plaintiff  in  error : 
The  note  in  question  was  in  the  hands  of  the  original  party. 
Failure  or  want  of  consideration  is  always  available  as  a  de- 
fence in  such  cases,  and  where  there  is  evidence  tending  to 
show  unfairness,  undue  influence,  or  fraud,  it  may  take  a  wide 
range  :.  Hartman  v.  Shaffer,  71  Pa.  315  ;  Sill  v.  Rood,.  15  Johns. 
230 ;  Shepard  v.  Temple,  3  N.  H.  455 ;  Battles  v.  Laudensla- 
ger,  84  Pa.  446  ;  1  Wait,  Actions  and  Defences,  615  ;  Peterson 
V.  Johnson,  22  Wis.  21  (94  Am.  Dec.  581) ;  Reed  v.  Prentiss, 
1  N.  H.  174  (8  Am.  Dec.  50) ;  Snyder  v.  Berger,  18  W.  N. 
490;  Heath  v.  Slocum,  115  Pa.  549;  McGrann  v.  Railroad 
Co.,  Ill  Pa.  171 ;  Howard  Express  Co.  v.  Wile,  64  Pa.  201. 

Mr.  Robert  H.  Hinckley^  for  the  defendant  in  error : 
No  brief  filed. 

Opiniok,  Mr.  Justice  McCollum  : 

Samuel  Stewart,  the  plaintiff  below,  sold  to  Owen  Byrne  and 
Joseph  T.  Byrne  the  fixtures  and  good-will  of  a  meat  shop,  on 
Ridge  avenue  in  Philadelphia,  for  $1,500,  and  received  the  note 
in  suit  in  part  payment  of  the  price.  Peter  Byrne,  the  de- 
fendant below,  is  a  brother  of  the  purchasers,  and  indorsed  the 
note  for  their  accommodation,  and  on  the  representation  of  Stew- 
art as  to  the  cost  and  value  of  the  fixtures  and  the  amount  of 
business  he  did  there.  He  had  no  interest  in  the  purchase,  and 
was  a  mere  surety  for  his  brothers,  as  Stewait  well  knew.  On 
the  trial  in  the  court  below,  it  was  proven  without  objection 
that  Stewart,  as  an  inducement  to  the  purchase  by  the  Byrnes, 
said  that  he  had  made  $1,900  there  in  six  weeks ;  that  the  ice- 
box cost  him  and  was  worth  $800,  and  that  the  Byrnes  could 
clear  in  the  business  $150  a  week.     The  defendant  then  offered 
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to  prove  the  value  of  the  fixtures,  what  they  could  have  been 
put  in  for,  and  what  William  Wein  afterwards  paid  for  them. 
The  proposed  evidence  was  objected  to  and  rejected,  and  upon 
its  exclusion  specifications  one,  two,  and  three  rest.  We  can- 
not say  that  the  court  erred  in  refusing  to  receive  this  evidence. 
It  related  to  the  value  of  articles  within  the  observation  of  the 
purchasers.  It  did  not  controvert  any  statement  by  the  vendor 
of  a  material  fact,  nor  authorize  an  inference  of  fraud  in  the 
sale.  It  might  have  shown  that  the  fixtures  were  not  worth  as 
much  as  represented,  but  an  overestimate  by  a  vendor  of 
the  value  of  an  article  which  he  sells,  does  not  create  a  cause 
of  action  against  him,  or  a  defence  to  a  suit  for  the  price  agreed 
to  be  paid  for  it.  The  first,  second,  and  third  specifications  of 
error  are  not  sustained. 

But  while  the  defendant's  offer  to  show  the  value  of  the  fix- 
tures was  rejected,  the  plaintiff  was  permitted,  under  objection 
by  defendant,  to  prove  the  value  of  the  property  sold  by  him, 
and  that  it  was  worth  all  that  the  Byrnes  agreed  to  pay  for  it. 
From  the  evidence  produced  on  this  branch  of  the  plaintiff's 
case,  it  is  apparent  that  the  "  good-will "  was  an  essential  part 
of  the  subject  of  the  sale.  The  witnesses  based  their  estimates 
of  the  value  of  the  property  sold  to  the  Byrnes,  on  the  amount 
of  business  done  there  by  Stewart.  This  was  a  matter  pecu- 
liarly within  the  knowledge  of  the  vendor,  and  not  easily  as- 
certainable by  the  vendees.  They  had  the  right  to  rely  on  his 
representation  respecting  it.  If  his  statement  in  this  particu- 
lar was  false,  and  induced  them  to  buy  the  property,  it  would 
furnish  at  least  a  partial  defence  to  an  action  for  its  price. 

Thomas  Hughes,  a  witness  for  the  plaintiff,  testified  that  he 
worked  in  the  meat  shop  a  month  before,  and  up  to  the  sale, 
and  that  the  property  "  was  worth  every  dollar  the  Byrnes  gave 
for  it."  Defendant's  counsel  proposed  to  ask  him  on  cross- 
examination  if  he  "  was  familiar  with  the  store  when  Stewart 
had  it,  and  how  much  business  was  done  there,"  and  to  this  an 
objection  was  made  and  sustained.  As  the  "  good-will "  was 
embraced  in  the  sale,  and  its  value  was  dependent  on  the  busi- 
ness it  represented,  this  inquiry  was  material  and  pertinent,  and 
its  prohibition  was  error.  The  fourth  specification  is  therefore 
sustained. 


Digitized  by 


Google 


PATTERSON  v.  CALDWELL.  455 

Statement  of  Facts. 

The  fifth  and  sixth  specifications  are  not  in  compliance  with 
the  rule  of  court,  and  require  no  consideration. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 


R.  E.  PATTERSON  ET  AL.  v.  J.  A.  CALDWELL  ET  AL.         m  m 

124        ~45i 

BBROB  TO  THE  COURT  OF  COMMON  PLEAS  NO.  1  OF    PHILA-  i^^^ij 

DELPHIA  COUNTY. 

Argued  January  25, 1889— Decided  March  4, 1880. 

1.  Whilst  equity  will  uphold  assignments  of  contingent  interests  and 
expectancies,  if  fairly  made  and  not  against  public  policy,  yet  only 
that  which  has  a  present  and  ceitain  existence,  although  its  posses- 
sion and  enjoyment  may  be  postponed  for  a  time,  may  be  seised  by 
an  execution  attachment 

(a)  The  will  of  a  testator  created  spendthrift  trusts  as  to  the  income 
of  his  residuary  estate  in  favor  of  his  children  and  grandchildren, 
and  provided  that  **  either  at  the  death  of  the  last  survivor  of  my  now 
living  children  or  gi'andchildren  who  may  be  living  at  the  time  of  my 
death,  or  at  the  expiration  of  twenty-one  years  fi-om  my  own  death, 
whichever  event  shall  first  happen,^'  the  principal  of  his  estate  should 
vest  absolutely  for  distribution  to  those  entitled  to  the  income. - 

2.  In  such  case,  until  one  or  the  other  of  the  events  contemplated 
in  the  provision  quoted  shall  occur,  it  cannot  be  determined  who  will 
be  the  recipients  of  the  income  at  the  time  of  distribution  of  the  estate, 
and  the  interest  of  a  child  in  the  principal  of  it  is  therefore  contingent 
and  not  subject  to  seizure  on  an  execution  attachment :  Reed^s  App., 
118  Pa.  215,  distinguished. 

Before  Paxson,  C.  J.,  Stbrrbtt,  Clark,  Williams, 
McCoLLTiM  and  Mitchell,  JJ. 

No.  220  July  Term  1888,  Sup.  Ct. ;  court  below.  No.  797 
March  Term  1887,  C.  P.  No.  1. 

On  March  23,  1887,  J.  A.  Caldwell  and  others,  trading  as 
J.  E.  Caldwell  &  Co.,  obtained  a  judgment  against  Mrs.  L.  H. 
Lynde  for  the  sum  of  $3,758.82,  and  issued  thereon  an  execu- 
tion attachment  summoning  Robert  Emmet  Patterson  and 
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others,  the  executors  and  trustees  under  the  will  of  Robert 
Patterson,  deceased,  and  the  Central  National  Bank,  as  gar- 
nishees.   Served. 

To  the  interrogatories  filed  the  garnishees  answered,  in 
effect,  that  they  had  no  property  in  their  hands,  etc.,  in  which 
Mrs.  Lynde  had  any  interest,  but  that  they  were  executors  and 
trustees  under  the  will  of  Robert  Patterson,  deceased,  and 
that  Mrs.  Lynde  had  the  right  under  said  will  to  receive  a  share 
of  income,  which,  however,  under  the  terms  of  the  will,  was 
not  attachable,  and  that  the  nature  and  extent  of  her  interest 
would  appear  from  a  copy  of  said  will  attached  to  the  answer. 

Supplemental  and  more  specific  interrogatories  were  then 
filed,  to  which  the  garnishees  answered  that  they  were  advised 
that,  as  appeared  by  the  will,  a  copy  of  which  was  filed  with 
their  former  answer,  the  defendant  had  no  interest  in  the  es- 
tate in  their  hands  which  could  be  attached  in  this  proceeding, 
and  suggested  that  they  should  not  be  required  to  make 
further  answer  until  that  question  should  be  determined. 

It  was  stated  in  the  history  of  the  case,  and  undenied,  that 
General  Robert  Patterson  died  in  1881,  leaving  four  cliildi^en, 
one  of  whom  was  Mrs.  L.  H.  Lynde,  the  defendant  in  the  judg- 
ment, and  the  issue  of  a  fifth  child,  who  was  deceased.  By 
his  will,  attached  to  said  answers,  which  was  dated  May  13, 
1879,  and  duly  admitted  to  probate,  he  gave  his  residuary  es- 
tate to  his  executors  in  trust,  and  provided : 

That  so  long  as  his  estate  remained  undivided  the  net  income 
should  be  semi-annually  divided  into  as  many  parts  «s  there 
should  be,  at  the  time  of  such  division,  survivors  of  his  cliil- 
dren  and  the  issue  of  any  deceased  child,  the  issue  of  any  child 
to  count  collectively  as  one  only,  and  that  the  executors  should 
pay  one  of  these  parts  to  each  of  the  surviving  children  and 
one  to  the  issue  of  each  deceased  child;  that  as  soon  as  it 
could  be  done  fairly  the  trustees  should  divide  the  estate  into 
as  many  equal  parts  as  there  should  be,  at  the  time  of  such 
division,  survivors  of  his  children  and  issue  of  deceased  chil- 
di*en,  the  issue  of  each  child  to  count  collectively  only  as  one, 
and  should  designate  each  part,  but  should  continue  to  hold 
and  invest  the  estate  after  such  partition  ;  that  the  net  income 
of  the  part  designated  for  each  of  his  children  should  be  paid 
to  such  child  semi-annually  during  its  life ;  that  the  net  income 
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of  the  part  designated  for  the  issue  of  any  deceased  child 
should  be  paid  to  said  issue  if  they  should  be  all  grandchil- 
dren, during  their  respective  lives,  but  if  they  should  be  de- 
scendants in  a  more  remote  degree,  the  said  part  should  vest 
in  and  be  transferred  to  them  absolutely. 

That  upon  the  death  of  any  of  his  children  leaving  issue 
surviving  at  the  time  of  his  or  her  death,  the  part  of  the  estate, 
the  income  of  which  had  been  payable  to  such  child,  should 
be  held  by  the  trustees  upon  the  same  trusts,  as  to  the  estate 
itself  and  the  income,  as  were  declared  concerning  the  parts 
of  the  estate  set  apart  in  the  division  for  the  issue  of  a  deceased 
child,  but  that,  if  any  of  his  children  should  die  without 
leaving  issue  surviving  at  his  or  her  death,  the  part  of  the  es- 
tate, the  income  of  which  was  payable  to  such  child,  should 
be  held  upon  the  same  trusts  for  division  and  appropriation  as 
if  the  same  had  never  been  divided  and  set  apart  from  his 
estate. 

That,  upon  the  death  of  any  grandchild  leaving  suiTiving 
issue,  the  part  of  the  estate  of  which  such  grandchild  had 
received  the  income  should  vest  in  the  issue  of  such  grand- 
child, but  that,  upon  the  death  of  a  grandchild  without  leaving 
surviving  issue,  the  part  should  be  held  upon  the  same  trusts 
as  were  declared  for  the  brothers  and  sisters  and  issue  of 
brothers  and  sisters  of  such  grandchild,  and  in  default  of  such 
brothers  and  sisters,  upon  the  same  trusts  as  if  said  part  were 
an  originally  undivided  part  of  his  estate. 

That  the  payments  of  income,  whenever  directed  to  b^ 
made  by  the  trustees,  should  be  inalienable  personal  provisions 
for  the  parties  to  whom  the  same  should  be  payable,  and 
should  not  be  anticipated,  transferred,  pledged  or  assigned,  or 
made  liable,  by  legal  proceedings  or  otherwise,  for  their  debts, 
engagements  or  contracts. 

The  paragraph  upon  which  the  present  controversy  arose, 
was  the  following : 

"21.  I  direct  that  either  at  the  death  of  the  last  survivor  of 
my  now  living  children  and  grandchildren  who  may  be  living 
at  the  time  of  my  death,  or  at  the  expiration  of  twenty-one 
years  from  my  own  death,  whichever  event  shall  first  happen, 
any  part  of  my  estate  which  shall  then  be  held  in  trust  under 
the  terms  of  iShis  my  will  for  the  payment  of  the  income  there- 
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of  to  any  person  or  persons,  shall  vest  absolutely  in,  and  be 
transferred  and  conveyed  by  the  said  trustees  or  trustee  to 
such  person  or  persons,  his  her  or  their  heirs  and  assigns,  abso- 
lutely and  in  fee  simple :  And  I  declare  that  all  trusts  herein- 
before declared  of  and  concerning  my  said  estate  are  to  be 
subject  to  this  qualification." 

Neither  of  the  events  contemplated,  to  wit,  the  death  of  all 
the  testator's  children,  or  the  expiration  of  twenty-one  years 
from  his  death,  had  yet  occurred. 

On  April  21,  1888,  the  plaintiffs  took  a  rule  for  judgment 
against  the  garnishees  for  want  of  sufficient  answers,  and  on 
July  16, 1888,  the  court,  Allison,  P.  J.,  delivered  an  oral  opin- 
ion, holding  that  the  judgment  defendant  had  an  attachable 
interest  in  the  principal  of  the  estate  of  Robert  Patterson, 
deceased,  and  entered  judgment  generally  in  favor  of  the 
plaintiffs  against  the  garnishees.  Thereupon  the  garnishees 
took  this  writ  and  assigned  the  order  entering  said  judgment 
as  eiTor : 

Mr.  John  O:  Johnson  (with  him  Mr.  Frank  P.  Prichard)^ 
for  the  plaintiffs  in  error : 

1.  Mrs.  Lynde  has  no  present  interest  in  the  principal  of  the 
estate,  but  only  a  bare  possibility  of  obtaining  an  interest  upon 
the  happening  of  a  contingency,  and  this  possibility  is  not  the 
subject  of  an  attachment. 

(a)  The  debt  from  a  garnishee  to  a  defendant,  in  respect  of 
which  it  is  sought  to  charge  the  former,  must  be  absolutely 
payable  at  present  or  in  the  future,  and  not  dependent  on  any 
contingency :  Drake  on  Attachment,  §  551 ;  a  doctrine  repeat- 
edly recognized  in  Pennsylvania:  Bunn's  App.,  105  Pa.  49; 
Day  V.  Insurance  Co.,  Ill  Pa.  607 ;  Peebles  v.  Meeds,  96  Pa. 
150 ;  and  applicable  with  equal  force  to  interests  in  decedents* 
estates :  Rich  v.  Waters,  22  Pick.  563. 

(6)  The  interest  in  a  decedent's  estate  attachable  under  §  10, 
act  of  April  18,  1843,  P.  L.  285,  is  evidently  a  vested  interest, 
not  dependent  on  any  contingency,  just  as  the  debts  referred 
to  are  certain  and  not  contingent  debts.  The  absurd  results 
pointed  out  by  Mr.  Justice  Green,  in  Day  v.  Insurance  Co., 
Ill  Pa.  507,  would  all  follow  upon  the  attachment  of  a  contin- 
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gent  interest.  No  present  judgment  could  be  rendered,  for  it 
would  be  uncertain  whether  the  interest  would  ever  vest,  and 
it  would  be  anomalous  to  allow  the  attachment  to  stand  and 
suspend  all  proceedings  until  the  happening  of  the  contingency- 
years  afterward.  The  meaning  of  the  word  "interest"  in  the 
attachment  act  is  put  beyond  doubt  by  the  interpretation  given 
by  this  court,  in  Keene's  App.,  60  Pa.  504,  to  the  same  word 
in  §  52,  act  of  March  29,  1832,  P.  L.  207. 

2.  Even  if  the  court  were  right  in  deciding  that  a  mere 
possibility  of  a  future  interest  could  be  attached,  there  was  no 
warrant  for  the  entry  of  judgment  against  the  garnishees,  until 
the  contingency  occurred  on  which  the  interest  would  accrue. 
What  would  be  the  form  of  such  a  judgment?  Would  it  be 
that  the  plaintiffs  recover  their  money  out  of  the  estate  of  the 
defendant  in  the  hands  of  the  garnishees,  provided  that  years 
hence  a  contingency  occurred  by  which  the  defendant  would 
acquire  an  interest? 

8.  Moreover,  the  judgment  de  bonis  propriis  against  an  exe- 
cutor as  garnishee  is  improper.  It  is  suflBcient  to  refer  to 
Lorenz  v.  King,  38  Pa.  93 ;  Maurer  v.  Kerper,  102  Pa.  444. 
Since  the  act  of  February  24, 1834,  §  34,  P.  L.  77,  even  a  defect 
in  pleading,  or  a  failure  to  plead,  will  not  justify  the  rendition 
of  such  a  judgment. 

Mr,  Letvin  W,  Barringer^  for  the  defendants  in  error : 
The  attention  of  the  court  is  called  to  the  very  broad  phrase- 
ology of  paragraph  21,  of  the  will.  Under  its  provisions,  if 
Mrs.  Lynde  lives  until  the  expiration  of  the  trust,  she  gets  the 
estate  absolutely  and  in  fee  simple.  If  she  dies,  where  does 
tiie  principal  of  the  estate  go  ?  The  will  directs  that  it  goes  to 
her  heirs.  The  will,  moreover,  directs  that  it  goes  to  her  as- 
signees. As  no  one  can  have  an  assignee  after  he  is  dead,  it 
shows  that  she  has  the  disposition  of  the  principal  during  her 
life,  and  if  she  sell  or  convey  it  during  her  lifetime,  her  as- 
signee will  take  the  estate  at  the  expiration  of  the  trust. 
Wherefore,  if  she  may  sell  and  assign  this  estate,  it  is  certainly 
liable  to  attachment  and  execution,  as  an  attaching  creditor 
becomes  in  law  the  assignee  of  such  an  estate.  The  point  is 
well  settled  in  Reed's  App.,  118  Pa.  215,  220-223 ;  see  also. 
Churchman's  Est.,  20  W.  N.  867 ;  Wickersham's  App,,  18  W. 
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N.  36 ;  Pennock  v.  Eagles,  102  Pa.  290 ;  Heath  v.  Page,  68 
Pa.  108, 119-28. 

Opinion,  Mr.  Justice  McCollum  : 

If  Mrs.  Lynde  has  a  vested  interest  in  the  principal  of  the 
estate  of  her  father  this  attachment  can  be  sustained ;  if  she 
has  not,  it  must  fall. 

Her  interest  in 'the  estate  is  defined  by  his  will.  It  secures 
to  her  a  share  of  the  net  income  of  the  estate  for  a  period 
designated  in  it.  By  its  terms  it  creates  an  inalienable  per- 
sonal provision  for  her,  which  cannot  be  anticipated,  pledged, 
or  assigned,  or  made  liable  by  legal  proceedings  for  her  debts, 
engagements,  or  contracts.  It  constitutes  a  spendthrift  trust, 
and  it  is  conceded  that  the  income  thus  secured  to  her  is  not 
within  the  grasp  of  this  attachment. 

But  it  is  claimed  that  she  has  an  interest  in  the  principal  of 
the  estate  which  may  be  attached  and  appropriated  to  the  pay- 
ment of  her  debts.  The  will  appoints  a  time  for  the  distribu- 
tion and  vesting  of  the  principal  of  the  estate.  The  persons 
who  are  then  the  recipients  of  the  income  of  it  will  take  it 
absolutely.  But  it  is  impossible  to  determine  now  who  will  at 
that  time  be  entitled  to  receive  the  income  and  constitute  the 
beneficiaries  under  the  provisions  of  the  will  which  dispose  of 
the  principal.  We  think,  therefore,  that  Mrs.  Lynde's  interest 
in  the  principal  of  the  estate  is  contingent.  These  conclusions 
result  f  i-om  a  consideration  of  the  whole  will  and  are  in  accord 
with  the  manifest  intention  of  the  testator.  It  is  quite  evident 
that  it  was  not  his  purpose  to  subject  the  principal  of  his  estate 
to  seizure  and  sale  for  the  debts  of  his  children  and  grand- 
children, while  he  carefuUy  placed  the  income  of  it  beyond  the 
reach  of  their  creditors. 

Reed's  App.,  118  Pa.  215,  is  relied  on  by  defendants  in  error 
as  sustaining  their  view  that  Mrs.  Lynde  has  a  vested  interest 
in  the  principal  of  the  estate.  In  that  case  the  testator,  having 
nine  grandchildren,  directed  his  executors  to  sell  a  certain  por- 
tion of  his  farm,  to  divide  the  net  proceeds  of  the  sale  into  nine 
equal  parts,  and  for  the  period  of  twelve  years  from  the  time  of 
his  decease  to  keep  said  net  pix>ceeds  at  interest  and  pay  one- 
ninth  of  the  interest  annually  to  each  of  said  grandchildren, 
"  or,  if  any  of  them  have  died  leaving  heirs,  then  pay  the  same 
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to  said  heirs  and  at  the  full  expiration  of  twelve  years  from  my 
decease  shall  in  like  manner  pay  over  the  principal."  In  de- 
termining that  the  legacies  to  the  grandchildren  were  vea(ted  at 
the  death  of  the  testator,  it  was  said,  inter  alia,  "  It  is  to  be 
noted  that  there  is  not  in  this  will  the  faintest  trace  of  an  in- 
tent in  case  of  the  death  of  any  of  the  grandchildren  before  the 
expiration  of  the  twelve  years  to  give  the  shares  of  those  so 
dying  to  the  survivors.  The  share  of  a  grandchild  that  shall 
*  have  died,'  is  to  go  to  his  heirs."  But  in  our  case,  if  Mrs. 
Lynde  dies  before  the  period  appointed  for  the  vesting  of  the 
estate,  what  she  might  have  received  had  she  sui-vived  that 
period,  goes,  not  to  her  heirs,  but,  at  a  time  fixed, by  the  will, 
to  persons  designated  by  the  will  to  receive  it. 

It  is  further  contended  by  the  defendants  in  error,  that  what- 
ever may  pass  by  an  assignment  is  subject  to  attachment. 
This  proposition  is  not  tenable.  In  law  an  assignment  is  not 
effectual  unless  the  subject  matter  of  it  has  actual,  potential 
existence.  But  equity  will  uphold  assignments  of  contingent 
interests  and  expectancies,  and  things  resting  in  mere  possibil- 
ity, if  fairly  made,  and  not  against  public  policy ;  not  as  a  trans- 
fer operating  in  praesenti,  for  that  can  only  be  of  a  thing  in 
esse,  but  as  a  present  contract  to  take  effect  aird  attach  as  soon 
as  the  thing  comes  in  esse :  Power's  App.,  63  Pa.  443 ;  East 
Lewisburg  L.  &  M.  Co.  v.  Marsh,  91  Pa.  96. 

These  assignments  ^re  enforced  on  the  ground  that  the  as- 
signee is  entitled  to  have  immediate  specific  performancei  of  the 
contract  to  assign,  as  soon  as  the  property  comes  into  existence 
in  the  hands  of  the  assignor:  Bispham's  Eq.,  215.  An  attach- 
ment execution  reaches  effects  and  interests  that  cannot  be 
taken  on  a  writ  of  fieri  facias,  but  it  is  execution  process  and 
its  oflBce  is  to  appropriate  the  property  of  the  defendant  to  the 
judgment  which  supports  it.  That  which  has  a  present  and 
certain  existence  although  its  possession  and  enjoyment  may 
be  postponed  for  a  time,  may  be  seized  by  it,  but  it  cannot 
grasp  expectancies  or  contingent  interests.  The  consequences 
of  a  contrary  doctrine  are  well  described  by  Mr.  Justice  Gbeen 
in  Day  v.  New  England  Life  Ins.  Co.,  Ill  Pa.  507.  The  first 
specification  is  sustained  and  this  makes  a  discussion  of  the 
second  unnecessary. 

Judgment  reversed. 
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PENNSYLVANIA  R.  CO.  v.  H.  G.  MacKINNEY. 

BEKOR  TO  THE  COURT  OF    COMMON  PLEAS  NO.  3  OF  PHILA- 
DELPHIA COUNTY. 

Argued  February  1,  1889— Decided  March  4,  1889. 

1.  The  rule  of  Laing  v.  Colder,  8  Pa.  481,  and  other  like  cases,  that  a 
presumption  of  negligence  on  the  part  of  the  carrier  arises  when  a  pas- 
^enger  is  injured  in  the  courae  of  transpoitation,  cannot  be  invoked 
without  evidence  tending  to  connect  the  carrier,  or  its  employees,  or 
some  of  the  appliances  of  transportation,  with  the  happening  of  the 
injuiy. 

2.  Where  the  case  of  the  plaintiff  was,  that  while  sitting  in  his  seat  in  the 
car,  at  an  open  window,  he  was  struck  in  the  eye  by  something  like  a 
piece  of  coal  and  observed  at  the  time  another  engine  and  train  of  de- 
fendant company  rapidly  passing  the  window  in  the  opposite  direction, 
on  an  adjacent  track,  no  presumption  of  negligence  on  the  part  of  the 
defendant  company  ai'ose. 

3.  In  nearly  eveiy  case  in  which  the  rule  under  consideration  has  been 
applied,  it  will  be  found  that  the  injury  complained  of  was  shown  to 
have  resulted  fi-om  the  breaking  of  machinery,  collision,  derailment  of 
cars,  or  something  improper  or  unsafe  in  the  conduct  of  the  business  or 
in  the  appliances  of  transportation :  per  Mr.  Justice  Stesrett. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  J  J. 

No.  92  January  Term  1889,  Sup.  Ct.;  court  below,  No.  831 
June  Term  1887,  C.  P.  No.  3. 

On  June  1, 1887,  Herbert  C.  MacKinney  brought  case  against 
the  Pennsylvania  Railroad  Company,  to  recover  damages  for 
personal  injuries  received  while  a  passenger  on  the  defendant 
company's  railroad. 

At  the  trial  on  November  1, 1888,  it  was  shown  that  on  May 
21,  1887,  the  plaintiff  was  a  passenger  on  an  afternoon  train 
from  New  York  to  Philadelphia.  At  about  3:  30  p.  m.,  after 
the  train  had  passed  Trenton,  the  plaintiff  was  seated  in  the 
third  or  fourth  seat  from  the  front  end  of  the  car,  reading  a 
newspaper  at  an  open  window,  when  something  struck  him  in 
the  eye.    He  test^ed :  "The  blow  was  received  in  my  left  eye. 
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It  was  so  severe  that  it  almost  stunned  me.  It  threw  me  back 
into  the  seat.  As  I  recovered,  to  an  extent,  from  the  shock,  I 
covered  my  right  eye  to  see  if  the  sight  were  entirely  lost,  as  I 
presumed  the  blow  had  burst  the  left  eye.  I  found  I  could 
still  see  a  little,  but  I  was  suffering  excruciating  agony,  and  I 
laid  back  in  the  seat,  covering  it  up  with  the  handkerchief." 

Just  as  the  blow  was  received,  the  plaintiff  observed  the 
locomotive  and  tender  of  a  New  York  bound  train  pass  the 
window  at  which  he  was  sitting.  Both  trains  were  running 
rapidly.  On  cross  examination,  he  testified:  "When  I  re- 
covered somewhat  from  the  shock  it  came  into  my  mind  to  see. 
if  I  could  find  what  object  had  struck  me,  but  I  could  not  dis- 
cover any.  I  was  in  a  very  disabled  condition,  and  could  not 
look  with  any  great  care,  but  I  did  what  I  could,  and  could  not 
find  any."  When  the  plaintiff  arrived  at  Philadelphia,  he  had 
his  eye  treated  by  an  oculist  who  removed  from  it  a  number  of 
particles  of  a  substance  like  coal.  The  face  about  the  eye  was 
somewhat  bruised.  On  his  recovery  from  the  immediate  suffer- 
ing occasioned  by  the  injury,  the  eye  remained  impaired  in  its 
powers,  and  the  plaintiff  was  obliged  to  wear  glasses  having 
lenses  of  different  construction.  He  was  the  head  of  a  firm  of 
manufacturing  jewelers,  and  did  the  designing  and  selection  of 
stones. 

On  the  part  of  the  defendant,  the  trainmen  in  charge  of 
plaintiff's  train,  and  those  in  charge  of  passing  trains  (but  not 
of  all  of  them,  as  claimed  by  the  plaintiff),  testified  that  they 
knew  nothing  of  the  occurrence,  and  had  done  nothing  to  cause 
it ;  and  the  train  inspectors  testified  that  the  spai*k-arresters  upon 
the  locomotives  were  in  good  order. 

At  the  close  of  the  testimony,  the  court,  Finletter,  P.  J., 
charged  the  jury : 

The  plaintiff  in  this  case  claims  to  recover  from  the  defend- 
ant damages  for  injuries  which  resulted  from  the  negligence  of 
its  employees.  The  defendant,  you  will  understand,  is  respon- 
sible for  the  negligent  acts  of  all  those  persons  who  may  be  in 
its  employment. 

The  injuries  complained  of  were  received  whilst  the  plaintiff 
was  being  carried  by  the  defendant  as  a  passenger.  The  only 
questions  which  can  arise,  therefore,  in  this  case  are :  first,  did 


Digitized  by 


Google 


464  EASTERN  DISTRICT,  1889. 

Charge  of  Court  below. 

the  injuries  arise  from  the  negligence  of  the  defendant ;  and, 
secondly ;  if  they  did,  what  damages  should  be  found  by  the 
jury  for  the  negligent  act  of  the  defendant. 

[The  rule  of  law  as  applicable  to  the  case  is,  that  the  mere 
happening  of  an  injurious  accident  to  a  passenger  while  in  the 
hands  of  the  carrier,  will  raise  prima  facie  a  presumption  of 
negligence  and  throws  the  onus  that*  it  did  not  exist  on  the 
carrier.  Under  this  principle,  and  the  facts  in  this  case,  the 
jury  will  begin  their  consideration  of  it  with  the  fact  established 
that  the  injuries  were  the  result  of  the  negligence  of  the  defend- 
ant. This  fact  must  be  rebutted  or  answered  by  the  evidence. 
In  other  words,  the  defendant  must  show  by  evidence  that  it 
was  not  negligent.  If  it  has  not  done  this  the  verdict  must  be 
for  the  plaintiff.]  ^ 

It  is  your  duty  of  course  to  consider  all  the  evidence  in  the 
case  and  to  come  to  a  conclusion  upon  this  question  of  negli- 
gence. If  you  find  that  the  defendant  was  negligent,  then  the 
question  of  damages  must  be  c.onsidered  by  you. 

In  that  event  tiie  plaintiff  would  receive  compensation  for 
the  pain  and  suffering ;  he  should  also  receive  compensation  for 
any  loss  of  time,  and  for  all  expenses  that  attended  his  recovery 
from  the  accident.  He  is  also  entitled  to  compensation  for  any 
permanent  injury  which  has  resulted  from  the  accident ;  and, 
in  addition  to  all  these,  he  is  entitled  to  compensation  for  any 
injury  to  his  earning  capacity  which  is  the  result  of  the  acci- 
dent complained  of.  His  damages  considered  altogether  should 
only  be  for  compensation. 

The  defendant  requests  the  court  to  charge : 

1.  The  evidence  fails  to  show  that  the  violence  which  occa- 
sioned the  plaintiff's  injury  proceeded  from  the  employees  or 
servants  of  the  defendant,  or  was  due  in  any  way  to  any  negli- 
gence on  the  defendant's  part.  Under  such  circumstances  there 
can  be  no  recovery  by  the  plaintiff ;  hence  the  verdict  should 
be  for  the  defendant. 

Answer:  Refused.* 

2.  Under  the  circumstances  of  the  present  case,  no  presump- 
tion of  negligence  arises  against  the  defendant  from  the  mere 
fact  that  the  plaintiff  was  a  passenger  and  was  injured  while 
riding  in  the  defendant's  cars. 

Answer:  Refused.' 
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8.  The  burden  of  proof  is  on  the  plamtiff  to  show  that  the 
injury  for  which  he  sues  was  occasioned  by  the  negligence  of 
the  defendant;  and,  under  the  circumstances  of  the  present 
case,  the  burden  resting  upon  the  plaintiff  is  not  satisfied  by 
the  mere  presumption  of  negligence  which  sometimes  arises 
against  a  carrying  company  when  a  passenger  is  injured. 

Answer:  Refused.* 

4.  Under  all  the  evidence  in  the  case  the  verdict  should  be 
for  the  defendant. 

Answer:  Refused.*^ 

The  matter  is  now  for  you  to  determine,  and  your  verdict 
should  be  a  fair  estimate  of  the  damages  which  you  think  ought 
to  be  awarded  in  this  case. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$2,260.    Judgment  having  been  entered  on  the  verdict,  the 
defendant  took  this  writ  assigning  as  error : 
1.  The  part  of  the  charge  embraced  in  [  ]  ^ 
2-6.  The  refusal  of  the  defendant's  points.*  **  * 

Mr,  Creo.  Tucker  Bi»pham  (with  him  Mr.  Jno.  Hampton 
Barnes)^  for  the  plaintiff  in  error: 

1.  The  plaintiff's  whole  case  was  this :  While  a  passenger, 
seated  by  an  open  window  upon  a  railway  train,  which  was 
passing  another  train  upon  an  adjacent  track,  he  was  stnick  by 
a  piece  of  coal  or  stone.  It  is  submitted  that  this  does  not  make 
a  case  for  which  the  defendant  is  responsible ;  for,  although 
the  action  be  by  a  passenger,  the  mere  fact  of  injury  is  not  of 
itself  sufficient  to  raise  a  presumption  of  negligence  against  the 
carrier,  but  the  evidence  on  the  part  of  the  plaintiff  must  show 
a  positive  act,  occurrence  or  omission,  on  the  part  of  the  de- 
fendant, contributing  to  the  injury,  which  may  be  reasonably 
referred  to  the  negligence  of  the  defendant:  Fed.  St.  etc.  Ry. 
Co.  V.  Gibson,  96  Pa.  88 ;  Lamg  v.  Colder,  8  Pa.  481 ;  Sullivan 
V.  Railroad  Co.,  80  Pa.  284;  Pittsburgh  etc.  R.  Co.  v.  Pillow, 
76  Pa.  613 ;  Phil.  &  R.  R.  Co.  v.  Anderson,  94  Pa.  367 ;  Spear 
V.  Raiboad  Co.,  119  Pa.  61. 

2.  The  case  last  cited  was  considered  by  the  court  below  to 
rule  this  case,  and  to  furnish  authority  for  the  instruction  com- 
plained of.  To  show  that  this  was  erroneous,  it  is  sufficient  to 
quote  the  following  language  of  the  Cf)inion :  "  The  person  in- 
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jured  was  a  passenger ;  the  injury  occurred  after  the  carriage 
had  begun,  and  the  cause  of  the  injury  was  an  explosion  on  the 
boat  which  was  the  vehicle  or  instrument  of  carriage,  and  which 
was  under  the  exclusive  care  and  control  of  the  defendant's 
servants ;"  this  language  preceding  the  statement  of  the  rule  as 
adopted  in  totidem  verbis  by  the  court  below,  without  its  quali- 
fication. An  exposition  of  the  meaning  of  the  rule  is  found  in 
Laing  v.  Colder,  8  Pa.  479,  and  this  case  would  seem  to  be 
ruled,  not  by  Spear  v.  Railroad  Co.,  but  by  Pass.  Ry.  Co.  v. 
Trich,  117  Pa.  890.  Here  the  cause  of  the  injury  was  unknown ; 
but  nevertheless  it  was  not  shown  to  be  within  the  carrier's  con- 
trol; and  no  presumption  of  a  carrier's  negligence  arises  in 
such  case,  any  more  than  if  the  plaintiff  below  had  been  shot 
by  a  pistol  bullet. 

Mr.  Mayer  Sulzberger^  for  the  defendant  in  error : 

1.  The  mere  happening  of  an  injurious  accident  causing  in- 
jury to  a  passenger,  raises  prima  facie  a  presumption  of  negli- 
gence and  throws  upon  the  carrier  the  onus  of  showing  that  it 
did  not  exist.  The  rule  as  laid  down  in  Laing  v.  Colder,  8  Pa. 
483,  is  plain,  and  was  said  by  Mr.  Justice  Williams  in  Penn. 
R.  Co.  V.  Raiordon,  119  Pa.  577,  to  be  well  settled. 

2.  The  rule  of  Laing  v.  Colder,  is  subject  only  to  the  modi- 
fication that  when  the  cause  of  the  injurious  accident  is  known 
to  result  from  the  act  of  a  stranger,  the  onus  is  then  shifted : 
Fed.  St.  etc.  Ry.  Co.  v.  Gibson,  96  Pa.  83 ;  Pass.  Ry.  Co.  v. 
Trich,  117  Pa.  390. 

3.  The  case  of  the  plaintiff  is  clear.  There  was  strong  evi- 
dence that  the  piece  of  coal  which  did  the  mischief  came  from 
the  defendant's  other  train  that  was  rapidly  passing  the  window 
in  the  other  direction,  from  which  evidence  the  jury  would  be 
justified  in  finding  that  the  injury  did  proceed  from  causes 
within  defendant's  control,  bringing  the  case  within  the  rule  of 
Spear  v.  Raiboad  Co.,  119  Pa.  61.  On  the  trial  the  company 
accepted  this  burden,  but,  giving  no  explanation  whatever  of 
the  cause  of  the  accident,  attempted  to  relieve  itself  by  dis- 
proving its  negligence,  and  in  this  it  failed. 

Opinion,  Mr.  Justice  Sterrett  : 

In  May,  1887,  plaintiff  below  was  a  passenger  on  one  of  de- 
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fendant  company's  cars,  bound  for  Philadelphia.  While  he  was 
occupying  the  third  or  fourth  seat  from  front  end  of  the  car,  left 
side,  next  to  an  open  window,  and  the  train  was  running  i-apidly, 
some  distance  south  of  Trenton,  he  received  a  violent  blow  on 
the  left  eye,  causing  the  severe  and  painful  injury  of  which  he 
complains.  The  nature  of  the  injury  indicated  that  he  was 
struck  by  some  hard  substance,  hurled  with  considerable  force. 
Surgical  examination  of  the  eye,  made  on  arrival  at  Philadel- 
phia, showed  that  it  was  probably  a  piece  of  coal.  Small  parti- 
cles of  some  hard  substance  resembling  coal  were  found  and 
removed  from  the  injured  organ.  Plaintiff  testified  the  blow 
was  so  severe  that  it  almost  stunned  him,  and  threw  him  back 
into  his  seat.  He  further  said :  "  As  I  recovered,  to  an  extent, 
from  the  shock,  I  covered  the  right  eye  to  see  if  the  sight  was 
entirely  lost,  as  I  presumed  the  blow  had  burst  the  left  eye.  I 
found  I  could  see  a  little,  but  I  was  suffering  excruciating 
agony."  The  character  of  the  injury  and  circumstances  at- 
tending it  were  such  that  plaintiff  had  no  opportunity  for  suc- 
cessful investigation,  and  of  course,  he  was  unable  to  explain 
how  it  occurred.  All  he  knew  was  that,  at  the  time  he  was 
struck,  he  saw,  through  the  open  window  at  which  he  was 
sitting,  one  of  the  company's  trains  passing  in  the  opposite 
direction,  immediately  on  the  left  of  the  train  on  which  he  was 
being  carried ;  that,  simultaneously  with  receiving  the  blow,  the 
engine  of  that  train  was  directly  opposite  the  window,  and 
was  thus  interposed  between  him  and  that  side  of  the  railroad 
and  land  adjacent  thereto.  That  fact,  it  was  claimed  by  him, 
negatived  any  inference  that  the  injury  resulted  from  the  act  of 
a  stranger,  or  any  one  not  connected  with  the  operation  of  the 
road.  His  theory  was  that  a  piece  of  slate  or  coal  was  negli- 
gently thrown  by  the  fii-eman  or  other  employee  on  the  passing 
engine,  either  in  an  effort  to  get  rid  of  it,  or  in  drawing  or 
working  at  his  fire,  etc. ;  but,  of  course,  that  could  not  be 
assumed  by  the  court  as  an  admitted  or  established  fact. 

While  the  circumstances  in  evidence  tended  to  sustain  the 
plaintiff's  theory,  the  cause  of  the  accident  was  not  satisfactorily 
explained  by  either  party.  The  company's  employees  in  charge 
of  the  train  on  which  plaintiff  was,  testified  that  they  knew 
nothing  of  the  occurrence,  and  had  done  nothing  to  bring  it 
about.     Other  employees,  in  charge  of  passing  trains,  testified 
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that  they  had  not  drawn  or  worked  at  their  fires,  or  thrown  ofiE 
any  slate,  coal,  of  any  other  substance  from  their  engines  or 
tenders,  and  that  none  had  fallen  therefrom.  Evidence  was 
also  introduced  to  prove  that  all  the  appliances,  machinery,  etc.* 
of  the  road,  including  the  engines,  were  in  good  order,  and  that 
the  latter  were  properly  provided  with  approved  spark-arresters, 
etc.  There  was  no  derailment  of  the  train,  no  collision  with 
any  train  or  other  object  on  the  road,  no  breaking  of  any 
machinery  connected  with  the  south  bound  train,  nor  any  evi- 
dence of  anything  wrong  with  the  passing  trains  or  cars. 

In  view  of  the  evidence  tending  to  prove  a  state  of  facts  such 
as  that  above  indicated,  the  defendant  company  presented  four 
points  for  charge,  in  the  first  and  fourth  of  which  binding  in- 
structions to  find  for  defendant  were  asked  on  the  ground  that 
there  was  no  evidence  of  negligence  proper  for  the  consideration 
of  the  jury.  These  points,  we  think,  were  rightly  refused. 
The  other  two  points  were  as  follows : 

2.  "  Under  the  circumstances  of  the  present  case,  no  presump- 
tion of  negligence  arises  against  the  defendant  from  the  mere 
fact  that  the  plaintiff  was  a  passenger,  and  was  injured  while 
riding  in  the  defendant's  cars." 

8.  "  The  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
injury,  for  which  he  sues,  was  occasioned  by  the  defendant ; 
and,  under  the  circumstances  of  the  present  case,  the  burden 
resting  on  the  plaintiff  is  not  satisfied  by  the  mere  presumption 
of  negligence  which  sometimes  arises  against  the  caiTjing  com- 
pany when  a  passenger  is  injured." 

The  learned  president  of  the  Common  Pleas  also  declined  to 
affirm  either  of  these  points,  and  emphasized  his  refusal  by 
charging,  inter  alia,  as  complained  of  in  the  first  specification  of 
error,  viz. :  "  The  rule  of  law,  as  applicable  to  this  case,  is  that 
the  mere  happening  of  an  injurious  accident  to  a  passenger 
while  in  the  hands  of  the  carrier  will  raise  prima  facie  a  pre- 
sumption of  negligence  and  throws  the  onus  that  it  did  not 
exist,  on  the  carrier.  Under  this  principle,  and  the  facts  in  this 
case,  the  jury  will  begin  their  consideration  with  the  fact  estab- 
lished that  the  injuries  were  the  result  of  negligence  of  the 
defendant.  This  fact  must  be  rebutted  or  answered  by  evi- 
dence. In  other  words,  the  defendant  must  show  by  evidence 
that  it  was  not  negligent.    If  it  has  not  done  this  the  verdict 
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must  be  for  the  plaintiff."  In  immediate  connection  therewith, 
he  said  to  the  jury :  "  It  is  your  duty,  of  course,  to  consicier  all 
the  evidence  in  the  case  and  to  come  to  a  conclusion  on  this 
question  of  negligence.  If  you  find  that  the  defendant  was 
negligent,  then  the  question  of  damages  must  be  considered  by 
you." 

The  rule  clearly  stated  by  the  learned  judge  in  the  foregoing 
excerpt  from  his  general  charge,  is  not  only  an  old  and  well  set- 
tled principle  of  law,  but  one  of  very  general  application  in 
cases  of  injury  to  passengers  while  in  the  course  of  transporta- 
tion. The  only  question  is  whether  it  is  of  such  universal  ap- 
plication, that  it  can  be  invoked  without  proof  of  something 
more  than  the  mere  fact  of  an  injurious  accident  to  a  passenger 
while  in  the  hands  of  the  carrier,  and  in  the  absence  of  any 
admission  or  evidence  tending  to  connect  the  latter,  or  his  ser- 
vants, or  any  of  the  appliances  of  transportation,  with  the  hap- 
pening of  the  injury. 

The  rule  in  question  has  been  frequently  recognized,  and  the 
presumption  of  negligence  applied  in  a  variety  of  cases,  among 
which  are  stage  coach  accidents,  resulting  from  breaking  an 
axle,  etc. ;  railroad  accidents,  including  derailment  of  cars,  col- 
lisions, breaking  of  machinery,  falling  of  berth  of  sleeping-car, 
violent  outbreak  among  other  passengers  on  train ;  explosion 
on  passenger  vessel,  etc. :  Christie  v.  Griggs,  2  Camp.  79 ;  Stokes 
V.  Saltonstall,  13  Pet.  181 ;  Ware  v.  Gay,  11  Pick.  109;  Hips- 
ley  V.  The  RaUroad  Co.,  27  Am.  &  E.  R.  Cases  287 ;  F^ital  v. 
Aliddlesex  R.  Co.,  109  Mass.  398 ;  Edgerton  V.  Railroad  Co.,, 
39  N.  Y.  229;  Sullivan  v.  Railroad  Co.,  30  Pa.  234;  Railroad 
Co.  V.  Walrath,  8  Am.  &  E.  R.  Cases  371 ;  Railroad  Co.  v.  Pil- 
low,  76  Pa.  510,  513 ;  Spear  v.  Railroad  Co.,  119  Pa.  61 ;  Pack- 
et Co.  V.  McCool,  8  Am.  &  E.  R.  Cases  390 ;  Laing  v.  Colder, 
8  Pa.  481;  Holbrook  v.  Raiboad  Co.,  12  N.  Y.  236;  P.  &  R. 
R.  R.  Co.  V.  Anderson,  94  Pa.  351 ;  Story  on  Bailments,  592, 
601 ;  Shearman  &  Redfield  on  Negligence,  §§  280,  280  a,  and 
notes. 

In  nearly  every  case  in  which  the  rule  under  consideration 
has  been  applied,  it  will  be  found  that  the  injury  complained 
of  was  shown  to  have  resulted  from  breaking  of  machinery,  col- 
lision, derailment  of  cars,  or  something  improper  and  unsafe  in 
the  appliances  of  transportation  or  in  the  conduct  of  the  busi- 
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ness,^and  not  from  any  cause  wholly  disconnected  therewith. 
In  Laing  v.  Colder  et  al.  the  plaintiff's  arm  was  broken  because 
the  side  of  the  bridge  was  dangerously  close  to  the  side  of  the 
track,  but  in  that  case  there  was  evidence  of  contributory  neg- 
ligence, etc.  The  injury  in  Sullivan  v.  Railroad  Co.  resulted 
from  collision  of  the  train  with  an  obstruction  on  the  track.  In 
Railroad  Co.  v.  Pillow  the  injmy  was  caused  by  an  outbreak 
of  violence  among  other  passengers  in  the  car ;  and  in  Spear  v. 
Railroad  Company  the  injury  resulted  from  an  unexplained  ex- 
plosion on  board  a  crowded  steamer. 

In  the  latter  case  our  brother  Williams  summarized  the  con- 
trolling facts  and  applied  the  rule  thus :  "  The  person  injured 
was  a  passenger ;  the  injury  occurred  after  the  carriage  had  be- 
gun, and  the  cause  of  the  injury  was  an  explosion  on  the  boat, 
which  was  the  vehicle  or  instrument  of  carriage,  and  which 
was  under  the  exclusive  care  and  control  of  the  defendant's  ser- 
vants. The  rule  of  law  is  that  the  mere  happening  of  an  inju- 
rious accident  to  a  passenger  while  in  the  hands  of  the  caiiier 
will  raise  prima  facie  a  presumption  of  negligence,  and  throw 
the  onus  of  showing  that  it  did  not  exist  on  the  carrier."  Of 
course,  the  rule,  as  thus  broadly  stated,  must  be  considered  in 
connection  with  the  facts  which  warranted  its  application ;  and 
this  is  so  in  regard  to  all  the  cases.  The  facts  and  circum- 
stances connected  with  the  injury  complained  of  in  each  fur- 
nished the  basis  for  a  presumption  of  negligence.  As  was  said 
in  Railroad  Co.  v.  Napheys,  90  Pa.  141,  the  general  rule  un- 
doubtedly is  that  the  party  who  alleges  negligence  as  the  basis 
of  a  claim  for  damages  must  prove  the  fact  alleged,  and  the  ex- 
tent of  the  injury,  if  more  than  nominal  damages  are  claimed ; 
but,  in  some  cases,  slight  proof  only  is  required  to  justify  a  pre- 
sumption of  negligence.  The  mere  circumstance  attending  the 
injury  when  put  in  proof  may  be  enough  to  cast  the  burden  of 
exculpation  on  defendant.  If  a  passenger  seated  in  a  railroad 
car  is  injured  in  a  collision,  or  by  the  upsetting  of  the  car,  the 
breaking  of  a  wheel,  axle,  or  other  part  of  the  machinery,  he  is 
not  required  to  do  more,  in  the  first  instance,  than  prove  the 
fact  and  show  the  nature  and  extent  of  the  injuiy.  A  prima 
facie  case  for  plaintiff  is  thus  made  out  and  the  onus  is  cast  on 
the  carrier  to  disprove  negligence.  It  is  reasonable  that  it 
should  be  so,  because  the  company  has  in  its  possession  and 
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under  its  control,  almost  exclusively,  the  means  of  knowing 
what  occasioned  the  injury,  and  of  explaining  how  it  occurred, 
while  as  a  general  rule  the  passenger  is  destitute  of  all  knowl- 
edge that  would  enable  him  to  present  jthe  facts  and  fasten  the 
negligence  on  the  company,  in  case  it  really  existed.  The  con- 
tract to  carry  implies  that  the  company  is  provided  with  a  safe 
and  sufficient  road ;  that  its  cars  are  staunch  and  road-worthy ; 
that  every  precaution  which  human  skill,  prudence,  and  fore- 
sight could  suggest  has  been  taken  to  guard  against  eveiy  ap- 
parent danger  that  may  beset  the  passenger,  and  that  the 
servants  in  charge  are  tried,  sober,  and  competent  men.  When 
a  passenger  is  injured  by  any  accident  connected  with  the 
means  or  appliances  of  transportation,  there  naturally  arises  a 
presumption  that  it  must  have  resulted  from  some  negligent 
act  of  omission  or  commission  of  the  company  or  some  of  its 
employees,  because,  without  some  such  negligence,  it  is  very 
improbable  that  the  accident  would  have  occurred.  That  is 
the  basis  on  which  the  presumption  rests,  and  it  stands  as  proof 
of  negligence  until  it  is  successfully  rebutted.  It  arises  not 
from  the  naked  fact  that  an  injury  has  been  inflicted,  but  from 
the  cause  of  the  injury,  or  from  other  circumstances  attending 
it.  As  a  rule  of  evidence  the  principle  was  approvingly  recog- 
nized and  applied  in  Railroad  Co.  v.  Anderson,  94  Pa.  351,  and 
other  cases. 

In  Holbrook  v.  The  Railroad  Co.,  supra,  a  case  in  some 
respects  similar  to  the  one  before  us,  it  appeared  that  at  the 
moment  plaintiff's  arm  was  broken,  the  passenger  car,  in  which 
she  sat,  was  opposite  a  boarding  car  which  had  been  placed  on 
the  adjoining  track  for  the  accommodation  of  the  company's 
workman.  A  long  horizontal  mark  on  the  passenger  car  and 
other  circumstances  indicated  that  plaintiff's  arm,  as  well  as 
the  car,  had  come  in  contact  with  some  object  of  considerable 
size  and  strength,  firmly  fixed  in  its  position  and  probably 
connected  in  some  way  with  the  boarding  car,  and  at  the  same 
time  tended  to  negative  any  inference  that  the  injury  could 
have  been  caused  by  a  stone  or  other  missile  thrown  by  any 
person  outside.  The  immediate  cause  of  the  injury,  however, 
was  not  explained.  The  case  having  been  submitted  to  the 
jury  with  instructions  to  ascertain  from  the  evidence  whether 
the  injury  resulted  from  anything  disconnected  with  the  com- 
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pany  or  not,  etc.,  a  verdict  in  favor  of  the  plaintiff  was  rendered. 
After  stating  the  general  rule  as  to  the  burden  of  proof,  etc., 
the  Court  of  Appeals  said :  "  It  generally  happens,  however,  in 
cases  of  this  kind,  that  the  same  evidence  which  proves  the 
injury  done,  proves  also  the  defendant's  negligence,  or  shows 
circumstances  from  which  strong  presumptions  of  negligence 
arise,  and  which  cast  on  the  defendant  the  burden  of  disproving 
it.  For  example,  a  passenger's  leg  is  broken  while  on  his  passage 
in  a  railroad  car.  This  mere  fact  is  no  evidence  of  negligence 
on  the  part  of  the  carrier  until  something  further  be  shown. 
If  thlB  witness  who  swears  to  the  injury  testifies  ako  that  it 
was  caused  by  a  crash  in  a  collision  with  another  train  of  cars 
belonging  to  the  same  carrier,  the  presumption  of  negligence 
immediately  arises;  not,  however,  from  the  fact  that  the 
leg  was  broken,  but  from  the  circumstances  attending  the 
fact.  On  the  other  hand,  if  the  witness  who  proves  the  injury, 
swears  that  at  the  moment  when  it  happened  he  heard  the 
repoi-t  of  a  gun  outside  of  the  car,  and  found  a  bullet  in  the 
fractured  limb,  the  presumption  would  be  against  the  negli- 
gence of  the  carrier.  It  is  incorrect  therefore  to  say  that  the 
negligence  of  the  carrier  is  to  be  presumed  from  the  mere  fact 
that  an  injury  has  been  done  to  the  plaintiff.  The  presimip- 
tion  arises  from  the  cause  of  the  injury  or  from  other  circum- 
stances attending  it,  and  not  from  the  injury  itself." 

It  follows  from  what  has  been  said  that  the  learned  judge  of 
the  Common  Pleas  erred  in  directing  the  jury  to  begin  their 
consideration  of  the  case  "  with  the  fact  established  that  the 
injuries  were  the  result  of  negligence  of  the  defendant."  If 
the  case  had  been  submitted  to  the  jury  on  the  evidence  and 
they  had  found  therefrom  that  the  plaintiff's  injury  I'esulted 
from  something  connected  with  the  operation  of  the  railroad, 
and  not  from  something  entirely  disconnected  therewith,  and 
with  which  neither  the  company  nor  its  employees  had  anything 
whatever  to  do,  that  would  have  raised  prima  facie  a  presump- 
tion of  negligence  on  the  part  of  the  company  and  thrown 
upon  it  the  burden  of  proving  that  it  did  not  exist. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 
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JOHN  WEAVER  v.  HOWARD  E.  SHEELER. 

SBBOB  TO  THE  COUKT  OF  COMMON  PLEAS  OF  CHESTER 

COUNTY. 

Argaed  February  14,  1889— Decided  March  4,  1889. 

1.  The  lien  of  a  mechanic  or  material  man  attaches  to  the  title  of  him  by 
whom  the  building  is  erected  and  to  that  alone,  and  if  the  building  be 
erected  for  the  holder  of  an  equitable  title,  his  equitable  title  alone  is 
bound:  Weaver  v.  Sheeler,  118  Pa.  634. 

2.  But  if  the  person  against  whom  the  lien  is  filed,  although  the  holder 
of  the  legal  title,  is  but  a  mere  depositary  of  it  for  the  benefit  of  the 
person  on  whose  order  the  materials  are  furnished  and  to  whose  account 
they  are  ctiarged,  the  property  will  be  bound  by  the  lien  filed. 

(a)  A  member  of  a  company  contemplating  incorporation  purchased  land 
by  parol  and  paid  part  of  the  purchase  money :  the  company  went  into 
possession  and  erected  buildings:  the  incorporation  being  delayed, 
another  member  entei*ed  into  wtitten  articles  for  the  purchase  of  the  land 
fi-om  the  owner  of  the  title. 

(b)  Afterward,  on  payment  of  the  balance  of  the  purchase  money,  a  deed 
was  made  to  one  Weaver  as  a  naked  trustee  for  the  company,  without 
any  personal  interest  in  the  transaction,  and  while  the  title  was  in 
Weaver  a  mechanics^  lien  was  filed  for  material  fmnished  on  the  order 
and  account  of  the  company :  subsequently,  letters  patent  having  been 
granted.  Weaver  conveyed  to  the  company. 

8.  In  such  case,  the  parol  purchase  under  which  the  entry  was  made 
became  a  valid  equitable  title  under  the  written  articles  and  ripened  into 
a  legal  title  under  the  deed  to  Weaver,  so  that  the  latter  united  both 
titles  in  himself  for  the  benefit  of  the  company  for  whom  the  materials 
were  furnished,  and  the  lien  was  well  entered. 

Before  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 
and  Mitchell,  JJ. 

No.  187  July  Term  1888,  Sup.  Ct.;  court  below,  No-  63 
April  Term  1886,  C.  P. 

On  March  19,  1888,  the  record  in  Weaver  v.  Sheeler,  118 
Pa.  634,  a  writ  of  error  to  a  judgment  in  scire  facias  sur  a  me- 
chanics' lien,  was  remitted  to  the  court  below,  with  a  judgment 
of  reversal  and  a  venire  facias  de  novo  awarded. 

At  the  second  trial  on  March  24, 1888,  the  plaintiff,  called 
in  his  own  behalf,  testified  that  his  business  was  that  of  a  lum- 
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ber  dealer,  and  he  had  furnished  the  lumber  that  went  into  the 
building  described  in  the  lien,  at  the  instance  of  the  Pennsyl- 
vania Granite  Company. 

Q.  Upon  what  faith  and  credit  did  you  furnish  that  lumber  ? 

Objected  to. 

By  the  court:  Offer  admitted ;  exception.* 

It  did  not  appear  that  the  question  was  answered,  but  the 
witness  produced  his  book  of  original  entries,  showing  that  the 
lumber  was  charged  to  the  Pennsylvania  Granite  Company, 

The  facts  upon  which  the  cause  was  decided,  sufficiently  ap- 
pear in  the  opinion  of  this  court. 

The  court,  Futhey,  P.  J.,  charged  the  jury  and  answered 
the  points  presented  as  follows : 

This  is  what  is  known  as  a  scire  facias  on  a  mechanics*  lien, 
Mr.  Sheeler,  the  plaintiff,  filed  a  mechanics'  lien  on  March  6, 
1886,  against  John  Weaver,  the  owner  or  reputed  owner  of 
certain  real  estate  in  Warwick  township,  consisting  of  a  shed 
and  ground,  and  the  Pennsylvania  Granite  Company,  contrac- 
tors. 

It  appears  from  the  evidence  in  the  case  that  Messrs.  Keim 
and  Knauer,  were  the  o\TOers  of  a  large  tract  of  land  in  War- 
wick township,  upon  which  there  was  a  deposit  of  stone  in  the 
nature  of  granite,  and  that  in  1885  a  conversation  occurred  be- 
tween Mr.  Neall  and  Mr.  Knauer,  the  latter  apparently  acting 
for  himself,  with  reference  to  the  purchase  of  a  portion  of  the 
propeiiy  where  the  stone  was  deposited.  The  conversation  was 
in  reference  to  the  prospective  purchase  of  about  sixty  acres  of 
land,  and  at  that  time  Mr.  Neall  paid  Mr.  Knauer  ten  dollars 
on  account  of  the  purchase  money,  telling  him :  "  If  this  matter 
is  carried  out,  that  shall  go  as  a  part  of  the  purchase  money ; 
and  if  not,  you  shall  keep  it  for  your  trouble."  There  is  testi- 
mony tending  to  show  that  the  agreement  was  made  for  himself 
and  other  gentlemen,  consisting  of  James  E.  Neall,  Charles  H, 
Barritt,  Abmham  Rex  and  Charles  Vogel,  forming  what  was 
known  as  the  Pennsylvania  Granite*Company,  but  not  incorpo- 
rated at  that  time. 

After  the  making  of  the  agreement,  a  number  of  buildings 
were  erected  upon  the  premises,  among  which  was  the  shed  in 
question.    The  plaintiff  testified  that  the  lumber  for  which  the 


Digitized  by 


Google 


WEAVER  V.  SHEELER.  475 

Charge  of  Court  below. 

lien  was  subsequently  filed  was  purchased  from  him  for  the 
Pennsylvania  Granite  Company,  that  it  was  charged  to  that  com- 
pany, and  that  it  went  into  the  erection  of  the  shed  that  was 
erected.  The  bill,  not  having  been  paid,  a  mechanics'  lien  was 
filed  against  John  Weaver,  as  its  owner  or  reputed  owner,  to- 
gether with  the  real  estate  appurtenant  thereto,  un(Jer  the 
mechanics'  lien  law,  and  the  Pennsylvania  Granite  Company. 

In  order  to  establish  the  validity  of  a  mechanics'  lien,  it 
is  necessary  that  the  person  against  whom  it  is  filed  shall  be  the 
owner  of  the  property  at  the  time  of  the  filing  of  the  lien,  hav- 
ing either  a  legal  or  equitable  interest  in  the  premises,  and  that 
the  person  named  in  the  mechanics'  lien  as  the  owner  shall  be 
that  owner,  or  have  an  interest  by  possession  from  the  person 
who  owned  the  property  at  the  time  the  mechanics'  lien  was 
filed.  [The  contract  for  the  purchase  was  made  with  Knauer 
and  Keim,  who  owned  the  legal  title  at  the  time  the  lumber 
was  charged  to  the  Pennsylvania  Granite  Company.  It  is 
alleged  that  the  contract  for  the  lumber  was  made  with  that 
company,  composed  of  the  gentlemen  named,  and  that  Mr. 
Neall  made  the  contract  in  their  behalf.  The  lien,  however, 
was  filed  against  John  Weaver,  and  the  question  to  be  deter- 
mined is  whether  he  owned  the  title,  if  there  was  a  title  obtained 
by  parol  agreement  from  Messrs.  Keim  and  Knauer.]  * 

The  first  question  in  the  case  for  solution  is  whether  the 
Pennsylvania  Granite  Company,  through  Mr.  Neall  acting  for 
them,  made  an  agreement  with  the  owners  of  the  land,  by 
which  they  obtained  an  equitable  interest  in  the  property.  If 
they  did  not,  the  plaintiff  cannot  recover  in  this  action,  be- 
caiise  his  claim  to  recover  is  based  upon  that  allegation.  If 
they  did,  however,  make  such  an  agreement  with  the  owners 
of  the  land,  by  which  they  obtained  title  to  the  property,  the 
next  question  is,  whether  Mr.  Weaver,  against  whom  the  lien 
was  filed,  held  the  title,  at  the  time  the  lien  was  filed,  which 
the  Pennsylvania  Granite  Company  had  obtained  from  Messrs 
Keim  and  Knauer ;  because,  if  the  title  of  Mr.  Weaver  was  an 
independent  one,  obtained  by  the  purchase  of  the  property 
directly  from  Keim  and  Knauer,  the  lien  could  not  have  been 
filed  against  him,  for  it  would  have  been  a  direct  contract  be- 
tween Mr.  Weaver  and  the  owners  of  the  legal  title,  who  had 
nothing  to  do  with  the  erection  of  the  buildings. 
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It  also  appears  that  in  the  fall  of  1886,  presumably  after  the 
buildmgs  had  been  erected,  a  written  agreement  was  entered 
into,  dated  October  10,  1885,  between  Messra.  Knauer  and 
Keim,  who  owned  the  legal  title,  and  Charles  Barritt,  whereby 
the  latter  became  the  purchaser  from  them.  Mr.  Banitt  was 
one  of  those  gentlemen  composing  the  Pennsylvania  Granite 
Company,  the  purchasers  from  Knauer  &  Keim,  who  erected 
the  buildings  in  question.  If  such  was  the  fact,  according  to 
the  testimony,  then  this  agreement  was  also  made  with  him. 
[You  will  deteimine  whether  this  was  the  carrying  out  of  the 
parol  agreement  which  had  been  theretofore  made ;  in  other 
words,  whether  these  gentlemen,  after  the  purchase  of  the 
property  from  Knauer  &  Keim,  proceeded  to  erect  the  building, 
and  whether  the  article  of  agreement  was  simply  the  reduction 
to  writing  of  the  parol  agreement.]  *  If  you  find  that  such 
was  the  fact,  then  Mr.  Barritt,  by  the  article  of  agreement, 
simply  had  in  writing  the  title  which  had  been  theretofore 
given  or  placed  upon  paper,  the  equitable  title  which  had 
already  existed  by  virtue  of  a  parol  agreement.  If  you  find 
that  such  was  the  state  of  facts,  you  will  then  naturally  inquire 
as  to  how  Mr.  Weaver  became  the  owner  of  the  title. 

By  the  articles  of  agreement,  the  conveyance  was  to  be 
made  to  Mr.  Barritt  by  Knauer  and  Keim,  but  in  reality  it  was 
made  to  Mr.  Weaver  by  a  deed  dated  the  30th  of  October. 
The  article  of  agreement  was  dated  on  October  10th,  and  in 
the  latter  part  of  the  same  month  a  deed  was  made  to  Mr. 
Weaver  and  not  the  company.  Mr.  Weaver  testified  that  he 
was  simply  acting  in  the  matter  at  the  request  of  Mr.  Sparhawk,. 
who  appears  to  have  been  counsel  for  these. parties;  that  lie 
had  no  interest  in  it ;  that  he  did  not  purchase  from  Knauer 
and  Keim ;  that  he  did  not  know  anything  about  it ;  that  he 
did  not  have  anything  to  do  with  it  in  any  manner,  shape,  or 
form,  except  as  he  was  requested  to  take  the  title  and  hold  it 
until  the  Pennsylvania  Granite  Company  could  be  incorpo- 
rated ;  that  application  had  been  made  to  the  governor  for  let- 
ters patent,  which  had  not  then  been  issued ;  that  he  had  taken 
title  and  given  certain  mortgages ;  that  he  held  the  title  until 
the  organization  of  the  Pennsylvania  Granite  Company,  and 
then  transferred  it  to  the  Pennsylvania  Granite  Company ;  that 
this  was  all  done  by  request;  that  he  was  not  a  purchaser, 
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except  in  this  particular,  and  that  he  held  the  title  until  the 
company  could  be  incorporated.  . 

If  this  testimony  is  a  correct  version  of  the  transaction,  Mr. 
Weaver  was  not  an  independent  purchaser  from  Knauer  and 
Keim.  He  simply  took  the  place  of  Charles  H.  Barritt  and  the 
Pennsylvania  Granite  Company,  by  virtue  of  their  agreement, 
the  title  being  in  him  only  to  that  extent,  and  he  occupying  the 
same  position  that  Mr.  Barritt  was  entitled  to  occupy.  If,  how- 
ever, the  property  was  purchased,  by  virtue  of  a  parol  agree- 
ment, from  Messrs.  Knauer  and  Keim  by  Mr.  Neall,  the  latter 
acting  for  the  Pennsylvania  Granite  Company,  composed  of 
four  gentlemen,  of  whom  Mr.  Barritt  was  one,  and  they  pur- 
chased the  lumber  for  the  erection  of  the  building,  the  title 
afterwards  reverting  to  Mr.  Barritt,  under  certain  articles  of 
agreement,  Mr.  Weaver  simply  holding  the  title  which  Mr. 
Barritt  held,  in  order  that  it  might  be  preserved  until  the  com- 
pany became  incorporated,  then  Mr.  Weaver  held  an  equitable 
title  which  belonged  to  the  Pennsylvania  Granite  Company, 
under  their  parol  purchase  from  Messrs.  Knauer  and  Keim,  in 
which  event  his  title  would  rise  no  higher  than  theirs,  and 
would  be  the.  subject  of  a  mechanics'  lien.  If  Mr.  Weaver  had 
purchased  directly  from  Messrs.  Knauer  and  Keim,  then  a 
mechanics'  lien  could  not  have  been  filed  against  him,  but  if  he 
simply  held  the  title  that  was  in  Barritt,  and  Barritt  held  the 
title  that  was  made  by  parol  agreement  with  Knauer  and  Keim, 
on  the  faith  of  which  the  buildings  were  erected  on  the  prem- 
ises, then  Mr.  Weaver's  title  would  be  •  no  greater  than  that  of 
the  Granite  Company,  or  that  of  Barritt  and  Neall,  and  the  lien 
could  be  properly  filed  against  them. 

These  are  all  questions  of  fact  for  your  consideration,  but 
there  are  other  questions  raised  by  the  issue,  independent  of 
the  question  of  title.  One  of  these  questions  has  reference  to 
the  fact  as  to  whether  the  lien  was  filed  on  the  faith  of  the 
building.  [The  mechanics'  lien  law  requires  that  material 
should  be  furnished  on  the  faith  and  credit  of  the  building 
against  which  the  lien  is  filed.  It  is  not  necessary  that  this 
fact  should  be  stated  on  the  books  of  the  person  furnishing  the 
material,  but  it  is  the  duty  of  the  jury  to  determine  whether 
the  material  was  furnished  on  the  faith  and  credit  of  the  build- 
ing.   Presumably  it  was  furnished  on  the  faith  and  credit  of 
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the  building.!  ^  If  it  was  not,  the  lien  was  not  properly  filed ; 
so  that  the  first  question  for  you  to  determine  was  whether 
the  material  was  furnished  on  the  faith  and  credit  of  the  build- 
ing. There  were  a  number  of  buildings  erected  on  the  prem- 
ises, for  which  the  plaintiff  furnished  material.  The  lien  in 
this  case  is  filed  for  such  portion  of  it  as  is  supposed  to  have 
been  used  in  the  construction  of  the  building  that  has  been 
designated. 

If  you  find  that  the  plaintiff  is  entitled  to  recover,  the  next 
question  for  you  to  determine  lias  reference  to  the  amount  he 
should  receive.  He  claims  that  he  is  entitled  to  recover  the 
amount  for  which  the  lien  was  filed.  He  has  detailed  the  size 
of  the  building,  the  character  of  the  materials  that  were  fur- 
nished on  the  faith  and  credit  of  the  building,  as  he  alleges, 
for  which  he  filed  a  lien  to  cover  the  amount  of  his  bill.  You 
will  observe  that  lumber  was  furnished  for  a  number  of  build- 
ings, and,  therefore,  in  filing  the  lien,  it  was  necessary  to  ascer- 
tain the  amount  of  lumber  used  in  the  construction  of  the 
building  against  which  it  was  filed.  The  plaintiff  testified  that, 
he  carefully  ascertained  the  amount  of  lumber,  and  filed  his 
lien  for  that  particular  material.  The  defendant  however,  tes- 
tified that  he  had  the  building  examined  and  measured,  and 
that  at  least  forty  dollars'  worth  of  the  material  charged  by  the 
plaintiff  was  not  used  in  that  building.  You  will  consider  all 
the  testimony  bearing  upon  this  disputed  point,  and  determine 
the  amount  of  material  that  was  furnished  by  the  plaintiff  for 
the  building.  It  is  a  question  of  fact  solely  for  your  consider- 
ation. 

If  you  find  that  the  property  was  purchased  for  the  Penn- 
sylvania Granite  Company,  under  a  parol  agreement,  that  arti- 
cles of  agreement  were  afterwards  made  for  the  purpose  of 
carrying  that  parol  agreement  into  effect,  that  the  title  was 
made  to  Weaver,  in  pursuance  of  that  agreement,  and  that  he 
was  simply  to  hold  the  title  until  the  company  was  incorpo- 
rated, the  mechanics'  lien,  I  instruct  you,  was  properly  filed. 
If  you  should  so  determine  these  facts,  you  will  then  consider 
the  second  question  in  the  case,  whether  the  material  was  fur- 
nished on  the  faith  and  credit  of  the  particular  building,  and  if 
so,  ascertain  what  amount  of  material  the  plaintiff  furnished 
in  its  construction.    If  you  find,  however,  that  Mr.  Weaver 
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did  not  hold  the  title  of  the  purchasers  from  Keim  and  Knaner, 
upon  the  faith  of  which  the  plaintiff  furnished  the  material,  I 
instruct  you  that  the  plaintiff  would  not  be  entitled  to  recover. 
The  person  against  whom  a  lien  is  filed  must  be  not  only  the 
owner  of  the  title,  but  the  one  for  whom  the  building  was 
erected,  or  otherwise  there  cannot  be  a  recovery.  If  you  find 
that  John  Weaver  held  the  title,  that  he  was  the  person  who 
had  the  equitable  interest  in  the  property,  and  the  one  for 
whom  the  lumber  was  furnished  and  the  building  erected,  I  in- 
struct you  that  the  lien  was  properly  filed  against  him,  but 
that  if  he  did  not  hold  the  title,  and  was  not  the  person  having 
the  equitable  interest  in  the  property,  and  the  one  for  whom 
the  lumber  was  furnished,  the  plaintiff  cannot  recover. 

I  have  been  requested  by  the  defendant  to  instruct  you 
upon  the  following  points,  viz. : 

1.  That  the  transaction  between  James  E.  Neall  and  Davis 
Knauer,  having  been  with  reference  to  an  uninclosed  and 
unimproved  tract  of  woodland,  the  boundaries  of  which  are  un- 
defined, of  which  tract  Davis  Knauer  had  title  to  only  an  undi- 
vided half,  is  too  slight  and  imperfect  to  amoimt  to  a  title,  or 
be  subject  to  a  mechanics'  lien- 
Answer  :  This  point  is  disaffirmed.* 

2.  If  the  jury  believe  that  John  Weaver  purchased  his  title 
from  Davis  Knauer  and  Josiah  Keim  by  the  deed  dated  De- 
cember 30,  1885,  and  that  the  said  deed  to  the  said  John 
Weaver  was  made  in  pursuance  of  a  carrying  out  of  an  agree- 
ment dated  October  10,  1885,  between  Charles  H.  Barritt  and 
the  said  Davis  Knauer  and  Josiah  Keim,  for  the  purchase  of  land 
on  which  he  erected  the  improvements  here  in  question,  then 
said  title  is  not  connected  with  the  lien  in  suit,  and  the  verdict 
of  the  jury  should  be  in  favor  of  the  defendant. 

Answer:  I  have  already  answered  this.  If 'this  was  a  pur- 
chase of  Mr.  Weaver  from  Charles  H.  Barritt,  then  the  fur- 
ther question  arises,  whether  Charles  H.  Barritt  was  one  of  the 
persons  who  made  a  purchase  from  Keim  and  Knauer,  and 
whether  he  was  an  equitable  owner,  or  one  of  the  equitable 
owners  of  the  title  at  the  time  this  lumber  was  furnished  for 
this  building.  If  he  was,  then  the  lien  can  be  properly  filed 
against  Weaver.® 

8.  There  is  no  evidence  in  this  case  to  connect  the  lien  in 
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this  suit  with  the  title  of  John  Weaver ;  and,  in  the  absence  of 
such  evidence,  a  verdict  cannot  be  rendered  against  said 
Weaver,  or  his  title. 

Answer:  This  point  is  disaffirmed.  There  is  evidence  to 
connect  the  lien  in  suit  with  the  title  of  John  Weaver  for  a 
consideration,'' 

4.  Under  all  the  evidence,  the  verdict  should  be  for  the  de- 
fendant, the  said  John  Weaver. 

Answer :  This  point  is  disaffirmed.  I  submit  the  questions 
upon  the  facts  to  the  jury.® 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$230.83.  Judgment  having  been  entered,  the  defendant  took 
this  writ,  assigning  as  error : 

1.  The  admission  of  the  plaintiffs  oflEer.^ 

2-4.  The  parts  of  the  charge  embraced  in  []****  * 

6-8.  The  answers  to  defendant's  points.*  ^  * 

Mr.  B,  Jones  Monaghan  (with  him  Mr.  J.  Frank  E.  Sause^ 
Mr.  H.  T.  Fairlamb  and  Jlfi*.  John  Sparhawk^  Jr.\  for  plain- 
tiff in  error : 

1.  It  was  clearly  proper  and  necessary  for  the  plaintiff  to 
show  by  his  books  and  conduct,  or  the  other  facts  of  the  case, 
that  he  furnished  the  material  on  the  faith  and  credit  of  the 
building ;  but  it  was  not  proper  for  him  to  state  the  secret 
working  of  his  mind,  which  it  is  not  pretended  that  he  com- 
municated to  the  defendants,  or  to  any  one  on  their  behalf: 
Spencer  v.  Colt,  89  Pa.  320 ;  Juniata  B.  Ass'n  v.  Hetzel,  103 
Pa.  512 ;  Cullmans  v.  Lindsay,  114  Pa.  171 ;  Cake  v.  Potts- 
ville  Bank,  116  Pa.  271 ;  Thomas  v.  Loose,  114  Pa.  48.  It 
was  also  error  in  the  general  charge  to  say  to  the  jury,  "  Pre- 
sumably it  was  furnished  on  the  faith  and  ci-edit  of  the  build- 
ing." By  the  very  terms  of  the  mechanics'  lien  law,  this 
question  of  fact  Was  an  essential  part  of  the  case,  and  required 
proof  at  the  hands  of  the  plaintiff:  Church  v.  Davis,  9  W. 
304 ;  Dickinson  College  v.  Church,  1  W.  &  S.  465  ;  Church  v. 
AUison,  10  Pa.  414 ;  Barbier  v.  Smith,  38  Pa.  296 ;  Wolf  v. 
Batchelder,  56  Pa.  88  ;  Singerly  v.  Doerr,  62  Pa.  14 ;  McMul- 
Un  V.  Gilbert,  2  Wh.  277;  Hills  v.  Elliott,  16  S.  &  R.  57; 
Kelly  V.  Brown,  20  Pa.  447;  Van  Billiard  v.  Nace,  1  Gr. 
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234 ;  Weaver  v.  Sheeler,  118  Pa.  634 ;  Blessing  v.  Miller,  102 
Pa.  49. 

2.  The  points  presented  on  behalf  of  the  defendants  dis- 
tinctly raised  the  question  whether  or  not  Neall,  under  his 
parol  agreement  with  Knauer,  had  such  an  equitable  title  as 
could  be  bound  by  the  lien  in  controversy.  The  tract  was 
wild,  uninclosed  woodland ;  it  was  part  of  a  much  larger  tract ; 
the  acreage  was  not  known  to  either  Knauer  or  Neall ;  it  was 
owned  by  Knauer  and  Keim  in  common,  and  the  materials 
furnished  by  plaintiff  were  all  furnished  before  the  written 
agreement  of  October  10,  1885 ;  before  Weaver  obtained  the 
legal  title ;  and  until  the  execution  of  the  deed  to  Weaver,  the 
legal  title  remained  in  Knauer  and  Keim.  Under  the  facts  of 
the  case  there  can  scarcely  be  a  question  that  Neall  had  no 
title  that  he  could  have  enforced  against  the  owners  of  the 
land  under  the  parol  agreement :  Robertson  v.  Robertson,  9  W. 
41;  Allen's  Est.,  1  W.  &  S.  389;  Frye  v.  Shepler,  7  Pa.  94; 
Charnley  v.  Hansbury,  13  Pa.  21;  Brinser  v.  Anderson,  10 
Cent.  R.  776;  Moore  v.  Small,  19  Pa.  469;  Overmeyer  v. 
Koemer,  81*  Pa.  517 ;  Detriok  v.  Sharrar,  95  Pa.  521 ;  Miller 
V.  Zufall,  113  Pa.  317.  Moreover,  whatever  possession  was 
taken  by  Neall,  was  taken  in  pursuance  of  the  parol  contract 
with  Knauer  alone,  and  it  must  have  been  such  possession  as 
Knauer,  one  of  two  tenants  in  common,  could  give.  But  ex- 
clusive possession  taken  and  kept  in  pursuance  of  the  contract 
is  an  indispensable  ingredient  in  every  case :  Bowers  v.  Bow- 
ers, 95  Pa.  480;  and  this  indispensable  ingredient  prevents 
one  tenant  in  common  from  selling  by  parol  to  his  co-tenant  in 
possession :  Spencer  and  Newbold's  App.,  80  Pa.  317 ;  Chad- 
wick  V.  Felt,  36  Pa.  306. 

Mr,  William  3L  ffayes^  for  the  defendant  in  error : 
1.  Weaver  never  had  any  personal  interest  in  the  land,  but 
simply  took  the  legal  title  from  Knauer  and  Keim  to  accommo- 
date Neall,  who  held  the  equitable  title  from  them.  Neall  pur- 
chased from  Knauer  and  Keim  and  paid  $10  on  account  of  the 
purchase  money ;  it  was  at  the  solicitation  of  Neall,  and  others 
interested  with  him  in  the  Pennsylvania  Granite  Company,  that 
Weaver  took  the  legal  title,  to  hold  until  the  company  should 
be  incorporated.  The  testimony  establishes  this. 
Vol.  cxxiv — 81 
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2.  Although  the  question,  "  Upon  what  faith  and  credit  did 
you  furnish  that  lumber  ?  "  was  permitted  by  the  court  below, 
no  answer  was  pressed  for,  and  none  was  given.  But  authority 
can  be  given  to  sustain  the  ruling :  Wolf  v.  Bachelder,  56  Pa. 
89 ;  Singerly  v.  Doerr,  62  Pa.  9 ;  Hommel  v.  Lewis,  104  Pa.  465. 

3.  Nor  did  the  court  err  in  instructing,  "  Presumably  it  was 
furnished  on  the  faith  and  credit  of  the  building : "  Van  Bil- 
Uard  V.  ff ace,  1  Gr.  235 ;  Noar  v.  GiU,  111  Pa.  492. 

Opinion,  Mr.  Justice  Williams  : 

It  is  conceded  that  the  title  to  the  tract  of  land  in  contro- 
versy in  this  case  was,  prior  to  1885,  in  Knauer  and  Keim.  In 
May  of  that  year  Neall  went  upon  the  land  with  Knauer,  made 
an  examination  of  its  surface,  and  secured  what  was  a  mere 
verbal  refusal  of  the  tract  at  a  price  then  agreed  upon.  Tliis 
refusal  bound  no  one  and  gave  Neall  no  title  of  any  sort  to  the 
land.  He  began,  however,  to  organize  a  corpoi*ation,  which  was 
called  the  Pennsylvania  Granite  Company,  to  purchase  the  land 
on  the  basis  of  his  verbal  arrangement  with  Knauer  and  to  open 
and  operate  a  granite  quarry  thereon.  When  the  organization 
had  been  agreed  on  but  before  actual  incorporation,  the  com- 
pany took  possession  of  the  land,  erected  sheds  and  other  build- 
ings upon  it  and  began  quarrying  the  granite.  Sheeler  alleges 
that  he  furnished  materials  for  these  buildings  on  the  order  of 
the  granite  company.  When  the  time  came  for  making  the 
first  payment  to  Knauer  and  Keim,  the  incorporation  being 
still  delayed,  one  of  the  members  of  the  company,  named  Bar- 
ritt,  entered  into  written  articles  for  the  purchase  of  the  land 
on  October  10,  1885.  The  balance  of  the  purchase-money  was 
paid  on  the  30th  of  the  same  month  and  the  deed,  at  the  in- 
stance of  the  persons  interested  in  the  granite  company,  was 
made  to  Weaver  who  was  a  mere  naked  trustee  for  the  corpo- 
ration, without  a  particle  of  personal  interest  in  the  transaction. 
While  the  title  was  in  Weaver  the  mechanics'  lien  in  this  case 
was  filed  by  Sheeler.  Not  long  after  when  the  lettera  patent 
were  obtained,  Weaver  conveyed  to  Pennsylvania  Granite 
Company. 

When  this  case  was  here  before,  118  Pa.  634,  there  was  noth- 
ing in  the  evidence  to  connect  Weaver  with  Neall  or  Barritt  or 
the  Granite  Company.    The  only  relation  he  appeared  to  have 


Digitized  by 


Google 


WEAVER  V.  SHEELER.  483 

Opinion  of  the  Court. 

to  the  property  was  as  the  successor  of  Knauer  and  Keim  in 
the  legal  title.  What  title  the  Granite  Company  had  or  what 
became  of  it  did  not  appear.  It  was  for  this  reason  that  the 
judgment  was  reversed  and  attention  called  to  the  rule  that 
the  lien  of  a  mechanic  or  material  man  attaches  to  the  title  of 
him  by  whom  the  building  is  erected  and  to  that  only.  If  the 
building  be  the  work  of  the  holder  of  the  equitable  title  his 
equitable  title  alone  is  boimd.  But  the  proofs  which  w^re  then 
wanting  are  now  supplied.  Weaver  is  shown  to  have  held  no 
title  of  his  own,  but  to  have  been  a  mere  depositary  of  the  title 
for  the  benefit  of  the  Granite  Company.  The  verbal  permission 
under  which  Neall  entered  became  a  valid  equitable  title  under 
the  contract  with  Barritt  and  ripened  into  a  title  in  fee  simple 
imder  the  deed  of  October  80, 1885,  so  that  Weaver  united  the 
legal  and  the  equitable  titles  in  himself,  at  the  time  when  the 
lien  was  entered,  and  held  the  complete  title  for  the  Granite 
Company  under  which  the  buildings  were  erected  for  which 
Sheeler  furnished  materials.  Upon  the  facts  as  now  presented 
we  think  the  lien  was  well  entered  against  Weaver. 

But  it  is  now  urged  that  when  the  materials  were  furnished, 
the  granite  company  had  no  valid  title  to  the  land  and  could 
not  bind  it  by  their  contract.  It  is  probably  tine  that  the  com- 
pany had  no  right  to  the  land  which  it  could  enforce  at  law. 
Knauer  and  Keim  might  have  refused  to  recognize  their  verbal 
understanding  with  Neall,  but  they  did  not.  They  treated  it 
as  binding  and  they  carried  it  out  in  good  faith.  The  Granite 
Company  obtained  the  equitable  title  which  they  assumed  to  have 
when  they  took  possession,  and  afterwai*ds  the  legal  title,  and 
there  is  no  legal  reason  for  relieving  them  now  from  the  pay- 
ment of  their  honest  debts  contracted  in  the  development  of 
their  own  property. 

The  judgment  is  aflfirmed. 
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SUSQ.  MUT.  FIRE  INS.  CO.  v.  W.  L.  ELKINS. 

ERBOB  TO  THE  COUBT  OF  COMMON  PLEAS  NO.  2  OF  PHILADEL- 
PHIA COUNTY. 

Aigued  January  16, 1889— Decided  March  11, 1889. 

(a)  A  policy  of  insurance  in  a  mutual  company  contained  the  conditions, 
inter  alia :  That  the  company  should  not  be  liable  thereon  until  the  pre- 
mium should  be  actually  paid ;  that  nothing  less  than  a  specific  agree- 
ment indorsed  on  the  policy  should  be  construed  as  a  waiver  of  any 
printed  or  written  condition  therein ;  that  payment  of  the  premium  to 
any  person,  other  than  the  duly  appointed  agent  of  the  company,  should 
be  at  the  sole  risk  of  the  assured. 

(b)  There  was  also  a  stipulation  that  the  policy  was  made  and  accepted 
with  reference  to  said  conditions  and  to  the  by-laws  of  the  company, 
*'  which  are  hereby  declared  to  be  a  part  of  this  contract,"  said  by-laws 
providing,  inter  alia,  that  all  agents  should  be  appointed  by  the  com- 
pany under  a  certificate  with  the  seal  of  the  company  affixed,  without 
which  no  pei-son  should  be  authorized  to  act  as  such  agent. 

1.  In  such  case,  although  the  by-laws  are  declared  to  be  a  part  of  the 
contract,  yet  they  ai*e  not  part  of  the  printed  or  written  conditions  which 
could  be  waived  only  by  a  specific  agreement  indorsed  on  tlie  policy, 
and  being  made  for  the  sole  protection  of  the  company,  the  company 
was  not  bound  to  adhere  to  them. 

2.  Wherefore,  if  the  company  authorized  one,  not  in  fact  its  duly 
appointed  and  commissioned  agent,  to  deliver  a  policy  and  receive  the 
premium  thereon,  adopting  witli  him  a  course  of  dealing  wholly  incon- 
sistent with  its  provisions,  those  provisions  could  not  be  set  up  to  pre- 
vent a  recovery  on  the  policy. 

8.  Marland  v.  Insurance  Co..  71  Pa.  398 ;  Schaffer  v.  Insurance  Co.,  89  Pa. 
296 ;  Greene  v.  Insurance  Co.,  91  Pa.  387 ;  Pottsville  Mut.  Ins.  Co.  v. 
Improvement  Co.,  100  Pa.  137,  distinguished. 

Before  Paxson,  C.  J.,  Stebbett,  Gbeen,  Clabk,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  20  July  Term  1888,  Sup.  Ct.;  court  below,  No.  342 
Maxch  Term  1882,  C.  P.  No.  2. 

On  March  7, 1882,  William  L.  Elkins,  trading  as  William 
L.  Elkins  &  Co.,  brought  case  against  the  Susquehanna  Mutual 
Fire  Insurance  Company  of  Harrisburg,  Pa.,  to  recover  the 
sum  of  $710.36,  the  loss  apportioned  to  a  policy  of  fire  insurance 
for  $1,675  issued  by  the  defendant  company  to  the  plaintiff. 
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At  the  first  trial  of  the  cause,  there  was  a  judgment  for  the 
defendant  on  a  point  reserved,  which  judgment  on  April  30, 
1883,  was  reversed  by  this  court,  and  a  venire  de  novo  awarded: 
Reported,  3  Penny.  367.  At  the  second  trial,  there  was  a  judg- 
ment of  compulsory  nonsuit  entered  in  the  court  below,  which 
judgment  on  October  4, 1886,  was  also  reversed  by  this  court 
and  a  venire  de  novo  awarded :  Reported  113  Pa.  386. 

The  record  having  been  remitted  to  the  court  below,  the 
cause  was  again  called  for  trial  on  January  5, 1887,  when  it 
was  shown  that  in  consideration  of  $51.98  premium  and  an 
additional  deposit  of  $26.77  in  cash,  on  December  10, 1880, 
the  defendant  insured  the  plaintiff's  Belmont  Oil  Works  to 
the  amount  of  $1,576  for  one  year  from  December  1, 1880, 
according  to  the  terms  and  conditions  of  the  policy,  some  of 
which  were  as  follows,  to  wit: 

"2.  This  company  shall  not  be  liable  by  virtue  of  this 
policy,  or  any  renewal  thereof,  until  the  premium  therefor  be 
actually  paid  and  the  deposit  is  made." 

"  7.  The  use  of  general  terms  or  anything  less  than  a  dis- 
tinct specific  agreement,  clearly  expressed  and  indorsed  on 
this  policy,  shall  not  be  construed  as  a  waiver  of  any  printed 
or  written  condition  or  restriction  therein." 

"  12.  It  is  expressly  understood  and  mutually  agreed,  that 
the  person  or  persons,  if  any  other  than  the  assured,  who  have 
procured  this  insurance  to  be  taken  by  this  company,  shall  be 
deemed  the  agent  or  agents  of  the  assured  and  not  of  this 
company,  in  any  transactions  relating  to  this  insurance,  and  if 
the  premium  on  this  policy  shall  be  paid  to  any  person  or 
persons  other  than  the  duly  appointed  or  authorized  agent 
of  this  company,  such  payment  shall  be  at  the  sole  risk  of  the 
assured." 

"  And  it  is  hereby  mutually  understood  and  agreed,  by  and 
between  this  company  and  the  assured,  that  this  policy  is  made 
and  accepted  in  reference  to  the  foregoing  terms  and  conditions, 
and  the  by-laws  of  the  company,  which  are  hereby  declared  to 
be  a  part  of  this  contract,  are  to  be  used  and  resorted  to  in 
order  to  determine  the  rights  and  obligations  of  the  parties 
hereto,  in  all  cases  not  herein  otherwise  specially  provided  for 
in  writing." 

Certain  of  the  by-laws  referred  to  were  as  follows,  to  wit  : 
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"  Sec.  10.  All  general  and  local  agents  or  surveyors  shall  be 
appointed  by  the  secretary,  and  shall  be  furnished  with  a  certifi- 
cate of  his  or  their  appointment  with  the  seal  of  the  company 
affixed  thereto,  setting  forth  the  powers  of  such  agents,  and 
without  said  certificate  no  person  shall  be,  or  is,  authorized  to 
act  as  agent  for  this  company." 

*'  Sec.  24.  No  insurance,  whether  original  or  continued,  shall 
be  considered  as  binding  until  the  cash  premium  shall  have  been 
actually  paid  to  some  duly  authorized  and  commissioned  agent 
of  the  company." 

*'  Sec.  42.  These,  and  all  other  by-laws  hereafter  adopted,  shall 
not  be  abrogated,  modified,  or  in  anywise  altered  or  added  to, 
unless  at  a  regular  meeting  of  the  board  of  directors,  and  all 
by-laws  heretofore  adopted  by  this  company  and  inconsistent 
herewith  are  hereby  repealed." 

Thomas  J.  Lancaster,  called  for  plaintiff,  testified  that  he  was 
an  insurance  broker,  his  business  being  to  receive  orders  for 
insurance,  place  risks,  receive  the  poUcies,  deliver  them  to  the 
assured,  receive  the  premiums  and  to  transmit  them  to  the  com- 
panies or  their  agents ;  that  in  1880  and  1881  he  had  charge  of 
all  the  plaintiff's  insui*ance,  and  placed  that  on  the  Belmont  Oil 
Works  in  eighteen  or  twenty  companies;  that  he^  received  the 
policy  in  suit  from  Robert  Crane,  the  agent  of  the  defendant 
company,  and,  on  December  17,  1880,  delivered  it  to  the 
plaintiff  and  received  a  check  from  him  for  the  amount  of  the 
premiums  and  deposits ;  that  he  afterwards  received  from  Crane 
a  bill  or  statement  of  the  premiums,  etc.,  due  on  policies  issued 
to  Elkins  in  three  companies  one  of  which  was  the  policy  in 
suit,  the  amounts,  less  commissions,  aggregating  $200.82,  and 
on  March  8,  1881,  he  gave  Crane  a  check  for  $100,  on  account 
of  the  bill  generally ;  and  that  he  paid  the  balance  of  the  bill 
on  March  15th.  "  Crane  and  I,"  said  the  witness,  "  settled  for 
premiums  sometimes  in  thirty,  sometimes  in  ninety  days.  He 
was  a  broker  and  I  was  a  broker.  I  took  him  business  and  he 
gave  me  business.  It  depended  on  our  accounts  how  I  settled 
with  Cmne  as  the  agent  of  this  company." 

The  fire  which  injured  or  destroyed  the  insured  property 
occun*ed  on  March  9, 1881. 

Robert  Crane,  called  for  the  plaintiff,  testified  that  he  was 
an  insurance  agent  and  broker ;  that  in  1880  and  1881  he  did 
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business  with  the  defendant  company.  The  witness  proceed- 
ed :  "  About  April,  1880, 1  became  its  agent  for  certain  pur- 
poses, I  had  no  certificate  of  appointment  from  the  company. 
I  never  saw  one.  I  wrote  the  company  in  reference  to  doing 
business.  The  secretary  called  to  see  me.  It  was  arranged 
that  I  should  send  it  business.  In  pursuance  of  that  arrange- 
ment I  sent  applications  for  insurance,  subject  to  their  ap- 
proval. All  applications  they  approved  they  wrote  up  the 
policies  and  sent  them  to  me  as  their  agent  or  representative. 
They  sent  me  the  Elkins  policy.  I  received  it  in  December, 
1880,  by  mail  from  the  company.  I  delivered  it  to  Mr.  Lan- 
caster, as  I  received  the  order  from  him,  and  from  him  I  col- 
lected the  premium.  I  received  $100  on  March  8th  on  account 
of  my  bill,  and  on  March  16th  received  the  balance.  I  charged 
him  with  all  the  policies  I  delivered.  I  credited  the  company 
with  all  the  policies  sent  and  charged  myself  with  the  pre- 
miums. I  was  responsible  for  the  premiums.  They  looked  to 
me  for  the  premiums.  I  placed  the  checks  of  Lancaster  to 
my  credit.  I  sent  the  company  my  check  for  the  balance  of 
my  account  on  March  16th,  which  they  returned  to  me. 
When  I  received  the  policy,  I  recorded  it  in  my  register  and 
sent  it  to  Mr.  Lancaster.  I  examined  the  applications  and  for- 
warded this  one  to  the  Susquehanna  M.  Insurance  Company, 
with  a  description  of  the  property.  They  approved  it  and 
wrote  the  policy.  After  recording  it  in  my  register,  I  deliv- 
ered it  to  Mr.  Lancaster  and  charged  him  with  the  premium. 
At  the  close  of  the  month  I  sent  him  a  bill.  We,  the  com- 
pany and  I,  usually  settled  about  the  16th  of  the  month.  I 
have  in  some  cases  remitted  to  the  Susquehanna  M.  Insurance 
Company  before  I  received  premiums,  to  close  the  account.  I 
was  responsible  to  the  company  for  the  premium  or  the  return 
of  the  policy."  On  cross-examination,  the  witness  stated  that 
he  had  received  a  letter  from  Mr.  Huntzinger,  "  informing  me 
that  the  company  was  not  keeping  a  general  running  account 
with  me.  They  wrote  for  my  account.  They  asked  for  re- 
ports and  remittance  of  premiums.  I  cannot  now  produce  the 
letters  making  these  requests,  but  I  kept  an  account  on  my 
books  and  sent  statements  and  checks  for  balances." 

On  behalf  of  the  defendant,  B.  K.  Huntzinger  testified  that 
in  1880  and  1881  he  was  secretary  of  the  defendant  company 
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and  had  charge  of  the 'appointment  of  agents  and  of  giving 
them  instructions ;  "  At  no  time  was  there  an  arrangement  of 
Mr.  Crane  with  our  company  as  to  business.  The  company 
never  issued  to  him  a  certificate  of  appointment  as  agent.    I 

received  applications  for  insurance   from   Mr.  Crane 

His  applications  were  signed  by  him,  as  agent  for  tlie  appli- 
cant  It  is  not  true  that  the  company  held  Crane  per- 
sonally responsible  for  the  premiums  on  the  policies  sent  him. 
We  never  made  any  demand  on  him  for  money  which  he  had 
not  collected.  He  always  remitted  after  he  had  collected. 
He  gave  us  no  written  agreements  to  be  responsible  for  un- 
collected premiums The  first  remittance  we  received 

on  account  of  Elkins's  premium  was  about  March  17  or  18, 
1881.  That  is  the  check.  We  refused  to  accept  it  and  re- 
turned the  check  to  Crane Mr.  Crane  did  not  remit  on 

general  account;  he  always  remitted  specially  for  certain 
premiums.  When  a  check  covered  several  premiums,  the  let- 
ter always  stated  what  premiums."  On  cross-examination  the 
witness  testified  that  the  company  allowed  Crane  the  usual 
commission  of  25  per  cent  to  all  brokers  who  brought  the 
company  business. 

At  the  close  of  the  testimony,  the  court.  Fell,  J.,  charged 
the  jury  as  follows : 

I  can  probably  best  direct  your  attention  to  the  law  govern- 
ing this  case  by  fijrst  answering  the  defendant's  points,  which 
are : 

1.  That  under  the  terms  of  the  policy,  the  company  defend- 
ant would  not  be  liable  thereon  until  the  premium  was  ac- 
tually paid  and  the  deposit  made  by  the  plaintiff,  and  that 
there  is  no  evidence  in  this  case  that  the  premium  was  so  paid 
or  deposit  made,  and  therefore  the  policy  never  took  effect, 
and  the  plaintiff  cannot  recover. 

Answer :  I  decline  to  so  instruct  you.^ 

2.  That  under  the  terms  of  the  policy  in  suit  the  payment 
of  the  premium  thereon  to  any  person,  other  than  the  duly  ap- 
pointed or  authorized  agent  of  the  company,  was  at  the  sole 
risk  of  the  assured,  and  the  company  was  not  made  liable  by 
such  payment. 

Answer :  I  aflBrm  this  point. 
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8.  That  there  is  no  evidence  that  either  Lancaster  or  Crane 
was  the  duly  appointed  or  authorized  agent  of  the  company, 
or  acted  in  any  other  capacity  than  that  of  a  broker,  in  effect- 
ing the  insurance  in  question  ;  and  therefore,  both  in  law  and 
under  the  terms  of  the  policy,  they  were  the  agents  of  the 
plaintiff  and  not  the  agents  of  the  defendant. 

Answer :  There  is  no  testimony  showing  that  Lancaster  was 
the  agent  of  any  one,  except  of  the  plaintiff,  Elkins.  But 
there  is  evidence  that  Crane  represented  the  company  in  some 
capacity.  What  that  was,  and  what  were  its  scope  and  extent, 
are  the  questions  which  you  must  decide.* 

4.  That  there  is  no  evidence  in  this  case  that  Robert  Crane 
was  authorized  to  bind  the  company  defendant  by  the  accept- 
ance of  the  premium  upon  the  policy,  after  the  occurrence  of 
a  loss. 

Answer :  I  affirm  this  point. 

6.  That  the  plaintiff  is  bound  by  the  provisions  of  the  by- 
laws of  the  company  defendant,  which  are  made  by  the  policy 
a  part  of  the  contract. 

Answer :  I  affirm  this  point. 

6.  That  by  the  provisions  of  the  by-laws  of  the  company 
defendant  no  person  is  authorized  to  act  as  agent  for  said  com- 
pany without  having  been  furnished  with  a  certificate  of  ap- 
pointment with  the  seal  of  the  company  affixed  thereto  setting 
forth  the  powers  of  such  agent ;  that  the  evidence  in  this  case 
is  that  Robert  Crane  had  no  such  certificate,  and  therefore  he 
was  not  authorized  to  act  as  agent  for  said  company  and  could 
not  bind  it  in  any  way. 

Answer :  As  I  have  said,  there  is  testimony  that  Crane  was 
authorized  to  act  for  the  company  in  some  respects  ;  to  forward 
applications,  to  receive  and  deliver  policies  and  to  collect  the 
premiums.  If  his  authority  was  given  verbally  and  they  rati- 
fied what  he  did  under  it,  they  would  be  bound  by  it.  They 
cannot  accept  the  benefit  and  refuse  the  burden.' 

7.  That  the  plaintiff  was  bound  to  inform  himself  6ts  to  the 
authority  of  the  person  with  whom  he  was  dealing,  and  the 
company  defendant  cannot  be  held  liable  for  the  unauthorized 
acts  of  a  third  party. 

Answer :  I  affirm  this  point. 

8.  That,  where  a  party  seeks  to  avail  himself  of  the  acts  of 
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an  alleged  agent,  the  burden  of  proof  lies  on  him  to  establish 
both  the  agency  and  the  extent  of  it. 
Answer :  I  affinn  this  point. 

9.  That  the  condition  of  the  policy  in  suit,  which  provides 
that  nothing  less  than  a  distinct  specific  agreement,  clearly  ex- 
pressed and  indorsed  on  the  policy,  can  be  construed  as  a  waiver 
of  any  printed  or  written  restriction  therein,  was  binding  upon 
the  plaintiff,  whether  the  alleged  waiver  was  by  an  officer  or 
agent  of  the  company. 

Answer :  Mr.  Crane,  if  agent,  had  no  authority  to  waive  any 
condition  in  the  policy,  but  the  company  could  waive  a  condi- 
tion as  to  prepayment  inserted  for  its  own  benefit,  and  such 
waiver  need  not  be  written  nor  indorsed  on  the  policy.* 

10.  That  under  all  the  evidence  in  this  case,  the  verdict  of 
the  jury  must  be  for  the  defendant. 

Answer :  I  decline  to  so  instruct  you.* 

11.  The  payment  of  the  premium  by  the  plaintiff  to  Lan- 
caster, his  own  broker  and  agent,  was  not  a  payment  to  the 
company  defendant,  nor  to  any  agent  of  the  defendant,  and 
such  payment  was  not  a  compliance  with  the  condition  of  the 
policy,  requiring  actual  payment  of  the  premium  to  the  com- 
pany or  its  agent  before  the  policy  should  be  binding  upon  the 
defendant. 

Answer :  I  affirm  this  point. 

12.  Even  if  the  jury  is  satisfied  that  Crane  was  the  agent  of 
the  defendant  to  collect  the  premium,  the  evidence  is  distinct 
and  uncontradicted,  to  the  effect  that  he  had  no  authority  to 
waive  any  of  the  conditions  of  the  policy ;  and  inasmuch  as 
the  testimony  shows  conclusively  that  the  premium  was  not 
actually  and  fully  paid  to  him  until  after  the  fire,  the  plaintiff 
cannot  recover. 

Answer :  I  decline  to  so  instruct  you.* 

13.  Before  the  plaintiff  can  recover  upon  the  theory  that 
Crane  had  obligated  himself  to  pay  the  premium  to  the  com- 
pany, and  that  the  company  had  agreed  to  accept  Crane's  per- 
sonal credit  instead  of  the  actual  payment  in  cash,  he  must 
show  that  Crane  had  made  himself  legally  responsible  to  the 
company  for  the  premium,  and  as  such  legal  responsibility,  un- 
der the  statute  of  frauds,  can  only  be  established  by  a  memo- 
randum in  writing,  which  it  is  not  pretended  was  ever  given 
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by  Crane  to  the  defendant,  the  plaintiff  cannot  i^ecover  upon 
any  such  theory  as  is  suggested  in  this  point. 

Answer :  I  decline  to  instruct  as  requested  in  this  point.'' 

14.  Before  the  plaintiff  can  recover  upon  the  theory  that 
the  company  had  .agreed  to  accept  Crane's  credit  instead  of 
actual  payment  of  the  premium  ajs  required  by  the  policy,  he 
must  show  by  a  preponderance  of  evidence  that  Crane,  for 
some  good  consideration,  had  made  himself  personally  and  le- 
gally responsible  for  payment  of  the  premiums  upon  policies 
which  he  delivered  to  the  assured,  and  that  the  company  had 
agreed  to  accept  his  personal  legal  responsibility,  in  lieu  of 
actual  payment ;  and  unless  the  jury  is  satisfied  that  this  fact 
is  established  by  a  preponderance  of  evidence  in  the  present 
cause,  the  verdict,  so  far  as  this  branch  of  the  case  is  con- 
cerned, should  be  for  the  defendant. 

Answer :  I  affirm  this  point. 

15.  Before  the  plaintiff  can  recover  upon  the  theory  sug- 
gested in  the  foregoing  point,  he  must,  in  addition  to  the  facts 
therein  suggested,  establish  the  fact  that  Elkins,  the  plaintiff, 
or  his  broker,  Lancaster,  had  notice  of  thQ  alleged  arrange- 
ment by  which  Crane's  credit  was  to  be  accept.ed  in  place  of 
actual  payment,  and  that  they  relied  upon  the  same  in  with- 
holding the  actual  payment  until  after  the  fire. 

Answer :  I  aflBrm  this  point. 

This  is  an  action  on  a  policy  of  insurance  issued  by  the  de- 
fendant, the  Susquehanna  Mutual  Fire  Insurance  Company,  to 
William  L.  Elkins.  The  policy  is  dated  December  10, 1880, 
and  is  for  $1,575.  The  fire  occurred  March  9, 1881,  and  the 
loss  apportioned  to  this  policy  is  $710.36.  There  is  no  dispute 
about  this,  and  the  only  question  is  whether  the  policy  bound 
the  company. 

Mr.  Lancaster  and  Mr.  Crane  were  both  insurance  brokers, 
and  [Mr.  Crane  represented  for  some  purpose,  at  least,  the 
Sjisquehanna  M.  Insurance  Company]*  and  Mr.  Lancaster 
represented  Mr.  Elkins  for  the  purpose  of  procuring  insurance. 
Lancaster  applied  for  and  received  the  policy  in  question  some 
time  after  its  date,  December  10th,  and  delivered  it  to  Mr.  El- 
kins on  December  15th,  and  on  the  17th  he  was  paid  for  it  by 
Mr.  Elkins.  He  had  a  running  account  with  Mr.  Crane  for 
premiums  on  policies  received,  and  on  the  8th  of  March,  the 
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day  before  the  fire,  sent  him  a  check  for  $100,  and  on  the  15th 
a  check  for  the  balance,  closing  the  account.  March  16,  1881, 
Mr.  Crane  sent  a  check  to  the  company,  which  paid  them  for 
this  policy  in  full,  but  which  they  declined  to  receive. 

Mr.  Lancaster  was  clearly  the  agent  of  Mr.  Elkins  in  the 
transaction,  and  his  failure  to  pay  was  the  failure  of  his  prin- 
cipal. Mr.  Crane  gave  credit  to  Mr.  Lancaster,  and  the  case 
turns  to  his,  Mr.  Crane's,  relation  to  the  company. 

The  policy  contained  this  stipulation :  "  This  company  shall 
not  be  liable  by  virtue  of  this  policy,  until  the  premium  there- 
for be  actually  paid."  This  stipulation  was  for  the  benefit  of 
the  company,  and  the  company  could  waive  it,  if  it  desired  to 
do  so. 

[If  the  company,  notwithstanding  tliis  condition,  had  deliv- 
ered the  policy  to  Mr.  Elkins  or  Mr.  Lancaster,  without  pay- 
ment, and  accepted  in  lieu  thereof  the  promise  of  either  to 
pay  in  the  future,  either  at  a  fixed  time  or  on  the  settlement 
of  their  mutual  account,  the  policy  would  have  been  in  force. 
This  is  what  Mr.  Crane  did.  Had  he  authority  f rpm  the  com- 
pany to  do  this  ?1® 

Lancaster  had  a  running  insurance  account  with  Mr.  Elkins, 
settled  every  three  months.  Crane  had  a  running  insurance 
account  with  Lancaster,  settled  at  their  convenience.  The 
company  had  an  account  with  Crane  of  this  nature.  They 
received  from  him  applications  and  accepted  or  rejected  them 
as  they  saw  best.  They  sent  him  policies,  on  which  he  was  to 
collect  premiums  or  return  the  policy.  He  sent  statements 
with  remittances  each  month.  He  says  he  marked  those  not 
paid  and  sometimes  advanced  small  premiums.  Sometimes  he 
was  in  their  debt  and  sometimes  they  were  in  his.  There  is  a 
dispute  as  to  his  relations  to  the  company  and  the  course  of 
business  between  them.  The  truth  of  the  matter  you  must 
determine  from  the  testimony. 

[If  the  company  agreed  to  substitute  the  personal  liability 
of  Mr.  Crane  for  the  security  which  this  clause  of  the  policy 
afforded,  and  to  dispense  with  the  requirement  that  the  pre- 
mium should  be  prepaid,  the  policy  was  in  force  at  the  time  of 
the  fire ;  otherwise,  it  was  not.]  ^® 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
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$959.86.  A  rule  for  a  new  trial  having  been  refused,  judg- 
ment was  entered  on  the  verdict,  when  the  defendant  took 
this  writ  and  assigned  as  error : 

1-7.  The  answers  to  the  defendant's  points.^  ^  "^ 
8-10.  The  parts  of  the  charge  embraced  in  [  ]  » *®  i© 

Mr.  JameB  C,  Sellers  (with  him  Mr,  David  Fleming  and  Mr, 
S.  J.  M.  McCarrelV)^  for  the  plaintiff  in  error: 

1.  It  is  submitted  that  under  the  evidence  and  the  authori- 
ties it  was  the  plain  duty  of  the  court  to  affirm  the  defendant's 
first  point,  which  squarely  i-aised  the  defence.  The  undis- 
puted facts  bring  the  case  directly  within  the  doctrine  that  the 
company,  notwithstanding  the  deliveiy  of  the  policy,  had  the 
right  to  rest  upon  the  positive  provision  contained  in  it,  that  it  was 
not  to  be  binding  until  the  actual  payment  of  the  premium ;  that 
the  agent,  having  no  wiitten  authority,  could  not  waive  the 
condition  requiring  prepayment ;  and  that  the  brokers  through 
whom  the  application  was  made,  were  agents  of  the  assured 
and  not  of  the  company:  Marland  v.  Insurance  Co.,  71  Pa. 
393 ;  Schaffer  v.  Insurance  Co.,  89  Pa.  296 ;  Greene  v.  Insur- 
ance Co.,  91  Pa.  387 ;  Pottsville  M.  Ins.  Co.  v.  Improvement 
Co.,  100  Pa.  137.  Nor  would  part  payment  of  the  premium 
render  the  company  liable.  A  person  cannot  recover  for  part 
performance  of  an  entire  contract,  when  he  has  failed  in  entire 
performance  on  his  part:  Martin  v.  Schoenberger,  8  W.  &  S. 
367 ;  Shaw  v.  Turnpike  Co.,  2  P.  &  W.  454. 

2.  The  conditions  of  the  policy  were  not  to  be  held  as 
waived  by  indefinite  conversations  between  the  secretary  of  the 
company  and  Crane,  of  which  neither  Elkins  nor  Lancaster  had 
knowledge.  But  granting  the  possibility  of  a  parol  waiver  of 
a  condition,  can  an  officer  of  a  corporation  thus  dispense  with 
a  by-law,  part  of  the  fundamental  law  of  the  coi-poratiou  ? 
Such  a  decision  would  be  disastrous.  Moreover,  the  company 
defendant  was  a  mutual  company,  and  its  members  are  bound 
to  be  informed  of  its  by-laws:  Susq.  Ins.  Co.  v.  Perrine,  7 
W.  &  S.  348 ;  Mitchell  v.  Insurance  Co.,  51  Pa.  402 ;  Diehl  v. 
Insurance  Co.,  68  Pa.  443 ;  Lycoming  M.  Ins.  Co.  v.  Sailer, 
67  Pa.  108;  Underwriter's  Ass'n  v.  George,  97  Pa.  238;  Ly- 
coming  F.  Ins.  Co.  v.  Storrs,  97  Pa.  354 ;  Crawford  Co.  M. 
Ins.  Co.  V.  Cochran,  88  Pa.  230.    And  again,  it  is  not  pre- 
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tended  that  the  company  ever  held  Crane  out  to  Elkins  or 
Lancaster  as  its  agent.  A  party  who  avails  himself  of  the  acts 
of  an  agent,  in  order  to  charge  the  principal,  must  prove  the 
authority  and  the  extent  of  it :  Hays  v.  Lynn,  7  W.  624 ; 
Moore  v.  Patterson,  28  Pa.  505;  Underwriter's  Ass'n  v. 
George,  supra ;  B.  <&  O.  Em.  Relief  Ass'n  v.  Post,  122  Pa. 
579. 

8.  The  defendant's  ninth  point,  which  was,  in  effect,  that 
the  condition  as  to  waiver  was  binding,  whether  the  alleged 
waiver  was  by  an  officer  or  an  agent,  it  is  submitted,  was  a 
correct  proposition  of  law  and  should  have  been  aflBrmed  toti- 
dem  verbis.  "The  parties  have  so  agreed,  and  the  courts 
have  no  right  to  alter  the  agreement  of  the  parties  in  this  re- 
spect, or  in  any  other.  Solemn  contracts  of  parties,  reduced  to 
writing  and  duly  executed,  would  have  little  value  if  their 
provisions  could  be  arbitrarily  set  aside  and  disregarded  by 
the  tribunals:"  Waynesboro  M.  F.  Ins.  Co.  v.  Conover,  98 
Pa.  384 ;  Pottsville  M.  Ins.  Co.  v.  Improvement  Co.,  100  Pa. 
137 ;  Universal  M.  F.  Ins.  Co.  v.  Weiss,  106  Pa.  20.  There 
is  no  reason  why  the  contract  of  the  parties  should  not  stand 
as  written.  There  is  no  pretence  of  either  fraud,  accident  or 
mistake.  To  affirm  the  present  judgment  would  have  the 
effect  to  strike  out  of  a  written  contract  stipulations  to  which 
the  parties  have  mutually  agreed,  and  to  repeal  a  corporation's 
by-laws  by  a  judicial  decree. 

Mr.  Alex.  P.  ColeBherry  and  Mr.  Charles  B.  McMxehael 
(with  them  Mr.  Frank  R.  ShattucK)^  for  the  defendaut  in 
error  : 

1.  The  rule  laid  down  in  Marland  v.  Insurance  Co.,  71  Pa. 
896  ;  Schaffer  v.  Insurance  Co.,  89  Pa.  296 ;  Pottsville  M.  Ins. 
Co.  V.  Improvement  Co.,  100  Pa.  137,  does  not  apply  here, 
because  in  none  of  these  cases  was  there  payment  of  the  pre- 
mium to  the  company  or  its  agent.  The  whole  case  at  bar 
turned  about  one  single  point :  Was  Crane  the  agent  of  the 
company,  and  what  was  the  extent  of  his  authority?  The  ex- 
tent of  an  agent's  authority  is  a  question  for  the  jury :  Shel- 
den  V.  Insurance  Co.,  25  Conn.  207 ;  Hough  v.  Insurance  Co., 
29  Conn.  10  (76  Am.  Dec.  587) ;  Farmers  M.  Ins.  Co.  v.  Tay- 
lor, .73  Pa.  342. 
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2.  An  insurance  company  may  waive  any  condition  inserted 
in  its  policy  for  its  benefit ;  and,  as  the  company  may  at  any 
time  give  authority  to  its  agents  to  m^ke  agreements,  or  to 
waive  forfeitures,  it  is  not  bound  to  act  upon  the  declaration 
in  its  policy,  that  they  have  no  authority :  Relief  F.  Ins.  Co. 
V.  Shaw,  94  U.  S.  674;  Miller  v.  Insurance  Co.,  12  Wall.  286; 
Commercial  Ins.  Co.  v.  Insurance  Co.,  19  How.  318 ;  Insxir- 
ance  Co.  v.  Ball,  20  Wall.  660 ;  Riley  v.  Insurance  Co.,  110 
Pa.  144. 

8.  Even  where  there  is  a  requirement  in  the  policy  that 
agents  shall  not  deliver  a  policy  until  they  have  exacted  a  cash 
premium,  general  agents  have  power  to  waive  such  a  require- 
ment :  Miller  v.  Insurance  Co.,  12  Wall.  286  ;  and  where,  from 
the  facts  of  the  case,  it  is  to  be  inferred  that  a  credit  is  in- 
tended, the  policy  will  be  valid  although  the  premium  has  not 
been  paid :  Boheen  v.  Insurance  Co.,  36  N.  Y.  131 ;  Goit  v.  In- 
surance Co.,  26  Barb.  189 ;  Trustees  v.  Insurance  Co.,  19  N.  Y. 
306 ;  Sheldon  v.  Insurance  Co.,  26  N.  Y.  460  (84  Am.  Dec. 
213). 

Opinion,  Me.  Justice  Clark  : 
.  This  suit  is  upon  a  policy  issued  by  the  defendants,  Decem- 
ber 10,- 1880,  to  William  L.  Elkins  &  Co.  against  loss  by  fire 
on  the  Belmont  Oil  Works,  to  the  amount  of  $1,676.  The 
contract  covered  a  term  of  one  year  from  December  1, 1880  ; 
the  fire  occurred  March  9,  1881,  and  the  loss  apportioned  to 
this  policy  is  $710.36  ;  as  to  this  there  is  no  dispute. 

The  policy  contained  stipulations  that  the  company  should 
not  be  liable  on  the  policy,  or  on  any  renewal  thereof,  until  the 
premium  therefor  was  actually  paid,  and  the  deposit  made ; 
that  if  the  premium  was  paid  to  any  person,  other  than  the 
duly  appointed  or  authorized  agent  of  the  company,  such  pay- 
ment should  be  at  the  sole  risk  of  the  assured,  and  that  noth- 
ing less  than  a  distinct  specific  agreement,  clearly  expressed 
and  indorsed  on  the  policy,  should  be  construed  as  a  waiver  of 
"  any  printed  or  written  condition  or  restriction  therein." 

The  policy  was  sent  to  Crane  for  delivery  to  Elkins ;  the 
secretary  himself  says  that  Crane  had  the  right  to  deliver  the 
policy,  and  to  collect  the  premium ;  to  this  extent,  at  least. 
Crane  represented  the  company,  for  the  contract  was  incom- 
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plete  until  the  policy  was  delivered.  Mr.  Crane  testifies,  how- 
ever, that  he  was  the  agent  of  the  company  for  certain  purposes. 
He  says,  the  secretary  called  to  see  him,  and  it  was  arranged 
that  he  should  send  business  to  the  company ;  that,  in  pursu- 
ance of  the  arrangement,  he  did  send  appUcations  for  insur- 
ance, subject  to  their  approval ;  that  they  wrote  up  the  policies 
and  sent  them  to  him,  as  their  agent  and  representative  ;  that 
it  was  part  of  the  understanding  that  he  was  personally  liable 
to  the  company  for  the  premiums  on  policies  sent  to  him,  and 
that  the  company  looked  to  him  for  these  premiums,  or  for  a 
return  of  the  policies  ;  that  he  credited  the  company  in  an  ac- 
count with  the  policies  received,  or  charged  himself  with  the 
premiums,  and  that  the  company  and  he  settled  about  the  15th 
of  every  month.  All  this  was  explicitly  and  positively  denied 
by  Huntzinger,  the  secretary  of  the  company,  who  says  that 
Crane  was  not  the  agent  of  the  company  for  any  purpose  what- 
ever ;  but  the  veracity  of  the  witnesses  and  the  conflict  in  the 
testimony  was  for  the  jury, 'and,  adopting  the  verdict  as  a  find- 
ing of  the  fact,  it  cannot  now  be  questioned  that  Crane  was  an 
agent  of  the  company,  "duly  appointed  or  authorized,"  to 
deliver  the  policy  and  receive  the  premium. 

But  the  company  has  offered  in  evidence  certain  by-laws  of 
the  company,  with  reference  to  which  the  policy  was  made  and 
accepted,  as  follows : 

"  Sec.  10.  All  general  and  local  agents  or  surveyors  shall  be 
appointed  by  the  secretary,  and  shall  be  furnished  with  a  cer- 
tificate of  his  or  their  appointment,  with  the  seal  of  the  com- 
pany affixed  thereto,  setting  forth  the  powers  of  such  agents, 
and  without  said  certificate  no  person  shall  be,  or  is  authorized 
to  act  as  agent  for  this  company." 

"  Sec.  24.  No  insurance,  whether  original  or  continued,  shall 
be  considered  as  binding  until  the  cash  premium  shall  have 
been  actually  paid  to  some  duly  authorized  and  commissioned 
agent  of  the  company." 

"  Sec.  42.  These,  and  all  other  by-laws  hereafter  adopted, 
shall  not  be  abrogated,  modified,  or  in  anywise  altered  or  added 
to,  unless  at  a  regular  meeting  of  the  board  of  directors  ;  and 
all  by-laws  heretofore  adopted  by  this  company  and  inconsist- 
ent herewith  are  hereby  repealed." 

Whilst  these  by-laws  are  declared  to  be  part  of  the  contract, 
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they  are  not  any  part  of  the  "  printed  or  written  conditions  or 
restrictions  therein,"  which,  according  to  the  seventh  condi- 
tion of  the  policy,  can  be  waived  only  by  a  distinct,  specific 
agreement,  clearly  expressed  and  indoreed  on  the  contract; 
the  seventh  condition  of  the  policy  plainly  refers,  and  refers 
only,  to  a  waiver  of  any  condition,  printed  or  written,  in  the 
body  of  the  policy.  If  Mr.  Crane  therefore  was  an  agent  of 
the  company,  "  duly  appointed  and  authorized  "  to  receive  pre- 
miums on  policies  delivered  by  him,  it  involved  no  waiver  of 
any  condition,  contained  in  the  policy  itself,  to  bind  the  com-  ■ 
pany  by  his  act  in  so  doing. 

It  is  argued,  however,  that  as  the  company  is  a  mutual  com- 
pany, the  plaintiffs  are  presumed  to  be  acquainted  with  the  by- 
laws, and  therefore  had  notice  by  the  24th  section,  that  his 
insurance  was  not  binding  until  the  cash  premium  was  actually 
paid  to  some  duly  authorized  and  commissioned  agent  of  the 
company.  The  by-laws  were  made,  however,  solely  for  the 
protection  of  the  company,  and,  as  we  said  when  the  case  was 
here  before,  the  company  was  not  bound  to  adhere  to  them.  If 
they  chose  to  dispense  with  the  protection  thus  offered,  it  was 
competent  for  them  to  do  so.  If  the  company  had  issued  this 
policy  to  Elkins,  and  expressly  agreed  to  give  him  time  on  the 
payment  of  the  premiums,  taking  his  promissory  note  for  the 
amount  thereof,  payable  at  a  future  day,  it  would  not  be  pre- 
tended, we  think,  that  because  the  premium  was  not  actually 
paid,  there  was  no  liability  in  case  of  loss,  during  the  period  of 
credit.  Or,  if  the  company  had  placed  the  policy  in  the  hands 
of  some  person  expressly  for  delivery,  with  instructions  to  re- 
ceive the  premiums,  and  the  premium  was  paid  and  the  policy 
delivered  accordingly,  it  would  certainly  not  avail  the  company 
anything,  in  case  of  loss,  that  the  premiums  had  not  been  paid 
to  "  a  duly  authorized  and  commissioned  agent  of  the  com- 
pany." These  by-laws  were  made  solely  in  the  company's  in- 
terest, and  it  was  competent  for  the  company  in  a  particular 
case  to  waive  strict  adherence  thereto. 

If,  notwithstanding  these  by-laws,  the  company  actually  au- 
thorized Mr.  Crane  to  act  for  them  in  delivering  this  policy,  in 
receiving  premiums  thereon,  and  adopted  a  course  of  dealing 
with  him  wholly  inconsistent  with  its  provisions,  they  cannot 
now  set  them  up  to  prevent  the  plaintifiPs  recovery.  This  case 
Vol.  cxxrv — 32 
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is  readily  distinguishable  from  Marland  v.  Royal  Ins.  Co.,  71 
Pa.  393  ;  Schaffer  v.  Mut.  Fire  Ins.  Co.,  89  Pa.  296  ;  Greene 
V.  Lycoming  Ins.  Co.,  91  Pa.  387  ;  and  Pottsville  Ins.  Co.  v. 
Improvement  Co.,  100  Pa.  187,  cited  and  relied  upon  by  the 
plaintiffs  in  error.  In  each  of  these  cases,  the  company  rested 
upon  the  positive  provision  of  the  policy,  that  it  was  not  to  be 
binding  until  the  actual  payment  of  the  premium,  and  in  none 
of  them  was  the  premium  paid,  or  pretended  to  be  paid,  either 
to  the  company  or  to  any  of  its  agents.  In  this  case,  however, 
the  agency  of  Crane  was  established  by  proofis  satisfactory  to 
the  jury,  and  there  was  evidence  from  which  the  jury  was  jus- 
tified in  inferring  that  the  company  authorized  the  delivery  of 
the  policy  and  accepted  the  responsibility  of  their  agent,  in 
lieu  of  the  security  afforded  by  this  provision  of  the  policy. 

The  judgment  is  affirmed. 
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GEO.  S.  EMERICK  v.  ROSCOE  K.  MOIR. 

ERBOB   TO  THE  COURT   OF  COMMON   PLEAS   OF   MONTGOMERY 

COUNTY. 

Argued  February  4, 1889— Decided  March  It,  1880. 

(a)  By  the  terms  of  a  copartnership  agreement,  one  partner  was  to 
contribute  the  whole  amount  of  the  capital  in  cash,  against  which 
the  other  was  to  apply  his  skill,  judgment,  time  and  attention  to  the 
conduct  of  the  business  of  the  firm,  each  one  to  receive  one  half  the 
profits  and  sustain  one  half  the  losses  thereof. 

(6)  The  partner  contributing  no  capital,  was  to  receive  a  certwn 
sum  per  annum,  payable  monthly,  which  was  to  be  considered  as  a 
portion  deducted  from  his  share  of  the  profits,  the  balance,  if  any, 
to  be  placed  to  his  credit,  until  the  amount  so  credited  should  equal 
the  amount  of  cash  capital  contiibuted  by  the  other  partner. 

1.  On  a  case  stated  showing  the  foregoing  facts  and  that,  at  a 
period  before  the  end  of  the  term  provided  for  in  the  agreement,  all 
the  capital  had  been  lost  and  the  copartnership  dissolved  by  a  decree  of 
court,  the  partner  who  contiibuted  the  caslj  capital  was  entitled  to 
recover  the  one  half  thereof  from  his  copartner. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  McCol- 
LUM  and  Mitchell,  JJ. 
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No.  895  January  Term  1888,  Sup.  Ct. ;  court  below,  No.  16 
March  Term  1888,  C.  P. 

On  December  1, 1887,  a  case  stated  was  filed  wherein  Roscoe 
K.  Moir  was  plaintiff  and  George  S.  Emerick,  defendant,  in 
which  it  was  agreed  as  follows,  to  wit: 

That  on  January  1,  1886,  Roscoe  K.  Moir  and  George  S. 
Emerick  entered  into  articles  of  copartnership,  under  the  firm 
name  of  George  S.  Emerick  &  Co.,  for  the  purpose  of  manu- 
facturing and  selling  foundry  facings  and  supplies,  at  West 
Manayunk,  the  copartnership  to  continue  for  the  full  term  of 
five  years.  The  articles  contained  the  provisions  following, 
to  wit: 

"It  is  hereby  agreed  that  the  capital  of  the  said  partnership 
shall  be  the  sum  of  five  thousand  dollars,  to  be  contributed  by 
the  said  Roscoe  K.  Moir,  against  which  the  said  George  S. 
Emerick  shall  apply  his  skill,  judgment,  time  and  attention, 
and  prosecute  and  conduct  the  business  of  the  said  firml 
except  the  financial  management  and  direction  of  the  same. 

"The  said  George  S.  Emerick  is  to  conduct  the  buying  of 
the  raw  materials  and  machinery,  and  the  manufacture  and 
sale  of  aU  goods,  using,  however,  at  all  times  his  best  skill, 
judgment  and  ability,  and  use  his  best  endeavors  for  the  bene- 
fit and  advantage  of  the  said  firm,  and  shall  not  during  the 
continuance  thereof,  engage  in  any  other  business  to  his  pri- 
vate benefit  and  advantage. 

«««««««« 

"The  said  Roscoe  K.  Moir  and  the  said  George  S.  Emerick, 
shall  each  receive  one-half  of  the  profits,  and  sustain  one-half 
of  the  losses  of  the  said  busmess,  but  the  said  George  S. 
Emerick  in  consideration  of  his  time,  and  managing  and  con- 
ducting the  said  business,  is  to  draw  the  sum  of  one  thousand 
dollars  per  year  during  the  continuance  of  thi3  copartnership, 
payable  in  monthly  instalments  of  eighty-three  and  .33  dollars, 
which  is  to  be  considered  a  portion  of  his  profits,  and  is  to  be 
deducted  from  his  share  of  the  profits,  and  the  balance,  if  any, 
is  to  be  placed  to  his  credit  upon  the  books  of  the  said  firm,  at 
the  yearly  settlement  between  the  said  partners,  and  so  on  at 
the  end  of  each  year  of  the  term  of  this  copartnership,  until 
the  amount  so  placed  to  his  credit  equals  the  amount  of  cash 
capital  contributed  by  the  said  Roscoe  K.  Moir." 


Digitized  by 


Google 


^-^ 


500  EASTERN  DISTRICT,  1889.       ' 

Opinion  of  Com!  below. 

That  under  said  articles  the  copartnership  business  was 
begun  and  continued  until  September  20, 1887,  when  it  was 
dissolved  by  a  decree  of  court.   , 

That  Roscoe  K.  Moir  had  contributed  the  85,000  as  agreed 
upon,  and  upon  settlement  of  the  copartnership  accounts  it 
was  found  that  there  had  been  no  profits  from^the  said  busi- 
ness, and  that  the  capital  contributed  by  said  Roscoe  K.  Moir 
had  been  wholly  lost. 

That  no  claim  was  made  by  Roscoe  K.  Moir  "under  a  con- 
struction of  the  articles  of  copartnership  for  any  liability  by 
George  S.  Emerick  for  the  amount  of  salaiy  paid  him,  as  part 
of  the  capital  lost." 

If  the  court  shall  be  of  opinion  that  said  George  S.  Emerick 
is  liable  for  one  half  of  said  loss  of  five  thousand  dollars,  then 
judgment  to  be  entered  in  favor  of  said  Roscoe  K.  Moir,  and 
against  said  George  S.  Emerick,  for  twenty-five  hundred  dol- 
lars, otherwise  judgment  to  be  rendered  for  the  defendant; 
costs  to  follow  the  judgment,  and  either  party  reserving  the 
right  to  sue  out  a  writ  of  error  or  appeal  to  the  Supreme  Court. 

The  question  submitted  upon  the  facts  above  stated  was  this: 
"Is  George  S.  Emerick  liable  to  Roscoe  K.  Moir  for  a  moiety 
of  the  $5,000  capital  lost  in  the  said  business?" 

On  March  5,  1888,  the  cause  having  been  argued,  the  court, 
SwARTZ,  P.  J.,  filed  the  opinion  and  decree  following,  to  wit : 

The  plaintiff  and  defendant  entered  into  articles  of  copart- 
nerehip  wherein  it  was  stipulated  as  follows : 

Moir  furnished  the  $5,000  capital.  Tlie  copartnership  was 
to  continue  for  five  years,  but  at  the  end  of  one  year  and  nine 
months  all  the  capital  was  lost  and  the  partnersliip  was  dis- 
solved by  proceedings  in  equity. 

Emerick  drew  from  the  firm  during  the  continuance  of  the 
partnership  the  monthly  allowance  mentioned  in  the  articles. 
Xo  profits  were  made.  Moir  now  claims  that  Emerick  should 
pay  over  to  him  the  sum  of  $2,500,  being  a  moiety  of  the 
capital  contributed  and  lost.  Moir  makes  no  claim  upon 
Emerick  on  account  of  the  moneys  drawn  out  by  Emerick.    • 

The  $5,000  were  contributed  by  Moir  as  the  capital  of  the 
partnership.  To  it  was  added  the  "skill,  judgment,  time  and 
attention"  of  the  other  partner.    The  monthly  compensation 
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drawn  by  Emerick  was  not  an  expenditure  of  the  firm,  for  it 
was  chargeable  against  Emerick's  share  of  the  profits.  If  the 
contemplated  profits  had  been  realized,  this  monthly  draft  by 
Emerick  could  not  have  diminished  Moir's  net  gain. 

The  contributions  of  the  partners  were  money  by  the  one, 
against  the  skill  and  labor  of  his  associate. 

The  articles  contemplate  that  Emerick  in  time  should  also 
furnish  $6,000  as  capital.  This  would  seem  to  be  an  unfair 
provision,  but  as  the  partners  made  the  agreement  it  is  their 
contract  and  not  within  our  province  to  find  fault  with  it. 
The  contingency,  however,  did  not  arise,  and  we  only  mention 
this  stipulation  as  an  indication  that  Emerick  was  not  to  enjoy 
any  advantage  over  his  associate,  but  on  the  contrary  agreed 
to  assume  more  than  his  due  share  of  the  responsibilities  of 
the  business. 

Where  one  partner  contributes  money  against  the  skill  and 
labor  of  his  associate  and  no  provision  is  made  for  a  division 
of  the  losses,  the  partner  contributing  only  labor  and  skill  is 
not  required  to  make  up  any  part  of  the  capital  lost  in  the 
business:  Everly  v.  Durborrow,  8  Phila.  98;  opinion  by 
Sharswood,  J.  In  some  states  a  different  rule  prevails,  and 
partners  under  such  articles  share  the  loss  of  capital  in  the 
same  proportion  as  the  profits  are  divided. 

In  the  case  before  us,  the  partners  agreed  upon  the  division 
of  losses.  The  articles  provide  they  "  shall  each  receive  one 
half  of  the  profits  and  sustain  one  half  of  the  losses  of  the  busi- 
ness." They  are  to  share  equally  the  losses  in  the  business. 
The  $6,000  capital  was  invested  in  the  business,  debts  were 
contracted,  and  to  pay  these,  the  plant,  machinery,  book  ac- 
counts, and  all  other  assets  were  swept  away.  They  lost  $5,000 
in  the  business ;  this  was  a  money  loss.  The  defendant  claims 
he  is  only  to  share  in  the  losses  resulting  from  bad  debts  and 
like  misfortunes.  These  are  the  very  losses  he  is  called  upon 
for  contribution ;  if  he  pays  his  share  of  the  losses  from  bad 
debts,  losses  on  sales,  losses  on  goods  manufactured  and  losses 
from  kindred  misfortunes,  the  capital  will  not  be  impaired. 
If  each  partner  pays  over  one  half  of  these  business  losses,  the 
capital  will  remain  intact. 

We  must  interpret  the  contract  so  as  to  give  effect  to  every 
provision  in  it,  if  possible.    There  is  no  loss  in  said  business 
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so  long  as  the  profits  exceed  the  losses  from  bad  debts,  other 
misfortunes  or  mistakes ;  there  is  still  a  net  gain.  If  Emerick 
cannot  be  called  upon  to  contribute  for  losses,  except  such  as 
do  not  affect  the  capital,  then  the  provision  in  the  articles  for 
a  division  of  the  losses  is  surplusage.  The  stipulation,  as  to 
the  profits,  would  cover  the  meaning  of  the  parties.  The  case 
of  Yohe  V.  Barnet,  8  W.  &  S.  81,  determines  this  contest 
against  the  defendant 

Why  should  Emerick  escape  from  all  responsibility  ?  Under 
this  interpretation  of  the  contract,  he  had  nothing  to  lose  in 
the  venture  but  all  to  gain.  He  was  paid  for  his  "time  and 
attention,"  and  his  "skill  and  judgment"  he  still  possesses, 
while  Moir  lost  all. 

As  we  read  the  articles,  Emerick  was  to  contribute  and 
make  good  half  the  losses ;  the  firm  lost  $5,000  in  money,  of 
which  Emerick  must  contribute  $2,600. 

And  now,  March  5, 1888,  judgment  is  entered  in  favor  of 
the  plaintiff  and  against  the  defendant  for  the  sum  of  twenty- 
five  hundred  dollars  with  costs  upon  the  case  stated. 

Judgment  having  been  entered,  the  defendant  took  this 
writ,  assigning  as  error : 

1.  The  construction  of  the  articles  of  copartnership,  and  the 
finding  as  matter  of  law  that  the  defendant  was  bound  to  make 
good  one  half  the  losses  of  the  partnership. 

2.  The  entry  of  judgment  in  favor  of  the  plaintiff. 

Mr.  Henry  C.  Boyer  and  Mr.  Chas.  Lex  Smythy  for  the 
plaintiff  in  error : 

1.  The  error  of  the  court  below  lay  in  not  apprehending 
clearly  what  constituted  the  capital  of  the  firm.  The  capital 
consisted  not  merely  of  $5,000  in  money,  but  of  $5,000  in  money, 
or  the  cash  capital,  and,  in  addition,  the  skill  and  judgment  of 
Emerick,  when  that  skill  was  actually  applied  to  the  affairs  of 
the  firm.  It  then  represented  money  and  money's  worth,  in  an 
equal  degree  with  coin  or  currency.  In  the  construction  of  a 
written  contract,  the  aim  must  be  to  consider  it  with  reference 
to  a  reasonable  intention  of  the  parties,  and  not  to  follow  a 
strict  construction  which  would  work  inequitable  results,  if  the 
language  of  the  contract  is  not  inconsistent  with  an  equitable 


Digitized  by 


Google 


EMEBtCK  V.  MOm.  503 

Arguments. 

construction  fair  to  both  parties :  2  Whart.  on  Cont.,  §  641 ; 
Com.  Dig.,  Agreement,  C. ;  Robertson  v.  French,  4  East  135 ; 
Bickford  v.  Cooper,  41  Pa.  142 ;  Williamson  v.  McClure,  37 
Pa.  402. 

2.  The  court  below  also  erred  in  considering  the  fact  that 
Emerick  was  to  receive  a  salary,  as  affecting  a  construction  as 
to  what  his  share  of  the  losses  should  be,  under  the  other  terms 
of  the  contract.  Nothing  in  the  case  stated  shows  whether 
Emerick  did  or  did  not  receive  full  payment.  The  clause  by 
which  Moir  agrees  that  Emerick  shall  draw  $1,000  per  annum, 
in  monthly  payments,  simply  amounts  to  an  agreement  that 
his  share  of  the  profits  should  not  be  less  than  $1,000  per 
annum.  Any  surplus  put  to  his  credit,  it  is  fair  to  presume, 
would  have  been  at  the  risk  of  the  business ;  but  as  he  was 
given  as  a  partner  no  part  of  the  money  contributed  by  Moir, 
and  no  part  of  the  assets  purchased  by  that  money,  he  should 
not  be  held  liable  to  Moir  for  the  loss  of  money  or  assets.  The 
following  authorities  sustain  this  contention :  Watson  on  Part- 
nership, 2d  ed.,  57 ;  Everly  v.  Durborrow,  8  Phila.  98 ;  Row- 
land V.  Miller,  7  Phila.  362;  Hasbrouck  v.  Childs,  Bosw. 
(N.  Y.)  106;  Cameron  v.  Watson,  1  Rich.  Eq.  64;  Parsons 
on  Partnership,  §  48. 

Mr.  Amos  Briggs  (with  him  Mr.  David  H.  Boss)^  for  the 
defendant  in  error : 

There  is  nothing  in  the  copartnership  articles  which  shows 
that  Emerick  has  an  interest  in  the  corpus  of  the  capital 
beyond  its  use.  The  article  provides  for  a  division  of  the 
profits,  but  not  of  the  capital  in  any  contingency.  Emerick  is 
given  $1,000  per  annum,  even  if  there  should  be  no  profits  at 
all.  But  if  his  annual  dividend  of  the  profits  should  equal 
$1,000  per  annum,  this  sum  should  be  charged  to  him  in  the 
division  of  the  profits ;  and,  if  Emerick's  portion  of  the  profits 
should  exceed  $1,000  per  annum,  the  excess  should  be  funded 
into  capital,  belonging  exclusively  to  Emerick,  "at  the  end 
of  each  year  of  the  term  of  this  copartnership,  until  the 
amount  so  placed  to  his  credit  equals  the  amount  of  cash  cap- 
ital contributed  by  the  said  Roscoe  K.  Moir."  It  is  evident 
from  these  provisions  that  upon  the  dissolution  of  the  copart- 
nership, the  cash  capital  contributed  by  the  partners  should  be 
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treated  as  their  respective  individual  property:  Rowland  v. 
iMiller,  7  Phila.  362;  -Story  on  Partnership,  §  27;  Carlisle  v. 
Tenbrook,  57  Ind.  529. 

Opinion,  Mr.  Justice  Green  : 

We  see  no  difficulty  in  this  case.  The  partnership  agree- 
ment expressly  stipulates  that  each  partner  shall  receive  one 
half  of  the  profits  and  sustain  one  half  of  the  losses  of  the 
business.  There  were  no  profits  to  divide,  but  there  was  a  loss 
of  $5,000  in  money.  In  point  of  fact  Moir  has  paid  the  whole 
of  this  loss,  because  he  is  the  only  person  who  contributed  any 
money  to  the  firm,  and  all  the  money  has  been  lost.  Emerick 
has  paid  no  part  of  the  loss.  He  contributed  his  skill  and  labor, 
as  he  agreed  to  do,  but  for  this  he  was  entitled  to  be  paid 
$1,000  per  year.  If  there  had  been  profits  in  excess  of  this, 
sufficient  to  enable  him  to  contribute  $5,000  in  money  out  of 
his  share  of  those  profits,  he  was  bound  to  do  so.  But  this 
was  never  done.  The  business  only  continued  for  one  year 
and  nine  months,  and  Emerick  never  performed  his  part  of  the 
agreement  by  contributing  his  skill  and  labor  for  five  years,  as 
he  had  agreed  to  do.  There  was  no  equality  therefore  in  the 
performance  of  the  terms  of  the  partnership  by  the  two  part- 
ners, so  far  as  the  question  of  contribution  is  concerned.  Moir 
performed  the  whole  of  his  part,  and  Emerick  performed  none 
of  his,  in  the  matter  of  raising  capital.  His  actual  service  was 
paid  for  during  the  time  it  was  rendered,  by  force  of  the  agree- 
ment that  it  should  be  paid.  Whether  it  was  actually  paid  is 
immaterial  in  the  mere  interpretation  of  the  contract.  It  was 
his  right  to  have  it,  and  that  is  sufficient.  In  actual  result, 
therefore,  the  firm  lost  $5,000  in  money  while  engaged  in  busi- 
ness, and  the  whole  of  this  has  been  paid  by  Moir.  Emerick 
agreed  to  pay  half  the  losses  and  he  has  paid  none.  Clearly 
he  must  pay  it  in  this  action  if  the  contract  is  to  be  enforced. 
The  case  of  Yohe  v.  Barnet,  3  W.  &  S.  81,  is  entirely  in  point. 
There,  two  of  the  partners  contributed  money  and  the  third 
contributed  nothing  but  service.  It  was  not  clear  under  the 
written  and  unsigned  memorandum  what  he  was  to  contri- 
bute, but  it  was  perfectly  clear  that  the  profits  anl  losses  were 
to  be  equally  divided,  and  we  held  he  was  bound  to  pay  his 
share  of  the  losses.    In  delivering  the  opinion  Kennedy,  J., 
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said:  "Now  it  must  be  observed  here  that  the  profits  and 
losses  are  coupled  together  and  to  be  shared  in  like  manner. 
That  the  profits,  if  they  consisted  of  money,  were  to  be  divided 
and  shared  in  money  equally  between  the  three  wiU  not,  I  think,' 
be  denied;  and  why  shall  not  the  losses,  if  they  consist  of 
money,  be  divided  and  shared  equally  also  in  like  manner,  that 
is,  in  money,  between  the  three  ?  "  The  theory  that  Emerick 
is  to  be  exonerated  from  all  liability  for  the  losses,  because  he 
agreed  to  contribute  skill  and  labor  as  against  capital,  is  en- 
tirely untenable  in  view  of  the  facts  of  the  case.  He  never 
made  the  contribution.  Even  if  he  had  done  so,  however,  for 
the  whole  five  years,  that  alone  would  not  have  been  sufficient, 
under  the  agreement,  to  equalize  him  with  Moir,  unless  there 
were  profits  enough  actually  realized  to  his  share  to  produce 
the  same  money  contribution  that  was  made  by  Moir.  We 
think  the  learned  court  below  was  entirely  right  in  entering 
judgment  for  the  plaintiff  on  the  case  stated. 

Judgment  affirmed. 


SELLERS  HOFFMAN  v.  JOHN  CLOUGH. 
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ERROB   TO   THE    COURT   OF    COMMON    PLEAS    OF    DELAWARE 

COUNTY. 

Ai^ed  February  11, 1889— Decided  March  11, 1889. 

1.  An  eiliployee  assumes  the  risks  of  injury  which  are  incident  to 
his  employment ;  but,  when  one  in  charge  of  a  carding  machine  in  a 
cotton  mill  is  injured  by  falling  into  an  opening  in  the  floor  in  a  dark 
passageway  near  his  machine,  of  which  opening  he  had  no  knowledge, 
the  danger  in  such  case  being  incident  to  the  place  of  the  employment 
and  not  to  the  employment  itself,  it  is  not  within  the  rule. 

2.  Where  a  point  is  presented  by  the  defendant  fairly  raising  upon 
facts  in  evidence  the  question  of  the  liability  of  an  employer  for  an 
injury,  resulting  not  from  his  negligence  but  from  that  of  another 
employee,  he  is  entitled  to  a  clear,  definite  and  responsive  instiniction 
that  if  the  facts  assumed  are  found  by  the  jury,  there  is  no  negligence 
to  be  imputed  to  the  defendant  and  no  responsibility  for  the  injury. 
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Before  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 
and  Mitchell,  J  J. 

No.  187  July  Term  1887,  Sup-  Ct.;  court  below,  No 

Term  1886,  C.  P. 

On  February  15,  1886,  John  Clough  brought  an  action  in 
case  against  Sellers  Hoffman  to  recover  damages  for  personal 
injuries  suffered  through  the  alleged  negligence  of  the  defend- 
ant.   Issue. 

At  the  trial  of  the  cause  on  March  7, 1887,  the  case  pre- 
sented by  the  testimony  on  the  part  of  the  plaintiff  was  in 
substance  as  follows,  to  wit : 

John  Clough,  the  plaintiff,  was  a  carder  by  trade,  about  62 
years  of  age,  and  in  November,  1885,  applied  to  Sellers  Hoff- 
man, the  owner  of  a  cotton  mill  at  KellyviUe,  for  employment, 
and  made  an  engagement  with  him.  About  150  hands  were 
employed  at  the  mill.  The  carding  machine  at  which  the 
plaintiff  was  to  work  was  placed  upon  a  passageway  about 
three  feet  and  a  half  wide.  About  the  middle  of  the  passage- 
way was  a  square  opening  in  the  floor,  about  two  feet  in  diam- 
eter, over  a  water  well  of  considerable  depth.  The  workman 
at  the  machine  would  pass  over  the  opening  when  dressing  his 
machine.  There  was  a  loose  batten  covering  for  the  opening, 
made  with  cleats,  so  that  when  in  position  it  would  have  to 
be  lifted  for  removal.  The  hands  were  accustomed  to  obtain 
water  from  the  well  by  a  bucket  let  down  into  it,  and  the 
cover  was  frequently  left  removed  from  the  opening.  The 
passageway,  at  the  place  where  the  opening  was,  was  usually 
dark.  On  November  17,  1885,  when  the  plaintiff  went  to 
work,  on  the  first  day  of  his  employment,  he  placed  his  tools 
to  one  side  and  stepped  to  his  machine  to  adjust  it,  when  he 
fell  into  the  opening  to  his  armpits,  receiving  severe  injuries. 
He  did  not  know,  as  he  testified,  of  the  existence  of  the  well 
or  opening. 

On  the  part  of  the  defendant,  testimony  was  introduced  to 
the  effect  that  the  defendant  had  previously  given  orders  that 
the  opening  should  be  kept  closed  and  had  directed  that  the 
cover  be  nailed  down ;  that  the  plaintiff  had  passed  over  the 
opening  several  times  before  he  fell  into  it ;  that  another  of 
the  employees  of  the  mill  had  passed  over  it  just  before  the 
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accident ;  that  the  plaintiff  was  somewhat  intoxicated  at  the 
time,  and  had  been  drinking  for  several  days ;  that  he  had 
previously  worked  at  the  mill,  knew  of  the  well  and  had  used 
water  from  it. 

After  the  rebuttal  case  of  the  plaintiff,  the  court,  Clayton, 
P.  J.,  having  instructed  the  jury  as  to  law  of  negligence 
on  the  part  of  the  defendant,  and  contributory  negligence  on 
the  part  of  the  plaintiff,  submitted  the  questions  of  fact  to 
the  jury  and  answered  the  points  presented  as  follows,  to  wit: 

The  plaintiff  requests  the  court  to  charge : 

1.  An  employer  is  bound  to  adopt,  provide  and  maintain  a 
reasonably  safe  and  suitable  place  at  which  to  carry  on  his 
business,  so  that  workmen  may  perform  their  duties  and  with- 
out exposure  to  dangers  which  are  not  reasonably  incident  to 
the  employment ;  and  if  the  jury  find  that  the  well  was  in 
such  condition  as  to  be  dangerous,  and  that  the  plaintiff  was 
injured  by  falling  into  it,  he  is  entitled  to  recover. 

Answer :  I  affirm  that  point,*  gentlemen,  provided  you  find 
that  there  is  no  contributory  negligence  upon  the  part  of  the 
plaintiff.  If  the  plaintiff  was  also  negligent  he  cannot  recover. 
The  law  does  not  allow  you,  gentlemen,  to  measure  the  differ- 
ence of  negligence,  or  to  say  how  much  more  negligent  one 
side  was  than  the  other ;  the  jury  is  not  permitted  to  do  that. 
If  you  find  that  there  was  any  contributofy  negligence  upon 
the  part  of  the  plaintiff,  the  law  absolutely  shuts  out  his  claim 
and  he  cannot  recover.  But  if  there  was  no  negligence  upon 
his  part,  which  contributed  to  this  accident,  then  this  point  is 
undoubtedly  law. 

2.  If  the  jury  find  that  the  defendant,  Sellers  Hoffman,  per- 
mitted, in  the  floor  of  an  ill-lighted  passage  in  his  mill,  a  well 
opening,  through  which  water  was  taken  by  the  hands,  and 
that  this  opening  was  covered  by  a  loose  lid,  the  opening  not 
being  otherwise  protected,  it  was  negligence  upon  the  part  of 
the  said  Hoffman,  and  the  plaintiff  Clough  is  entitled  to  re- 
cover, if  they  find  he  fell  into  said  opening  and  was  injured 
without  any  negligence  on  his  part. 

Answer :  I  decline  to  so  charge  you.  The  question  of  neg- 
ligence is  for  the  jury  and  not  for  the  court.  It  is  for  you  to 
say,  under  all  the  circumstances  of  the  case,  whether  leaving  a 
well  in  that  condition  was  or  was  not  negligence. 
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3.  If  in  view  of  all  the  evidence,  the  jury  find  for  the  plaint- 
iff they  should  allow  in  estimating  damages,  not  only  for  the 
direct  expenses  incurred  by  the  plaintiff  by  reason  of  the  injury, 
but  also  for  the  privation  and  inconvenience  he  is  subjected  to, 
and  for  the  pain  and  suffering  he  has  already  endured,  bodily 
and  mentally,  and  which  he  is  likely  to  sustain  during  the  re- 
mainder of  his  life,  from  liis  disabled  condition. 

Answer :  That  is  aflBrmed. 

The  defendant  requests  the  court  to  charge : 

1.  If  the  jury  believe  that  the  plaintiff  knew  of  the  well  and 
the  condition  of  the  cover  at  the  time  he  engaged  to  work  at 
the  place,  he  was  bound  to  take  more  than  ordinary  cai-e,  and 
if  he  did  not,  he  was  guilty  of  negligence  and  cannot  recover. 

Answer:  That  is  affirmed.  As  I  stated,  there  must  be  no 
negligence  upon  the  part  of  the  plaintiff. 

2.  If  the  jury  believe  that  the  plaintiff  was  under  the  influ- 
ence of  liquor,  or  had  been  so  much  so,  the  day  before  the 
accident,  as  to  render  him  incapable  of  taking  care  of  himself, 
or  of  performing  his  work  in  the  position  in  which  the  machine 
was,  next  to  the  well,  he  was  guilty  of  negligence  and  cannot 
recover. 

Answer :  Well,  that  is  affirmed,  provided  you  find  that  the 
accident  would  not  have  happened  had  the  plaintiff  been  sober. 
If  you  find  the  accident  would  not  have  happened  if  he  had 
been  sober,  he  caniTbt  recover,  for  that  would  be  the  result  of 
his  own  drunkenness ;  if  it  was,  he  must  bear  the  loss  himself. 
Employers  do  not  expect  drunken  men  to  work  around  machin- 
ery or  around  wells. 

3.  If  the  jury  believe  that  the  plaintiff,  knowing  of  the  well 
and  its  alleged  dangerous  condition,  consented  and  agreed  to 
work  at  the  machine  next  to  it,  he  took  all  the  risks  incident 
to  such  work  and  cannot  recover. 

Answer:  Well,  gentlemen,  if  you  find  that  he  had  been 
fully  informed  of  the  danger  and  then  undertook  to  do  the 
work,  this  point  is  aflBrmed.^ 

4.  If  the  jury  believe  that  the  well  and  its  covering  were 
reasonably  safe  for  workmen  using  ordinary  care,  there  was  no 
negligence  on  the  part  of  the  defendant,  and  the  verdict  should 
be  for  the  defendant. 

Answer :  That  point  is  affirmed.     That  is  the  law.    Reason- 
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able  safety  is  all  the  law  requires ;  absolute  safety  cannot  be 
required  of  any  person  carrying  on  business. 

5.  In  no  case  can  there  be  a  recovery  for  more  than  compen- 
sation for  loss  of  wages,  such  as  the  evidence  shows  the  plaint- 
iff could  earn  during  the  time  he  was  necessarily  rendered 
incapable  of  pursuing  his  usual  occupation. 

Answer :  Well,  gentlemen,  this  is  in  the  past  tense,  and  I 
cannot  affirm  it  as  it  is  written.  It  applies  to  the  future  as 
well  as  to  the  past ;  if  he  is  entitled  to  recover  at  all,  he  is  en- 
titled to  have  fair  compensation  for  the  loss  of  his  earning 
power  not  only  up  to  the  present  time,  but  whatever  you  may 
see  proper  for  the  future. 

6.  If  the  jury  believe  that  the  plaintiff  in  any  way  contrib- 
uted to  the  accident,  the  verdict  should  be  for  the  defendant. 

Answer :  I  have  already  stated  to  you  that ;  that  is  the  law ; 
I  affirm  that  point. 

7.  If  the  jury  believe  that  some  co-employee  of  the  plaintiff, 
without  the  knowledge  of  the  defendant,  had  left  the  covering 
off  the  well  and  in  a  dangerous  condition,  and  the  plaintiff 
fell  in,  the  defendant  has  not  been  guilty  of  negligence,  and 
therefore  the  plaintiff  cannot  recover. 

Answer :  I  decUne  to  affirm  that  point,  because  I  can  easily 
conceive  that  while  a  co-employee  may  contribute  to  the  injury, 
yet  if  there  is  negligence  in  the  plaintiff  he  would  be  respon- 
sible, not  the  defendant.*  * 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
81,000.  A  rule  for  a  new  trial  having  been  discharged,  judg- 
ment was  entered  upon  the  verdict,  when  the  defendant  took 
this  writ,  assigning  as  error: 

1,  2.  The  answers  to  the  defendant's  points.^  * 

Mr.  John  M.  Broomall^  for  the  plaintiff  in  error. 

Mr.  V.  Qilpin  Robinson^  (with  him  Mr,  Horace  P.  Green)^ 
for  the  defendant  in  error. 

Opinion,  Mr.  Justice  Williams  : 

The  plaintiff  was  injured  by  falling  into  a  hole  in  the  floor 

"^So  printed  in  the  paper  books. 
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of  the  factory  iu  which  he  worked.  He  had  charge  of  a  card- 
ing machine  and  the  opening  in  the  floor  was  within  a  short 
distance  of  the  machine.  One  of  the  points  submitted  on  be- 
half of  the  defendant  below  asked  the  court  to  instruct  the 
jury  that  an  employee  assumes  the  risks  incident  to  his  employ- 
ment. The  court  affirmed  the  point,  adding,  by  way  of  quali- 
fication, that  the  plaintiff  could  not  be  held  to  have  assumed 
the  risk  of  injury  from  this  opening  in  the  floor,  unless  he 
knew  of  its  existence.  If  any  complaint  is  made  about  the 
inadequacy  of  this  answer,  it  ought  not  to  come  from  the  de- 
fendant below.  The  risk  of  falling  into  an  uncovered  opening 
in  the  floor  having  no  possible  connection  with  the  business 
carried  on  at  the  factory,  can  hardly  be  said  to  belong  to  the 
class  of  risks  to  which  the  rule  of  the  point  relates.  The  dan- 
gers incident  to  the  business  of  operating  a  carding  machine, 
reasonably  suitable  for  the  work  to  be  done,  were  assumed  when 
the  employee  entered  upon  his  work;  but  dangers  from  an 
opening  in  the  floor,  from  an  insufficient  staircase,  or  other 
defect  in  the  building,  were  incident  to  the  place  where  the 
business  was  conducted,  and  the  defendant  could  not  ask  any 
more  favorable  instructions  in  regard  to  the  application  of  the 
rule  invoked  than  the  answer  complained  of. 

The  second  assignment  of  error  rests  on  more  solid  ground. 
The  defendant's  seventh  point  asked  the  court  to  instruct  the 
jury  "that  if  they  believe  that  some  co-employee  of  the 
plaintiff,  without  the  knowledge  of  the  defendant,  had  left  the 
covering  off  the  well  and  in  a  dangerous  condition,  and  the 
plaintiff  fell  in,  the  defendant  has  not  been  guilty  of  negligence 
and  therefore  the  plaintiff  cannot  recover."  This  point  assumes 
the  following  facts :  That  the  hole  in  the  floor  had  been  covered 
by  the  defendant  or  under  his  directions ;  that  the  cover  had 
been  removed  without  the  agency  or  knowledge  of  the  defend- 
ant by  a  co-employee  of  the  plaintiff ;  and  that  in  consequence 
of  such  act  of  the  co-employee  the  plaintiff  had  fallen  into  the 
hole  in  the  floor  and  received  the  injury  complained  of. 

The  court  was  asked  to  declare  the  law  upon  these  facts  and 
to  say  that  if  they  were  found  by  the  jury,  there  was  no  negli- 
gence to  be  imputed  to  the  defendant,  and  no  responsibiHty 
for  the  injury.  The  question  of  the  liability  of  an  employer 
for  an  injury  to  his  employee  which  resulted,  not  from  his  own 
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negligence,  but  from  that  of  another  employee,  was  fairly  pre- 
sented and  the  defendant  had  a  right  to  a  clear  and  definite  in- 
struction. The  court  made  answer  as  follows :  "  I  decline  to 
aflSrm  that  point,  because  I  can  easily  conceive,  that  while  an 
employee  may  contribute  to  the  injury,  yet  if  there  is  negligence 
in  the  defendant  he  would  be  responsible." 

There  are  two  objections  to  tins  answer.  In  the  first  place 
when  taken  as  a  whole  it  is  not  responsive  to  the  point.  In- 
stead of  declaring  the  law  applicable  to  the  facts  assumed,  it 
dealt  with  other  facts  which  the  learned  judge  regarded  as  con- 
ceivable, but  which  were  not  brought  to  his  attention,  and  which 
were  inconsistent  with  those  embodied  in  the  point.  In  the 
next  place,  if  regard  be  had  to  that  part  of  the  answer  which 
is  responsive,  it  is  clearly  wrong.  The  general  doctrine  that 
an  employee  cannot  look  to  his  employer  for  an  injury  result- 
ing from  the  negligence  of  a  co^mployee,  is  well  settled.  It 
will  be  suflBcient  to  cite  a  few  recent  cases  in  which  it  has  been 
recognized  and  applied :  Frazier  v.  Penn.  R.  Co.,  38  Pa.  104 ; 
Caldwell  v.  Brown,  63  Pa.  458 ;  Keystone  Bridge  Co.  v.  New- 
berry, 96  Pa.  246 ;  Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa. 
432.  The  reasons  on  which  this  rule  rests  are  stated  with  suf- 
ficient clearness  in  the  cases  just  cited  and  there  is  no  necessity 
for  repeating  them. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 


STREETS  AND  ALLEYS  IN  PARKESBURG  BOROUGH.       \m  m 

I  ICO    107 

CERTIORARI  TO  THE  COURT  OF  QUARTER  SESSIONS  OP  CHES-    ^  ^^  jggg 

TBR  COUNTY.  20  SO  *589 

Argued  February  11, 1889— Decided  March  11, 1889. 

1.  By  §  2,  act  of  April  3,  1861,  P.  L.  820,  the  power  to  lay  out 
and  ordain  streets,  alleys,  etc.,  beginning  and  ending  within  the  cor- 
porate limits  of  a  borough  subject  to  the  provisions  of  said  act,  is 
exclusively  in  the  corporate  authorities :  Somerset  and  Stoystown  Road, 
74  Pa.  61 ;  South  Chester  Road,  80  Pa.  871. 
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2.  Under  the  provisions  of  §  27  of  said  act  and  of  §  8,  article  XVI. 
of  the  constitution,  the  streets,  alleys,  etc.,  so  laid  out  and  ordained, 
may  not  be  opened  to  public  use  until  just  compensation  is  made  to 
property  ownera»  to  be  asceitained  upon  assessment  under  pix>ceedings 
in  the  Court  of  Quarter  Sessions. 

3.  The  proviso  to  paragraph  V.,  §  27  of  said  act,  that  all  damages 
assessed  beyond  the  value  of  the  land  taken  shall  be  paid  by  the 
corporation,  applies  now  only  to  roads  laid  out  under  the  general  road 
law  of  June  13,  1836,  P.  L.  655,  of  which  parts  only  ai-e  within  the 
corporate  limits. 

4.  But  where  damages  to  property  owners  are  assessed  in  proceed- 
ings upon  the  petition  of  the  corporate  authorities,  under  the  act  of 
April  22,  1856,  P.  L.  525,  on  the  opening  of  streets,  alleys,  etc., 
wholly  within  the  corporate  limits,  the  entire  damages,  including  the 
value  of  the  land  taken,  are  to  be  paid  by  the  municipality. 

Before  Paxson,  C.  J.,  Stekbett,  Clark,  Williams,  Mo 
CoLLUM  and  Mitchell,  JJ. 

No.  132  January  Term  1888,  Sup.  Ct.;  court  below.  No. 
Term  1887,  Q.  S. 

On  January  31, 1887,  viewers  were  appointed  upon  the  peti- 
tion of  the  burgess  and  town  council  of  the  borough  of  Parkes- 
burg  to  the  Court  of  Quarter  Sessions,  representing  that  the 
corporate  officers  of  the  borough  had  laid  out,  enacted  and 
ordained  a  number  of  streets  and  alleys  in  said  borough,  de- 
scribing them  by  name  and  location,  and  that  they  were  about 
to  open  the  same  and  had  been  unable  to  secure  from  the 
owners  of  the  lands  occupied  thereby  releases  of  claims  to  dam- 
ages which  might  arise  from  the  opening  thereof ;  praying  for 
the  appointment  of  seven  disinterested  freeholders  of  the 
borough  to  assess  damages  and  contributions,  etc.  Viewers 
appointed  and  order  issued. 

On  April  25, 1887,  the  report  of  the  jury  of  view  was  filed 
and  confirmed  nisi. 

On  August  8, 1887,  a  rule  was  granted  to  show  cause  why 
said  court  should  not  make  an  order  approving -and  confirming 
the  report  of  the  jury  to  assess  damages,  and  directing  the 
county  treasurer  to  pay  said  damages  to  the  persons  entitled 
thereto,  out  of  the  county  stock,  returnable,  etc. 

The  rule  having  been  argued,  the  court,  Waddell,  J.,  on 
November  7, 1887,  filed  the  following  opinion: 
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This  is  a  rule  to  show  cause  why  the  court  should  not  ap- 
prove and  confirm  the  report  of  a  jury  appointed  to  assess 
damages  done  to  cei*tain  land  owners  in  the  borough  of  Parkes- 
burg,  occasioned  by  the  opening  of  certain  streets  and  alleys  in 
said  borough,  and  also  make  an  order  directing  the  county 
treasurer  to  pay  said  damages  out  of  the  county  stock. 

This  borough  waa  incorporated  by  special  act  of  assembly, 
but,  by  the  terms  of  the  act,  made  subject  to  the  provisions  of 
the  general  borough  law :  Act  of  March  1,  1872,  P.  L.  195. 
It  appears  that  the  corporate  officers  of  said  borough  suiTeyed, 
laid  out,  enacted  and  ordained  the  streets  and  alleys  in  question, 
and,  being  about  to  open  the  same,  and  being  unable  to  secure 
from  the  land-owners  releases  of  damages,  applied  to  the  court 
for  the  appointment  of  a  jury  to  assess  these  damages.  The 
court  thereupon,  under  the  provisions  of  the  act  of  1856,  ap- 
pointed seven  disinterested  freeholders  of  said  borough  to  view 
the  pi*emises  described  in  the  petition,  and  assess  the  damages, 
if  any,  sustained  by  the  owners.  The  jury  performed  this  duty, 
and  reported  to  the  court  an  assessment  of  damages  sustained 
by  certain  land-owners,  by  reason  of  the  taking  of  their  land 
alone,  for  the  use  of  said  streets  and  alleys.  These  land-own- 
ers now  ask  the  court  to  approve  and  confirm  said  report,  and 
further,  to  make  an  order  directing  the  county  treasurer  to  pay 
the  damages  thus  assessed,  out  of  the  county  stock.  The  coimty 
commissioners  deny  the  right  of  the  court  to  make  such  an  order 
upon  two  grounds :  (1)  because  the  county  is  not  liable  to  pay 
such  damages  for  the  opening  of  streets  and  alleys,  in  boroughs 
incorporated  under  or  subject  to  what  is  known  as  the  general 
borough  law ;  and,  (2)  because  the  court  has  no  power  to  make 
or  enforce  such  an  order. 

1.  It  is  a  fundamental  principle  of  our  government  that\pri- 
vate  property  shall  not  be  taken  for  public  use  without  fully 
compensating  the  owner.  With  this  principle  in  view  the  legisla- 
tui'e  has,  from  time  to  time,  provided  that  the  owner  of  land  taken 
for  public  roads  shall  be  paid  by  the  county  for  all  damages 
sustained  by  him.  In  the  Newville  Road  Case,  8  W.  177,  the 
court  say :  "  Whatever  may  be  the  nature  of  the  loss  or  dam- 
age which  the  owner  of  the  land  sustains  by  the  road  passing 
through  his  land,  he  is  to  be  compensated  for  it,  and  it  cannot 
be  pretended  that  occupying  his  land  for  a  public  road,  and 
Vol.  cxxrv — 33 
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lessening  the  value  of  the  remainder,  is  not  a  damage  to  him. 
It  is  unnecessary  to  inquire  what  might  be  the  right  of  the 
commonwealth  to  take  the  land  of  individuals  for  public  high- 
ways without  making  compensation,  under  the  original  reserva- 
tion of  six  acres  in  every  hundred  for  roads,  etc.  It  is  sufficient 
to  say  that  they  have  not  chosen  to  do  so,  but  have  directed 
compensation  to  the  owner,  since  the  year  1700,  for  taking 

improved  land and  have  awarded  compensation  for 

whatever  damage  or  injury  he  may  sustain." 

The  act  of  1836,  after  providing  for  the  appointment  of  a 
jury  to  assess  the  damages  done  to  land-owners  by  reason  of 
the  opening  of  public  roads  through  their  properties,  proceeds 
as  follows :  "  The  viewers  so  appointed  shall  make  report  in 
writing  to  the  next  Court  of  Quarter  Sessions,  and  if  this  report 
be  approved  by  the  court,  the  amount  of  damages  awarded  shall 
be  paid  by  the  county  treasurer,  out  of  the  county  stock,  to  the 
party  *  entitled  thereto."  This  continues  to  be  the  law,  as 
regards  the  payment  of  damages  occasioned  by  the  laying  out 
and  opening  of  all  county  roads.  It  is  also  applicable  to  the 
payment  of  all  damages  occasioned  by  the  laying  out  and  open- 
ing of  all  streets  in  boroughs  not  incorporated  under  or  subject 
to  the  provisions  of  the  general  law  relating  to  boroughs.  Does 
it  apply  to  the  damages  occasioned  by  the  opening  of  streets  in 
such  boroughs  ? 

We  need  hardly  say  that  no  distinction  is  to  be  made  be- 
tween the  tenns,  highway  and  street.  In  common  parlance 
the  word,  street,  is  equivalent  to  the  word,  highway:  Fitz- 
water  Street,  4  S.  &  R.  108 ;  and  in  the  statute  they  are  to  be 
regarded  as  synonymous. 

It  is  clear,  then,  that  the  act  of  1836  has  made  full  provis- 
ion for  the  laying  out  and  opening  of  streets  or  highways,  and 
the  assessment  and  payment  of  all  damages  occasioned  thereby. 
These  provisions  apply  to  all  cases,  except  where,  by  subse- 
quent legislation,  they  have  been  changed,  modified,  or  re- 
pealed. Do  the  acts  relating  to  boroughs  change  the  general 
road  law  in  respect  to  the  laying  out  and  opening  of  streets, 
and  the  payment  of  damages  resulting  therefrom  ? 

The  act  of  April  3,  1851,  P.  L.  320,  §  27,  provides  ''that 
like  proceedings  shall  be  had  for  the  opening,  widening,  and 
straightening  of  the  roads,  streets,  lanes,  courts,  alleys,  etc., 
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laid  out  and  ordained  in  accordance  with  the  provisions  of  this 
act,  as  are  provided  by  law  for  the  laying  out  and  opening  of 
public  roads  within  this  commonwealth."  It  further  provides 
"  that  such  streets,  lanes  and  alleys,  etc.,  shall  not  be  opened 
for  public  use  until  the  damages  shall  be  liquidated,  and,  upon 
any  amounts  due  or  to  become  due  by  borough  corporations 
for  the  purposes  aforesaid,  interest  shall  be  allowed  and  paid 
from  the  date  of  the  adjudication  of  said  damages." 

It  has  been  held  that  this  act  changes  the  mode  of  laying 
out  streets  in  boroughs.  Under  it  the  borough  authorities 
have  the  power  to  lay  out  and  ordain  streets  without  the  inter- 
vention of  a  jury  from  the  Court  of  Quarter  Sessions.  It  is 
clear  that,  so  far,  the  only  change  made  in  the  act  of  1836,  by 
these  provisions  of  the  act  of  1861,  was  as  to  the  laying  out  of 
the  streets.  No  change  was  made  in  the  manner  of  open- 
ing them.  It  is  true,  as  we  have  already  said,  that  the  third 
proviso  of  the  third  division  of  the  27th  section  provides  that 
"  upon  any  amounts  due  or  to  become  due  by  borough  corpor- 
ations for  the  purposes  aforesaid,  interest  shall  be  allowed  and 
paid  from  the  date  of  the  adjudication  of  said  damages."  It 
is  difficult  to  determine  what  this  proviso  means,  but  we  think 
it  is  clear  that  it  does  not  impose  the  payment  of  any  damages 
for  the  opening  of  streets  upon  boroughs.  Such  a  liability 
cannot  be  created  by  implication.  It  should  be  created  by  a 
clear  and  positive  enactment,  and  especially  is  this  the  case 
where  it  has  already  been  imposed  directly  upon  the  county. 

We  are  therefore  justified  in  saying,  that  the  provisions  of 
the  act  of  1851  make  no  change  in  the  road  system  of  the  com- 
monwealth, except  in  the  matter  of  laying  out  the  same,  and 
if  the  provisions  of  the  act  of  1836  are  applicable  to  boroughs, 
the  damages  occasioned  by  the  laying  out  of  streets  therein 
are  still  to  be  paid  by  the  county.  The  same  act,  however, 
further  provides  "  that  all  damages  assessed,  beyond  the  value 
of  the  land  thus  appropriated  to  public  use,  shall  be  paid  by 
the  corporation,  and  the  jury  shall  separately  assess  the  same." 

The  legislature  here  evidently  intended  to  discriminate  in 
the  matter  of  damages.  What  had  theretofore  been  regarded  as 
one  subject  for  consideration  by  the  jury,  was  hereafter  to  be 
divided  into  two  subjects ;  the  value  of  the  land  appropriated 
to  public  use  was  to  be  one  object  of  assessment,  and  all  dam- 
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ages  beyoud  this  was  to  be  another  object.  The  jury  must 
separately  assess  these  objects.  The  latter  assessment  must  be 
paid  by  the  borough.  Who  is  to  pay  the  other?  Upon  this 
point  the  act  is  silent.  It  makes  no  provision  for  the  payment 
of  the  same,  and  unless  the  land  thus  appropriated  to  public 
use  is  to  be  paid  for  under  the  provisions  of  the  act  of  1836,  it 
cannot  be  paid  for  at  all.  The  act  does  not  impose  this  liabil- 
ity upon  boroughs.  In  fact,  the  language  used  justifies  us  in 
saying  that  the  legislature  did  not  intend  boroughs  to  pay  this 
character  of  damage. 

The  language  is,  "  all  damages  assessed  beyond  the  value  of 
the  land  thus  appropriated  to  public  use,  shall  be  paid  by  the 
coi-poration."  The  value  of  the  land  appropriated,  unless 
counterbalanced  by  the  advantages,  must  be  paid  by  somebody 
else,  or  go  without  being  paid.  The  legislature  did  not  intend 
it  should  be  taken  without  compensation.  Such  legislation 
might  be  regarded  as  unconstitutional,  under  the  ruling  in 
Pittsburgh  v.  Scott,  1  Pa.  314,  and  would  certainly  be  against 
the  settled  policy  of  the  commonwealth  from  its  early  founda- 
tion, and  is  not  to  be  established  by  inference  alone.  If  the  value 
of  the  land  appropriated  is  to  be  paid  for,  it  can  only  be  done, 
therefore,  by  virtue  of  the  provisions  of  the  act  of  1836. 

If  we  are  correct  in  these  conclusions,  are  they  modified  or 
abolished  by  the  provisions  of  the  act  of  April  22, 1856,  P.  L. 
625  ?  This  act  recognizes  the  right  of  the  town  council  to 
open  streets  in  boroughs,  as  well  as  lay  them  out,  and  also  de- 
fines the  method  of  assessing  the  damages  resulting  therefrom. 
It  is  to  be  by  a  jury  of  the  freeholders  of  the  borough,  ap- 
pointed by  the  proper  Court  of  Quarter  Sessions,  and  this  jury 
is  clothed  with  authority  to  make  assessments  for  contribution 
upon  all  such  properties  as  may  be  benefited,  over  and  above 
all  disadvantage.  In  these  particulars  it  changed  the  act  of 
1886  and  the  act  of  1851.  It  then  provides  that  the  jury  shall 
report  their  proceedings  specifically  to  the  court,  who  may 
subsequently  modify,  approve,  and  confirm  their  report,  and, 
upon  it  being  so  disposed  of,  the  burgess  and  council  may  proceed 
to  collect  all  such  damages  and  assessments  for  contribution, 
in  the  same  manner  as  other  debts  due  boroughs  are  by  law 
collectible.  Thus,  we  see,  the  changes  made  are  in  the  man-: 
ner  of  opening  the  streets  and  the  assessment  of  damages. 
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No  change  is  made  in  the  payment  of  damages.  Nothing  is 
said  on  the  subject  of  payment.  It  continues  as  it  was  under 
the  act  of  1836,  modified  by  the  act  of  1851.  In  view  of  the 
acts  of  1861  and  1856,  are  the  provisions  of  the  act  of  1836 
now  applicable  to  the  streets  of  a  borough  incorporated  under 
the  acts  relating  to  boroughs  ? 

The  act  of  1836  prescribed  a  general  system  for  laying  out 
and  opening  roads  and  streets  throughout  the  commonwealth, 
and  provided  for  the  assessment  and  payment  of  the  damages' 
occasioned  thereby.  All  its  provisions  are  as  applicable  to 
boroughs  as  they  are  to  townships :  Newville  Road  Case,  8 
W.  172.  The  acta  of  1851  and  1856  are  interposed  as  a  sub- 
stitute for  the  act  of  1836,  as  far  as  they  go  and  no  farther. 
Beyond  this  the  earlier  statute  remains  untouched,  and  the 
later  ones  are  to  be  construed  and  treated  in  connection  with, 
and  as  part  of  it:  Sharett's  Road,  8  Pa.  92;  Smedley  v. 
Erwin,  51  Pa.  445 ;  In  re  Ridge  Avenue,  99  Pa.  476 ;  Somer- 
set &  Stoystown  Road,  74  Pa.  63.  Where  there  are  several 
acts  on  the  same  subject,  they  are  to  be  taken  together,  and  as 
interpreting  and  enforcing  each  other.  Statutes  on  the  same 
subject  are  to  be  construed  together.  The  general  system  of 
the  legislation  upon  any  subject-matter  may  be  taken  into  view 
to  aid  the  construction  of  any  one  statute  relating  to  the  same 
subject :  Neeld's  Road,  1  Pa.  355.  We  are  therefore  of  opin- 
ion that  the  county  is  tlie  proper  and  only  corpomtion  liable 
to  pay  the  damages  occasioned  to  land  owners  in  a  borough 
incorporated  by  the  court,  by  reason  of  the  taking  of  their  land 
for  the  use  of  streets  and  alleys.  All  damages  beyond  the 
value  of  the  land  thus  appropriated  to  public  use  are  to  be 
paid  by  the  borough.  The  damages  assessed  in  the  case  in 
hand  are  for  the  taking  of  land  alone.  No  damages  appear  to 
have  been  incurred  beyond  the  taking  of  the  land. 

2.  The  second  inquiry  is,  has  the  Court  of  Quarter  Sessions 
power  to  make  and  enforce  an  order  against  the  county  treas- 
urer for  the  pa}Tnent  of  such  damages  ?  It  might  be  regarded 
as  better  pmctice,  to  enforce  in  the  Common  Pleas  the  pajnnent 
of  the  damages  when  ascertained.  The  parties  here  inter- 
ested, however,  have  thought  proper  to  ask  the  Court  of  Quar- 
ter Sessions  to  make  and  enforce  such  an  order,  and  the  only 
question  now  for  our  consideration  is,  can  we  do  so  ?    The 
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confirmation  of  the  award  of  the  jury  amounts  to  a  final  judg- 
ment of  the  court  for  the  amount  of  the  assessment.  It  can- 
not be  questioned  collaterally  in  any  subsequent  pi^oceeding. 
The  rights  of  all  parties  then  become  fixed ;  it  is  a  judgment 
of  the  Court  of  Quarter  Sessions  for  the  payment  of  money.  It 
is  an  inherent  right  in  every  court  to  enforce  its  own  judgment, 
and  the  payment  of  such  judgments  is  enforced  by  an  order. 
Such  ordei's  have  been  issued  by  the  Court  of  Quarter  Sessions 
from  the  foundation  of  the  government:  Price  v.  County 
Commissioners,  1  Wh.  1 ;  Commonwealth  v.  Commissioners,  2 
Wh.  286,  and  can  be  enforced  by  virtue  of  the  act  of  April  16, 
1834,  §  5,  P.  L.  538.  The  Court  of  Quarter  Sessions,  although 
it  has  no  power  to  issue  the  prerogative  writ  of  mandamus, 
has  a  right  to  issue  an  order  to  enforce  a  judgment  resulting 
from  an  assessment  of  road  damages,  standing  on  its  records : 
In  re  Sedgeley  Avenue,  88  Pa.  609 ;  Spring  Street,  112  Pa. 
^62 ;  Kensington  Turnpike,  97  Pa.  276. 

We  are  of  opinion  that  the  county  is  liable  to  pay  these  dam- 
ages, and  that  the  Court  of  Quarter  Sessions  has  power  to  issue 
an  order  requiring  their  payment.  We  must,  therefore,  ap- 
prove and  confirm  the  report  of  the  jury;  and,  further,  we 
direct  an  order  to  issue  to  the  county  treasurer,  to  pay  to  the 
respective  parties  entitled  thereto,  the  damages  awarded  by 
said  report,  out  of  the  county  funds  in  his  hands,  when  pro- 
perly advised  that  said  streets  and  alleys  have  been  duly  opened 
as  provided  for  by  the  act  relating  to  roads  and  bridges  in  the 
county  of  Chester,  approved  February  13,  1869,  P.  L.  174. 

A  final  decree  having  been  entered  in  accordance  with  the 
foregoing  opinion,  the  county  of  Chester  took  this  writ,  specify- 
ing that  the  court  ei'red : 

1.  In  making  absolute  the  rule  granted  August  8, 1887. 

2.  In  the  decree  of  November  7, 1887,  directing  tliat  an  order 
issued  to  the  treasurer  of  Chester  county  to  pay  to  the  parties 
entitled  the  damages  awarded  by  said  report,  etc. 

Mr.  Alfred  P.  Reid^  for  the  plaintiff  in  error : 
I.  The  county  is  not  liable  for  the  damages  assessed  by  the 
viewers,  unless  made  so  by  some  legislative  enactment. 

1.  Sections  7,  8,  and  9,  act  of  June  13, 1836,  P.  L.  656,  pro- 
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vided  that  after  a  road  was  opened,  under  its  provisions,  the 
land-owner  could  have  his  damages  assessed  and  that  they 
should  be  paid  out  of  the  county  stock.  But,  that  these  pro- 
visions applied  only  where  the  road  was  laid  out  under  the  au- 
thority of  the  act  of  1836,  and  the  court  had  jurisdiction  under 
that  act,  is  shown  by  the  resolution  of  May  29, 1840,  P.  L.  762, 
which  declared  that  said  sections  should  be  construed  to  apply 
to  damages  "  sustained  from  the  location  and  opening  of  a  road 
under  any  special  act  of  assembly,  unless  where  the  same  is 
otherwise  provided  for  by  law."  In  the  case  at  bar,  the  streets 
and  alleys  were  not  laid  out  and  opened  under  the  act  of  1836, 
nor  under  any  special  act  of  assembly. 

2.  Nor  had  the  Court  of  Quarter  Sessions  any  jurisdiction 
under  the  act  of  1836,  at  any  stage  of  these  proceedings,  either 
in  the  laying  out  or  opening  of  these  streets  and  alleys,  or  in 
the  assessment  of  damages,  as  was  the  case  in  Mercer  Borough 
Road,  14  S.  &  R.  447 ;  Newville  Road,  8  W.  172 ;  Sharett's  Road, 
8  Pa.  89.  The  borough  authorities  ordained  the  streets  and 
allejrs,  determined  when  they  should  be  opened,  and  petitioned 
the  court  for  the  appointment  of  a  jury  of  view,  under  the  act 
of  April  22, 1856,  P.  L.  526.  The  act  of  1836,  therefore,  does 
not  cover  the  case,  and  there  being  no  other  legislative  enact- 
ment making  the  county  liable,  the  court  had  no  power  to  make 
the  order  complained  of. 

II.  The  general  borough  acts  make  the  corporations  taking 
the  property  liable. 

1.  It  is  the  policy  of  all  recent  legislation  to  subject  high- 
ways in  boroughs  to  municipal  control :  Norwegian  Street,  81 
Pa.  852.  The  general  borough  act  of  April  3, 1851,  P.  L.  320, 
in  its  §§  2  and  3,  vests  in  the  corporate  officers  the  power  to 
survey,  lay  out,  enact  and  ordain  roads,  streets,  lanes,  alleys, 
etc.,  to  regulate  the  same,  to  enter  upon  lands,  etc.,  and  to 
make  official  drafts  or  plans  thereof ;  these  powers,  however,  to 
be  subject  to  the  restrictions  contained  in  §  27  of  the  act.  But 
no  authority  is  given  by  the  act  of  1851  to  take  private  prop^ 
erty  for  any  other  purpose  than  for  streets.  Hence,  unless  the 
law  provides  that  the  compensation  to  the  owner  of  property 
taken  for  its  streets,  is  to  be  paid  by  some  other  body,  the 
borough  must  pay  all  damages  given  by  the  law  and  the  con- 
stitution. 
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2.  The  proviso  to  paragraph  v.  of  §  27  of  the  act  of  1861, 
providing  that  "  all  damages  beyond  the  value  of  the  land  thus 
appropriated  to  public  use,  shall  be  paid  by  the  corporation,  and 
the  jury  shall  separately  assess  the  same,"  does  not  say  that  the 
county  shall  be  liable  for  the  value  of  the  land  taken.  Nor  is 
it  a  necessary  inference  that  the  land  was  to  be  paid  for  by  any 
one,  for  the  commonwealth  has  a  constitutional  right  to  author- 
ize the  laying  out  of  a  road  without  making  compensation  for 
the  soil  itself :  McClenachan  v.  Curwen,  6  Binn.  509 ;  Feree  v. 
Meily,  3  Y.  153;  Commonwealth  v.  Fisher,  1  P.  &  W.  462; 
Plank  Road  Co.  v.  Thomas,  20  Pa.  91 ;  Workman  v.  Mifflin, 
80  Pa.  370 ;  East  Union  Tp.  v.  Comrey,  100  Pa.  362. 

3.  It  is  suggested  that  under  the  act  of  1851,  streets  were  to 
be  opened  under  the  act  of  1836,  and  that  the  county  would 
therefore  be  liable  for  all  damages  assessed  thereunder  not 
otherwise  provided  for.  But  the  act  of  1851  introduced  a  new 
rule  upon  the  subject  of  damages,  inconsistent  with  that  under 
the  act  of  1836  and  therefore  repealing  it :  Ledlie  v.  Navigation 
Co.,  6  Pa.  392 ;  Commonwealth  v.  Cromley,  1  Ash.  181 ;  John- 
ston's Est.,  33  Pa.  511 ;  Gwinner  v.  RaUroad  Co.,  65  Pa.  127. 
The  value  of  the  land  taken  is  a  standard  wholly  different  from 
the  one  laid  down  in  Newville  Road,  8  W.  177.  But  the  sup- 
plement of  1856,  under  wliich  this  proceeding  was  had,  intro- 
duces still  another  method  and  rule  for  assessing  the  damages 
and  for  their  payment :  Norwegian  Street,  81  Pa.  352 ;  Pitts- 
burgh V.  Irwin,  85  Pa.  424. 

III.  The  constitution  of  1874,  §  8,  article  XVI.,  makes  bor- 
oughs expressly  liable  for  these  damages.  "Municipal  and 
other  corporations  and  individuals  invested,"  etc.  Counties 
are  not  municipalities  that  may  take  land  for  highways  or 
streets :  Lamoreux  v.  Luzerne  Co.,  116  Pa.  195 ;  Airy  Street, 
113  Pa.  287;  but  boroughs  are  such  municipalities:  New 
Brighton  v.  U.  P.  Church,  96  Pa.  331 ;  Bachler's  App.,  90  Pa. 
208;  Hendrick's  App.,  103  Pa.  358;  Cummings  v.  Williams- 
port,  84  Pa.  472. 

Mr.  J.  Frank  H.  Eause^  Mr.  Arthur  T.  Parke  (with  them 
Mr.  R.  JoneB  Monaghan)^  for  the  defendant  in  error: 

I.  Under  the  general  road  law  of  the  commonwealth,  the 
county  is  liable  for  the  damages  here  assessed,  unless  this  lia- 
bility has  been  removed  by  act  of  assembly. 
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I.  The  county  was  iii  terms  so  made  liable  by  §§  8  and  9, 
act  of  June  IS,  1836,  P.  L.  556.  The  provisions  of  this  act 
apply  not  only  to  roads  in  the  county  at  large,  but  to  stieets 
and  alleys  in  boroughs  as  well.  Hence,  where  it  is  desired  to 
lay  out  and  open  a  street  in  an  incorporated  borough,  the 
methods  provided  by  the  act  of  1886  are  applicable,  unless  the 
charter  of  the  corporation  supplies  others,  and  so  far,  if  par- 
tially supplied,  as  they  are  unsupplied :  Callowhill  St.,  32  Pa. 
363;  Somerset  and  Stoystown  Road,  74  Pa.  63;  Sharett's 
Road,  8  Pa.  89;  Clinton  Street,  2  Brewst.  601 ;  Milton  Road, 
40  Pa.  300 ;  Smedley  v.  Erwin,  51  Pa.  445 ;  Mercer  Borough 
Road,  14  S.  &  R.  447;  Newville  Road,  8  W.  172;  SchuylkiU 
Co.'s  App.,  38  Pa.  462.  Our  contention  is  confirmed  by  the 
language  of  the  resolution  of  May  29,  1840,  P.  L.  752,  which 
was  passed  ex  majora  cautela,  to  declare  the  law  as  it  was  in- 
terpreted by  the  courts,  and  not  to  make  a  new  rule  on  the 
subject :  Sharett's  Road,  8  Pa.  89 ;  East  Union  Tp.  v.  Comrey, 
100  Pa.  362. 

II.  The  general  borough  act  of  April  3, 1851,  P.  L.  820,  to 
which  the  borough  of  Parkesburg,  incorporated  by  act  of 
March  1, 1872,  P.  L.  195,  is  subject,  does  not  remove  this  lia- 
bility of  the  county  for  the  damages  assessed. 

1.  It  is  to  be  observed  that  the  act  of  1851,  nowhere  empow- 
ers a  borough  "  to  open  "  streets  or  alleys.  The  manner  of 
opening  is  designated  by  paragraph  in.  of  §  27  of  the  act: 

"  Like  proceedings  shall  be  had  for  the  opening of  the 

roads,  streets,  etc., laid  out  and  ordained as 

are  provided  by  law  for  the  laying  out  and  opening  of  public 
roads  within  this  commonwealth.'*  Even  in  the  absence  of 
this  provision,  under  the  cases  cited,  supra,  the  same  method 
would  have  been  followed.  Hence,  this  provision  is  simply 
declaratory  of  the  then  existing  law.  Schuylkill  Co.'s  App.,  • 
38  Pa.  462,  is  the  end  of  the  county's  argument  as  to  the  effect 
of  the  act  of  1851. 

2.  Whether  the  proviso  of  paragraph  v.  of  §  27  of  the  act  of 
1851,  imposes  the  payment  of  "  the  value  of  the  land  appro- 
priated "  upon  the  county,  is  not  material.  The  county  was 
already  liable.  The  act  changed  the  general  road  law  in  two 
particulars  only :  (a)  In  permitting  the  damages  assessed  to 
be  divided  into  two  classes ;  (6)  in  imposing  upon  the  borough 
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the  burden  of  paying  one  of  these  classes  of  damage.  Tlie 
proviso  referred  to  expressly  negatives  the  idea  that  any 
change  was  to  be  made  in  the  general  road  law  with  respect  to 
the  damages  for  the  land  appropriated. 

III.  The  act  of  April  22, 1856,  P.  L.  625,  a  supplement  to 
the  act  of  1851,  does  not  relieve  the  county  from  liability. 

1.  By  the  act  of  1856,  the  provisions  of  prior  laws  have  been 
altered  and  supplied  in  two  respects :  (a)  The  jury  must  now 
consist  of  seven  disinterested  freeholders  of  the  borough  ;  and 
(J)  this  jury  is  authorized  to  make  assessments  for  contribu- 
tion upon  properties  benefited.  But  the  provision  in  the  act 
of  1851,  that  the  jury  must  separate  the  damages  into  two 
kinds,  (a)  the  value  of  the  land  appropriated,  and  (6)  the 
damages  beyond  the  value  of  the  land  appropriated,  remains 
untouched.  Not  a  single  expression  is  to  be  found  relative 
to  the  liability  for  damages ;  that  subject  necessarily  remains 
as  before.  The  county  therefore  must  pay  for  the  value  of  the 
land  appropriated,  and  the  borough  the  damages  beyond  that. 

2.  But  it  is  enough  to  say  that  there  is  not  in  the  act  of  1856 
the  slightest  suggestion,  directly  or  indirectly,  of  an  intention 
to  change  the  statutory  rule  theretofore  existing,  as  to  either 
the  measure  of  damages,  or  as  to  who  shall  pay  them  when 
assessed.  The  statute  simply  says  nothing  whatever  on  either 
subject,  but  leaves  them  where  they  were  under  the  act  of 
1851. 

IV.  Not  only  is  there  no  express  repeal  of  the  liability  im- 
posed upon  the  county  by  the  act  of  1836,  but  that  liability  is 
directly  recognized. 

In  paragraph  in.  of  §  27  of  the  act  of  1851,  it  is  provided 
that,  "  upon  any  amounts  to  become  due  by  borough  corpora- 
tions for  the  purposes  aforesaid,  interest  shall  be  allowed,"  etc. 
The  county  was  not  liable  for  interest  on  damages  awarded 
against  it :  Stewart  v.  The  County,  2  Pa.  340.  The  proviso 
to  paragraph  v.,  §  27,  is  as  follows :  "  Provided  that  all  dam- 
ages assessed  beyond  the  value  of  the  land  thus  appropriated 
to  public  use  shall  be  paid  by  the  corporation,  and  the  jury 
shall  separately  assess  the  same."  If  it  was  intended  by  this 
clause  to  relieve  the  county  from  liability  beyond  the  mere 
value  of  the  land,  to  remove  this  liability  from  one  place  to 
another,  the  clause  is  intelligible,  otherwise,  not. 
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V.  The  constitution  of  1874  has  no  bearing  upon  the  lia- 
bility for  the  damages  assessed  in  this  case. 

The  constitutional  provision  referred  to  was  framed  to 
redress  wrongs  and  hardships  that  existed  without  remedy : 
Chester  Co.  v.  Brower,  117  Pa.  647 ;  and  not  to  remove  a  pre- 
existing liability  from  the  shoulders  of  one  corporation  and 
settle  it  on  those  of  another. 

Opini6n,  Mr.  Justice  Clark: 

•The  borough  of  Parkesburg  was  incorporated  by  a  special 
act  of  assembly  approved  March  1, 1872,  P.  L.  195,  subject  to 
the  provisions  of  the  general  borough  law  of  April  3,  1851. 

By  the  second  section  of  the  general  borough  law  the  corpo- 
rate authorities  had  power  to  survey^  lay  out^  enacts  and  ordain 
such  roads,  streets,  lanes,  courts,  and  common  sewers  as  they 
may  deem  necessary,  and  to  provide  for^  enacts  and  ordain  the 
widening  and  straightening  of  the  same ;  to  this  extent  the  act 
of  1851  supersedes  the  general  road  law  of  1836 ;  the  power 
to  lay  out  and  ordain  sti^eets,  alleys,  etc.,  beginning  and  ending 
within  the  corporate  Umits,  is  exclusively  in  the  borough 
authorities :  Somerset  and  Stoystown  Road,  74  Pa.  61 ;  Soutjji 
Chester  Road,  80  Pa.  370. 

But  the  corporation  has  no  authority  under  that  act  to  open 
such  streets  without  the  owner's  consent,  or  until  just  compen- 
sation shall  be  made  to  the  owners  of  the  property  through 
which  they  pass.  The  third  clause  of  the  27th  section  of  the 
same  act,  therefore,  provided  that  "  like  proceedings  shall  be 
had  for  the  opening^  widening^  and  straightening  of  the  roads, 
streets,  etc.,  laid  out  and  ordained,  in  accordance  with  the  pro- 
visions of  this  act,  as  are  provided  by  law  for  the  laying  out 
and  opening  of  public  roads,  within  this  commonwealth;" 
that  is  to  say,  the  streets,  or  the  widening  or  straightening 
thereof,  having  been  surveyed,  enacted,  and  ordained,  by  the 
burgess  and  council,  must  be  opened,  widened,  and  straightened, 
upon  an  assessment  of  damages,  under  proceedings,  by  view 
and  review,  in  the  Court  of  Quarter  Sessions  of  the  proper 
coiinty.  If  the  owner  of  private  property,  on  the  line  of  the 
street,  either  for  a  consideration  agreed  upon,  or  without  com- 
pensation, consent  that  the  street  may  be  opened  as  laid  out 
and  ordained,  the  corporate  authorities  may  at  once  proceed 
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to  open,  and  thereupon  the  street  shall  become  a  lawful  public 
highway;  otherwise,  however,  the  corporation  is  obliged  to 
resort  to  the  courts  for  an  assessment  of  damages  according 
to  law. 

The  question  we  are  now  called  upon  to  decide  is,  by  whom 
shall  the  damages  thus  assessed  be  paid.  The  contention  of 
the  plaintiffs  in  error  is,  that  the  damages  are  assessed  against, 
and  must  be  paid  by  the  corporation  ;  whilst  the  defendants  in 
error  maintaui  that  the  value  of  the  Jand  taken  must  be  paid 
by  the  county,  and  the  damages  assessed  beyond  the  value  'of 
the  land  by  the  corporation,  and  that  in  all  cases  the  jury  must 
separately  assess  the  same. 

The  27th  section  of  the  act  of  April  3, 1851,  provides,  as 
follows  :  "  The  powers  and  duties  of  the  corporation  shall  be 
subject  to  the  following  provisions :  (1)  Private  property  shall 
not  be  taken  for  the  uses  and  purposes  of  the  corporation  with- 
out consent  of  the  owner,  or  until  just  compensation  shall  be 
made  therefor,  according  to  the  laws  of  this  commonwealth." 
Private  property  shall  not  be  '*  taken," — taken  by  whom  ?  By 
the  corporation.  It  is  the  corporation,  in  such  case  that  pro- 
poses to  take  the  property,  and  it  is  to  the  corporation,  there- 
fore, as  we  understand  it,  that  this  restriction  and  requirement 
of  the  statutes  apply.  The  duty  to  pay  attaches,  of  coui-se,  to 
the  party  proposing  to  take  the  property.  "  The  powers  and 
duties  of  the  corporation"  are  expressly  "subject"  to  this 
provision  of  the  statute ;  that  is  to  say,  the  borough  may  not 
exercise  the  power  without  performing  the  duty  enjoined. 
The  27th  section  further  provides,  "  that  such  streets,  lanes, 
and  alleys,  footwalks  and  pavements  shall  not  be  opened  for 
public  use  until  the  damages  shall  be  liquidated,  and  upon  any 
amounts  due,  or  to  become  due,  by  borough  corporations  for 
the  purposes  aforesaid,  interest  shall  be  allowed  and  paid  from 
the  date  of  the  adjudication  of  said  damages." 

Moreover,  as  the  streets  are  laid  out  by  the  corporation 
wholly  within  the  limits  of  the  coi-poration,  "  for  the  uses  and 
purposes  of  the  corporation,"  the  inference  wouU  seem  to  be 
irresistible,  that  the  corporation  should  make  the  compensation. 
It  seems  incredible  that  the  legislature  should  have  intended 
that  the  county  should  be  held  to  compensate  private  owners 
for  land  taken  in  a  proceeding  over  which  it  has  no  control,  in 
which  it  has  no  part,  and  of  which  it  has  no  notice. 
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But  if  there  was  ever  any  doubt  as  to  the  liability  of  munici- 
pal corporations  in  such  cases,  the  8th  section  of  the  16th  ar- 
ticle of  the  constitution  must  certainly  settle  the  question. 
This  section  provides  :  "  Municipal  and  other  corporationSy  and 
individuals  invested  with  the  privilege  of  taking  private  pro- 
perty for  public  use,  shall  make  ju9t  compensation  for  property 
taken,  injured,  or  destroyed  by  the  construction  or  enlargement 
of  their  works,  highways,  or  improvements,  which  compensa- 
tion shall  be  paid  or  secured  before  such  taking,  injury,  or  de- 
struction." If  this  does  not  impose  payment  of  the  damages 
for  property  taken,  in  the  construction  of  highways,  upon  the 
municipality  taking  it,  it  would  be  difficult  to  suggest  language 
which  would  be  adequate  for  that  purpose.  In  the  case  of  a 
public  road,  laid  out  under  an  order  of  the  Quarter  Sessions, 
the  county  is  responsible  for  the  damages  under  the  act  of 
1836,  and  there  no  such  restriction  exists ;  the  road  may  be 
opened  without  prepayment  of  the  damages ;  indeed,  the  as- 
sessment thereof  cannot  be  made  until  the  road  Ls  opened,  and 
then  proceedings  may  be  instituted  at  any  time  within  one 
year. 

Whilst  the  exclusive  power  of  the  authorities  of  a  borough 
to  enact  and  ordain  streets,  alleys,  etc.,  under  the  act  of  1851, 
is  undoubted,  by  streets,  alleys,  etc.,  "  therein,"  is  meant  such 
only  as  begin  and  end  within  the  limits  of  the  municipality. 
This  exclusive  provision  does  not  extend  to  public  roads,  laid 
out  through  or  to  a  point  within  the  limits  of  a  borough,  of 
which  only  a  part  is  within  the  borough  lines.  The  Court  of 
Quarter  Sessions  has  undoubted  authority  in  such  cases  under 
the  general  road  law  of  1886 :  Somerset  and  Stoystown  Road, 
supra.  In  such  cases,  however,  it  is  provided  by  the  27th  sec- 
tion of  the  act  of  1851,  as  follows :  "  That  eveiy  jury  appoint- 
ed to  view,  review,  lay  out,  widen,  straighten,  or  to  vacate  any 
road,  or  part  of  a  road,  in  any  borough  in  this  commonwealth, 
shall  have  due  reference  to  the  town  plot,  herein  authorized 
and  directed,  and  to  the  general  arrangement,  plan,  conven- 
ience, and  advantage  of  the  borough,  and  shall  set  forth  the 
facts  fully  in  their  report."'  Thus  it  is  apparent  that  whilst, 
under  the  act  of  1851,  the  corporate  authorities  have  exclusive 
power  to  lay  out,  enact,  and  ordain  streets,  etc.,  within  the 
corporate  limits,  the  county,  or  the  state  rather,  through  the 
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instrumentality  of  the  Quarter  Sessions,  may  still  proceed,  un- 
der the  act  of  1836,  to  lay  out  and  open  roads  through  or  into 
any  part  of  any  borough  for  public  use.  In  either  case,  how- 
ever, the  damages  are  assessed  by  a  jurj*^  of  the  Quarter  Ses- 
sions, and  the  roads  or  streets,  as  the  case  may  be,  when  duly 
opened,  are  public  highways  ''over  which  the  corporation 
shall  exercise  jurisdiction  "  under  the  provisions  of  the  act 
of  1851. 

But  by  the  fifth  clause  of  the  27th  section  of  the  act  of 
1851,  it  is  further  provided,  "  that  it  shall  not  be  lawful  for 
any  owner,  or  owners,  etc.,  to  erect  any  buildings  or  make  any 
improvements  within  the  lines  of  the  roads,  streets,  etc.,  laid 
out,  etc.,  or  ordained  to  be  laid  out,  after  due  notice  thereof ; 
and  if  any  such  improvement  be  made,  no  allowance  shall  be 
made  therefor  in  the  assessment  of  damages,  but  the  loss  or 
injuiy  sustained  by  the  laying  out  of  the  same  shall  be  deter- 
mined by  agreement  of  the  parties,"  or  by  a  jury  of  the  Quar- 
ter Sessions,  as  directed  by  the  act.  The  proviso  applies 
generally  to  all  roads,  streets,  etc.,  within  the  borough,  whether 
laid  out  under  the  act  of  1836,  in  the  manner  already  stated, 
or  under  the  act  of  1851.  The  damages  for  laying  out  public 
roads  are  in  general  imposed  on  the  county,  and  when  laid  out 
partly  within  a  borough  the  same  rule  obtains ;  in  such  case 
the  land  of  private  owners  is  not  taken  by  the  municipality 
but  by  the  state,  and  in  the  absence  of  any  provision  to  that 
effect,  there  would  be  no  liability  on  part  of  the  municipality. 
But  as  the  viewers  in  such  cases  are  bound  to  have  reference 
to  the  town  plot  and  to  the  general  an-angement,  plan,  con- 
venience, and  advantage  of  the  borough,  as  to  ix>ute,  grade, 
etc.,  it  was  considered  pn}per  that  the  municipality  should  bear 
a  just  proportion  of  the  damages ;  hence,  it  is  a  general  pro- 
vision of  the  act  of  1851  that  all  damages  assessed  beyond  the 
value  of  the  land  thus  appropriated  to  public  use  shall  be  paid 
by  the  corporation,  and  that  the  jury  shall  separately  assess 
the  same  ;  and  as  the  officers  of  the  municipality  have  peculiar 
opportunities  for  knowing  that  erections  or  improvements  are 
about  to  be  made,  they  are  thus  charged  with  the  duty  of  giv- 
ing notice  of  the  laying  out  of  the  road  or  street.  This  may 
probably  explain  the  connection  in  which  this  provision  is  found 
in  the  body  of  the  act. 
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By  the  act  of  April  22, 1856,  P.  L,  525,  however,  further 
provision  was  made  as  follows :  "  Whenever  the  burgesses  and 
town  council  of  any  borough  shall  open,  or  be  about  to  open, 
any  streets  or  alleys  therein,  or  to  widen  or  extend  the  same, 
it  shall  be  lawful  for  said  burgesses,  etc.,  to  apply  by  petition 
to  the  Court  of  Quarter  Sessions  of  the  peace  of  the  proper 
county,  setting  forth  the  facts,  and  describing  the  locality  of 
such  streets  or  alleys,  and  praying  said  court  to  appoint  seven 
disinterested  freeholders  of  such  borough,  who,  after  being 
first  duly  sworn,  etc.,  shall  proceed  to  view  the  pi'emises  de- 
scribed in  said  petition,  having  regard  to  both  the  advantages 
and  disadvantages  caused  to  the  several  properties  along  the 
line  of  and  adjoining  said  streets  and  alleys,  and  shall  assess 
and  allow  to  all  persons  injured  thereby  such  damages  as  they 
shall  have  sustained  respectively  over  and  above  all  advan- 
tages ;  and  shall  also  make  assessments  for  contribution  upon 
all  such  properties  as  shall  be  benefited  by  the  opening,  etc.,  of 
said  streets,  etc.,  such  sums  respectively  as  they  may  have  been 
benefited  over  and  above  all  disadvantages." 

It  will  be  observed  that  this  act  of  1856  only  applies  to  the 
opening  of  sti'eets  by  the  municipal  authorities,  in  which  case, 
as  we  have  seen,  the  sole  liability  for  damages  is  assumed  by 
the  borough,  and  we  are  of  opinion  that  the  provision  of  the 
act  of  1851,  as  to  the  separate  assessment  of  the  value  of  the 
land  taken,  has  no  application  in  a  proceeding  under  this  act. 
It  is  plain,  that  the  act  of  1856  contemplates  an  assessment  of 
all  the  damages  against  the  municipality ;  the  estimate  of  the 
advantages  and  the  disadvantages,  the  assessment  of  damages 
to  properties  injured,  and  for  contribution  upon  properties  bene- 
fited, is  practically  inconsistent  with  any  other  theory.  It  seems 
incredible,  if  any  distinction  is  to  be  observed  between  the  value 
of  the  land  taken  and  other  injuries  sustained,  that  there  was 
no  provision  to  that  effect  in  this  act.  The  duties  of  the  view- 
ers are  most  minutely  and  particularly  stated,  and  there  is  not 
the  slightest  suggestion  to  this  effect.  Cummings  v.  Williams- 
port,  84  Pa.  472,  was  a  case  under  this  act,  and  it  was  there 
held,  that  in  estimating  the  damages  sustained  by  the  opening 
of  a  street,  the  proper  measure  of  damages  is  the  difference 
between  what  the  property  would  bring  in  the  market  before 
the  improvement,  and  what  after  the  improvement  was  made. 
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without  reference  to  the  purposes  for  which  it  may  be  used. 
No  separate  assessment  was  there  made,  none  suggested,  and 
the  measure  of  damages  adopted  is  wholly  inconsistent  with 
that  mode  of  assessment. 

As  the  streets  and  alleys,  laid  out  and  about  to  be  opened  in 
the  borough  of  Parkesburg,  were  laid  out,  enacted  and  oiv 
dained  by  the  burgess  and  council  of  that  borough,  and  the 
proceeding  to  assess  the  damages  is  under  the  act  of  1856,  we 
are  of  opinion  that  the  county  of  Chester  cannot  be  held  for 
any  part  of  the  damages. 

The  proceedings  of  the  Court  of  Quarter  Ses- 
sions of  Chester  county  are  therefore  reversed. 


APPEAL  OF  CLARA  RYON. 

[Estate  of  Esther  Maginnis.] 

FROM    THE    DECREE    OP    THE    ORPHANS'    COURT  OF  SCHTTL- 

KILL  COUNTY. 

Argued  February  20, 1889— Decided  March  11, 1889. 

(a)  A  testatrix  having  an  undivided  interest  in  realty  subject  to  the  cur- 
tesy estate  of  her  father,  provided  by  her  will :  •*  As  to  such  estate,  as 
it  has  pleased  God  to  entrust  me  with,  I  dispose  of  the  same  as  follows :  ^* 
Then  follow  certain  legacies,  after  which  the  will  proceeded  : 

(6)  ♦*  As  to  the  remainder  of  my  interest I  direct  that 

it  shall  be  disposed  of  as  follows,  viz. :  If  said  estate  is  sold  before  the 
death  of  my  beloved  father,  then  one  half  of  said  remainder  shall  be 
paid  to  him  absolutely,  and  the  remaining  half  shall  be  given  to  my  sis- 
ter, Mrs.  Clara  Ryon." 

1.  In  such  case,  though  it  may  have  been  the  intention  of  the  testatiix  to 
dispose  of  the  whole  of  her  estate,  the  provision  for  her  father  was 
clearly  conditioned  upon  a  sale  of  the  land  in  his  lifetime,  but  that  for 
her  sister  was  independent  of  any  condition. 

2.  That  the  condition  upon  which  one  half  of  the  remainder  should  be 
paid  to  her  father  having  failed  by  reason  of  his  death  before  the  sale 
of  the  land,  the  provision  for  him  lapsed  and  was  to  be  distributed  to 
the  heirs  at  law  of  the  testatrix  under  the  intestate  laws. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and  Mc- 
COLLUM,  JJ. 
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No.  844  January  Tenn  1889,  Sup.  Ct.;  court  below,  No. 
....  1888,  O.  C. 

In  the  distribution  of  the  estate  of  Esther  Maginiiis,  de- 
ceased, by  Mr,  J.  W.  Moyer^  auditor  appointed  for  the  purpose, 
it  was  shown  by  the  testimony  that  Margaret  Maginnis  died  at 
Potts ville  on  July  5, 1868,  leaving  to  survive  her  a  husband, 
John  Maginnis,  and  four  children,  to  wit:  Harry  Maginnis; 
Mary  Ellen,  who  married  John  Connor  and  died  before  Esther, 
leaving  two  children ;  Esther  Maginnis,  and  Clara,  who  mar- 
ried Michael  J.  Ryon.  Mrs.  Margaret  Maginnis  left  a  house 
and  lot  in  Pottsville  which  she  devised  to  her  husband  and 
the  four  children  in  equal  parts.  The  husband  refused  to  take 
under  her  will,  and  claimed  a  life  estate  in  the  property,  which 
then  went  to  the  children  subject  to  his  life  estate. 

Esther  Maginnis  died'  on  August  25,  1888,  leaving  a  will 
dated  July  17,  1883,  duly  admitted  to  probate,  the  disposing 
provisions  of  which  were  as  foUows : 

''  As  to  such  estate,  as  it  has  pleased  God  to  entrust  me  wit]^, 
I  dispose  of  the  same  as  follows,  viz. : 

"Item:  I  direct  that  seventy-five  dollars  be  paid  to  my 
uncle  Wm.  Ford  out  of  my  interest  in  my  mother's  estate. 

"  Item :  I  direct  that  one  hundred  dollars  be  expended  in 
procuring  two  tombstones,  one  to  be  placed  over  my  beloved 
mother's  grave,  and  one  to  be  placed  over  the  grave  of  my 
beloved  niece,  Clara  Ryon,  out  of  said  interest. 

"Item:  I  ^ve  and  bequeath  unto  Father  Gallagher,  my 
spiritual  adviser,  the  sum  of  fifty  dollars. 

"Item:  I  give  and  bequeath  unto  my  brother,  Henry  Ma- 
ginnis, the  sum  of  fifty  dollars,  out  of  said  interest. 

"Item:  As  to  the  remainder  of  my  interest  in  the  estate 
of  my  beloved  mother,  I  direct  that,  after  deducting  funeral 
expenses  and  all  other  lawful  debts,  it  shall  be  disposed  of  as 
follows,  viz. :  If  said  estate  is  sold  before  the  death  of  my  be- 
loved father,  then  one  half  of  said  remainder  shall  be  paid  to 
him  absolutely,  and  the  remaining  half  shall*  be  given  to  my 
sister,  Mrs.  Clara  Ryon,  or  her  heirs  or  assigns." 

The  father  died  in  1884,  and  afterward  partition  proceedings 
were  instituted  which  resulted  in  a  sale  of  the  house  and  lot 
in  Pottsville.  The  share  of  the  proceeds,  which  formed  the 
Vol.  cxxiv — 84 
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entire  estate  of  Esther  Maginuis,  amouuted  to  $1,801,  out  of 
which  was  paid  the  legacies  given  in  her  will  and  the  costs 
and  expenses  of  settling  her  estate,  leaving  a  net  residue  of 
#841.36,  for  distribution  by  the  auditor. 

Upon  the  foregoing  facts  the  auditor  made  the  following 
report : 

Clara  Ryon,  through  her  counsel,  claimed  that  she  was 
entitled  to  recover  the  whole  balance  for  distribution,  because 
John  Maginnis  having  died  before  the  sale,  the  legacy  lapsed, 
and  that  as  Mrs.  Ryon  therefore  remained  the  sole  legatee 
under  the  clause  of  the  will,  she  was  entitled  to  the  whole  fund. 
It  was  claimed  in  her  behalf  that  the  intention  was  manifest 
fi-om  the  will,  that  Harry  Maginnis,  testatrix's  brother,  should 
receive  no  other  sliare  of  the  decedent's  estate,  than  tliat  be- 
queathed to  him,  and  that  the  Connor  family  were  to  be 
excluded  altogether. 

On  the  other  hand  Mr.  Connor,  guardian,  and  Harry  Ma- 
gymis  claimed  to  participate  in  the  whole  fund. 

A  careful  reading  and  consideration  of  the  will  convinces 
your  auditor  that  the  testatrix  intended  to  dispose  of  her  entire 
estate ;  and  he  is  fully  convinced  that,  under  the  contingency 
that  has  arisen,  she  failed  to  do  so  as  to  the  portion  of  the 
estate  that  was  to  go  to  John  Maginnis,  if  the  real  estate  was 
sold  during  his  lifetime,  and  that  as  to  this  portion  she  died 
intestate.  It  may  therefore  be  admitted  that  the  testatrix  did 
intend  to  dispose  of  her  entire  estate.  Indeed,  the  whole  tenor 
and  scheme  of  the  will  indicates  clearly  that  intention.  In 
fact,  she  carried  out  that  intention  fully  in  the  will,  subject  to 
a  certain  contingency:  the  sale  of  her  propei-ty  during  her 
father's  lifetime,  which,  not  having  happened,  the  legacy 
lapsed. 

To  whom  did  it  lapse?  To  the  other  legatees?  Not  at  all. 
If  so  it  would  go  to  them  all  alike  in  equal  portions,  thus 
including  persons  not  related  by  blood  or  marriage.  It  could 
not  be  held  to  lapse  to  Mrs.  Ryon,  a  sister,  and  not  to  Harry 
Maginnis,  a  brother,  in  the  absence  of  provisions  to  that  effect. 
It  is  undoubtedly  true  the  legacy  did  lapse,  but  it  lapsed  to  the 
estate.  While  admitting  that  testatrix  intended  to  dispose  of 
her  entire   estate,  it  is  clear   she   failed  in  carrying  out  or 
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expressing  such  intention  in  language,  under  the  contingency 
that  subsequently  arose.  The  question  therefore  is  not  one  of 
intention,  but  one  of  fact.  Nothing  whatever  is  expressly  said 
in  the  will,  or  can  be  legally  implied,  as  to  what  disposition 
should  be  made  of  the  portion  bequeathed  to  testatrix's  father 
in  case  the  property  was  not  sold  durmg  his  lifetime,  and  hence 
your  auditor  holds  she  died  intestate  as  to  that  portion  of  the 
estate,  and  will  make  distribution  accordmgly. 

The  auditor  then  reported  a  distiibution  in  accordance  with 
his  opinion,  giving  one  half  of  the  fund  to  Clara  Ryon,  as  leg- 
atee, and  one  third  of  the  other  half  to  each  of  the  three  heirs 
of  testatrix,  as  in  an  intestacy.  Thei-eupon,  exceptions  were 
filed  on  behalf  of  both  Clai-a  Ryon  and  the  Connor  children. 

Said  exceptions  having  been  argued,  the  court.  Green,  J., 
filed  an  opinion,  which  after  quoting  the  will  of  Esther  Magin- 
nis,  proceeded  2 

The  father  died  before  her  estate  was  sold.  The  estate 
having  been  sold  after  his  death,  the  question  arises,  how  shall 
the  estate  be  distributed  ?  Is  there  sufficient  in  the  will  to 
goveni  the  distribution?  or  must  the  fund  be  distributed 
according  to  the  intestate  laws  of  the  commonwealth  ? 

The  auditor  comes  to  the  conclusion  that,  the  father  having 
died  before  the  sale,  the  legacy  to  him  lapsed ;  and  that  his 
share  must  be  distributed  according  to  the  intestate  laws.  But 
he  also  comes  to  the  conclusion  that  the  legacy  to  Mi"s.  Clara 
Ryon  did  not  lapse,  and  that  she  is  therefore  entitled  to  one 
half,  in  addition  to  her  distributive  share  in  the  other  half  as  an 
heir  of  the  decedent.  I  can  see  no  warrant  in  coming  to  such 
a  conclusion  from  the  language  of  the  will.  It  seems  plain  that 
if  one  legacy  lapsed,  then  the  others  did  also.  They  must  both 
either  stand  or  fall  together.  Otherwise  from  the  same  lan- 
guage we  draw  two  inconsistent  conclusions. 

It  may  be  taken  for  granted  that  the  testator  intended  to  dis- 
pose of  the  whole  of  her  estate,  yet  it  is  very  clear,  fi'om  the 
language  of  the  will,  that  she  has  only  done  so  in  a  certain  con- 
tingency. The  grammatical  construction  leaves  this  in  no 
doubt.  The  will  does  not  provide  for  the  distribution  of  her 
estate  in  the  event  of  a  sale  after  her  father's  death,  and  I  think 
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the  whole  of  the  remainder  must  be  distributed  under  the  intes- 
tate laws.  It  is  a  mere  guess  to  say  that  the  decedent  intended 
that  Mrs.  Clara  Ryon  should  at  all  events  have  the  one  half,  or 
that  she  should  have  the  whole  of  it,  as  is  contended  for  by  her 
counsel.  The  words  of  the  will  do  not  show  tliatsuch  was  the 
intention  of  the  decedent. 

The  distribution  reported  by  the  auditor  was  therefore  cor- 
rected in  accordance  with  the  foregoing  opinion,  and  the  entire 
fund  divided  into  three  equal  shares,  one  to  each  of  the  heirs 
at  law  of  the  testatrix. 

Thereupon  Clara  Ryon  took  this  appeal,  assigning  the  dis- 
tribution ordered  as  error. 

Mr,  A.  W.  SchcUckj  for  the  appellant  : 

1.  All  the  circumstances  surrounding  a  testator,  his  family, 
amount  and  character  of  his  property,  etc.,  may  and  ought  to 
be  taken  into  consideration  in  giving  a  construction  to  his  wilL 
First  find  out  the  general  intent,  and  then  as  far  as  the  lan- 
guage will  permit,  interpret  particular  expressions  accordingly. 
Every  sentence  and  word  must  be  considered,  and  the  inten- 
tion of  the  testator  drawn  from  the  words  of  a  will  taken 
altogether  inust  govern :  8  Jarman  on  Wills,  5th  Am.  ed.,  706 ; 
2  Williams  on  Executors,  4th  Am.  ed.,  925,  927,  931,  982; 
Postlethwaite's  App.,  68  Pa.  480 ;  Board  of  Missions'  App.,  91 
Pa.  515  ;  Schott's  Est.,  78  Pa.  42 ;  Ferry's  App.,  102  Pa.  207 ; 
Raudenbach's  App.,  87  Pa.  54;  Hofius  v.  Hofius,  92  Pa.  807. 

2.  To  render  the  whole  will,  and  every  part  of  it,  effective, 
we  must  construe  the  doubtful  phrase  in  subordination  to  the 
original  residuary  bequest.  This  clearly  and  unequivocally 
disposes  of  the  whole  of  the  estate  of  the  testatrix,  unless  it 
had  been  sold  before  the  death  of  the  father,  in  which  event 
the  father  would  have  got  half  of  it ;  but,  he  dying  before  the 
sale,  the  whole  residue  remains  Clara  Ryon's :  Finney's  App., 
113  Pa.  18;  Miller's  App.,  113  Pa.  466.  There  is  nothing 
which  requires  an  Orphans'  Court  to  make  an  unjust  decree. 
It  has  full  power  to  do  equity  in  all  cases.  "The  Supreme 
Court  of  this  commonwealth  shall,  in  all  cases  of  appeal  from 
the  definitive  sentence  or  decree  of  the  Orphans'  Court,  hear 
and  determine  the  same,  as  to  right  and  justice  may  belong : " 
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§  4,  act  of  April' 14, 1835,  P.  L.  276 ;  Drennan's  App.,  118  Pa. 
187. 

Mr.  J.  B.  ReiUy  (with  him  Mr.  B.  IT.  O'Hare),  for  the 
appellees : 

1.  It  is  true,  words  may  in  some  cases  be  supplied  to  carry- 
out  a  defectively  expressed  intent,  but  not  to  create  another 
intent  when  one  is  distinctly  expressed,  as  here,  by  the  lan- 
guage of  the  will.  They  can  be  supplied  oniy  in  cases  neces- 
sary to  give  effect  to  the  most  unquestionable  purpose  of  the 
testator :  Vamer's  App.,  87  Pa.  427.  There  is  no  difficulty  in 
the  interpretation  of  this  will. 

2.  The  will  itself  makes  no  provision  for  the  contingency 
which  has  arisen,  and  it  would  be  but  the  wildest  conjecture  to 
gather  from  it  the  intention  of  the  testatrix  as  to  the  disposi- 
tion to  be  made  of  her  estate  in  the  present  emergency.  The 
case,  therefore,  being  one  simply  of  a  lapsed  legacy,  the  law  pre- 
scribes the  remedy,  to  distribute  the  residue  accoixiing  to  the 
intestate  laws :  Neff's  App.,  62  Pa.  826 ;  Yard  v.  Murray,  86 
Pa.  114. 

3.  Where  the  meaning  of  a  devise  or  bequest  is  uncertain, 
the  law  will  adhere  as  closely  as  possible  to  the  general  rules 
of  inheritance.  Whoever  claims  against  the  law  of  descent, 
must  show  a  satisfactory  written  title :  Grim's  App.,  89  Pa. 
383 ;  Hoffner  v.  Wynkoop,  97  Pa.  130 ;  Fitzwater's  App.,  94 
Pa.  141 ;  Stehman's  App.,  45  Pa.  398 ;  France's  Est.,  75  Pa. 
220 ;  Mmter's  App.,  40  Pa.  Ill ;  Horwitz  v.  Norris,  60  Pa. 
261. 

Opinion,  Mr.  Justice  Clark  : 

This  case  turns  upon  the  proper  and  true  construction  of 
the  last  will  and  testament  of  Esther  Maginnis,  deceased.  The 
questions  involved  arise  in  the  distribution  of  her  estate.  The 
facts  are  not  seriously  disputed.  We  find  them  stated  in  the 
paper  books  substantially  as  follows : 

The  testatrix  was  a  daughter  of  Mrs.  Margaret  Maginnis, 
who  died  in  the  year  1868,  seised  of  certain  real  estate,  and 
leaving  to  survive  her  a  husband,  John  Maginnis,  and  four 
children,  viz. :  Harry,  Mary  Ellen,  intermanded  with  John 
Connor,  Esther,  and  Clara,  intermarried  with  Michael  J.  Ryon. 
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By  the  will  of  Margaret  Maginiiis,  the  children  were  entitled 
to  the  real  estate  equally,  in  fee,  subject  to  the  life  estate  of 
their  father,  who  claimed  as  against  the  will  his  right  as  tenant 
by  the  curtesy. 

At  the  time  of,  and  for  some  time  prior  to,  the  death  of  Es- 
ther Maginnis,  the  father,  John  Maginnis,  Elsther  Maginnis, 
and  Clara  Ryon,  with  her  children,  constituted  the  family. 
Esther  died  August  25, 1883.  By  her  last  will  and  testament, 
executed  July  IJ,  1883,  she  bequeathed  to  her  brother,  Harry 
^Maginnis,  fifty  dollars  (#50) ;  and  after  some  other  bequests, 
declared  in  conclusion  as  foUoAvs : 

"  As  to  the  remainder  of  my  interest  in  the  estate  of  my 
beloved  mother,  I  direct,  that  after  deducting  f uneml  expenses, 
and  all  other  lawful  debts,  it  shall  be  disposed  of  as  follows, 
viz. :  If  said  estate  is  sold  before  the  death  of  my  beloved 
father,  then  one  half  of  said  remainder  shall  be  paid  to  him, 
absolutely,  and  the  remaining  half  shall  be  given  to  my  sister, 
Mrs.  Clara  Ryon,  or  her  heirs  or  assigns." 

John  Maginnis  died  in  the  summer  of  1884,  and  in  the  fol- 
lowing year  the  real  estate  of  Margaret  Maginnis,  deceased, 
under  proceedings  in  partition,  was  sold.  Esther's  interest  in 
the  proceeds  amounted  to  #1,301.  After  paying  certain  specific 
legacies,  as  to  which  there  is  no  dispute,  including  the  #50  to 
Harry,  and  deducting  the  costs  and  expenses  of  administration, 
the  net  residue  was  #841.36,  which  is  the  fund  for  distribution, 
under  the  clause  of  her  will  which  we  have  quoted. 

The  appellant's  contention  is,  first,  that  the  testatrix's  plain 
purpose  was  to  dispose  of  her  whole  estate ;  that  Clara  Ryon 
was  the  principal  object  of  her  bounty,  and  was  the  sole  resid- 
uary legatee,  subject  to  the  proviso  that  if  the  I'eal  estate  was 
sold  whilst  her  father  lived,  he  should  get  one  half,  and  Clara 
the  other  half ;  and,  second,  if  this  construction  cannot  be  sus- 
tained, that  she  is,  in  any  event,  entitled  to  the  one  half.  The 
latter  was  the  construction  of  the  will  adopted  by  the  auditor. 

The  appellees  contend,  however,  that  the  testatrix,  Esther 
Maginnis,  only  disposed  of  this  residue  in  a  certain  contingency ; 
that  is  to  say,  if  the  estate  should  be  sold  in  the  lifetime  of 
her  father ;  and,  as  that  contingency  did  not  happen,  the  lega- 
cies lapsed  to  the  estate,  and  the  fund  must  be  distributed  as  if 
the  testator  had  died  intestate.     The  court  below,  oveiTuling 
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the  auditor,  adopted  this  construction  of  the  will,  and  the  distri- 
bution was  made  accordingly. 

The  estate  of  the  testatrix  consisted  wholly  of  her  interest 
under  her  mother's  will,  and  it  is  very  plain  that  her  intention 
was  to  dispose  of  the  whole.  She  says :  "  As  to  such  estate, 
as  it  pleased  God  to  entrust  me  with,  I  dispose  of  the  same  as 
follows,"  etc.  After  making  certain  specific  bequests,  she  says : 
"  As  to  the  remainder  of  my  interest  in  the  estate  of  my  be- 
loved mother,  I  direct  that  after  deducting,  etc.,  it  shall  be 
disposed  of  as  follows,"  etc.  It  is  a  matter  of  little  consequence, 
of  course,  what  her  intention  was,  if  she  actually  failed  to 
make  a  full  disposition ;  but  her  intention  being  manifest,  in 
the  words  of  the  will,  it  would  be  our  duty  to  carry  that  inten- 
tion into  effect,  if  the  will  is  reasonably  susceptible  of  a  con- 
struction consistent  with  that  purpose.  Notwithstanding  her 
obvious  intention,  we  think  she  failed,  in  a  certain  contingency, 
to  dispose  of  that  half  which  her  father  was  to  have,  if  the 
sale  was  effected  in  his  lifetime ;  but  we  are  inclined  to  agi*ee 
with  the  auditor  as  to  the  other  half.  If  the  estate  should  be 
sold  before  the  death  of  her  father,  she  dii-ects  that  one  half  of 
the  remainder  be  paid  to  her  father,  whilst  the  remaining  half 
of  the  remainder  of  her  estate  she  directs  shall  be  given  to  her 
sister.  The  terms  employed  in  this  clause  of  the  will,  in  view 
of  all  the  circumstances,  may  well  give  rise  to  doubt  as  to  the 
testatrix's  meaning.  Her  father  had  a  life  estate  in  the  pro- 
perty, and  if  it  should  be  sold  in  his  lifetime,  she  may  have 
supposed  it  proper,  as  well  as  just,  that  some  provision  should 
be  made  for  him,  but  no  such  reason  applied  in  the  case  of  her 
sister  Clara.  The  question  is,  .whether  the  contingency  ex- 
pressed in  the  beginning  of  this  clause  applies  to  the  father's 
legacy  alone,  or  was  intended  to  extend  to  the  devise  or  bequest 
to  her  sister.  The  provision  for  her  father  is  clearly  condi- 
tioned upon  a  sale  of  the  land  in  his  lifetime,  for  his  half  is  to 
be  paid  to  him ;  but  Clara's  half  of  the  remainder  of  her  estate 
is  to  be  ffiven  to  her,  which  is  consistent  with  the  idea  that  she 
was  to  have  her  half  whether  a  sale  was  made  or  not. 

In  the  construction  of  a  will  the  law,  in  doubtful  cases,  leans 
in  favor  of  an  absolute  rather  than  a  defeasible  estate ;  of  a 
vested  rather  than  a  contingent  one ;  especially  when  the  con- 
tingency is  an  arbitrary  one,  tending  to  produce  intestacy  against 
the  obvious  purpose  of  the  testator. 
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It  may  be,  as  the  appellant  contends,  that  the  testatrix  in* 
tended,  in  the  event  of  her  father's  death  before  a  sale,  her  sister 
Clara  should  have  the  whole,  but  she  has  not  so  provided ;  and 
that  this  was  her  intention  is  urged  in  vain,  in  the  absence  of 
anything  in  the  will  to  give  it  effect.  It  must  be  conceded 
that  this  case  is  not  free  from  doubt ;  we  are  of  opinion,  how- 
ever, that  we*  have  given  effect  to  the  true  intention  of  the 
testatrix,  as  it  is  expressed  in  her  will. 

The  decree  of  the  Orphans'  Court  is  there- 
fore reversed,  and  the  report  of  the 
auditor  confirmed;  the  appellees  to 
pay  the  costs  of  this  appeal. 


THOMAS  GORMAN  v.  COMMONWEALTH. 

ERROR  TO  THE  COURT  OF    QUARTER    SESSIONS    OF    SCHUYL- 
KILL COUNTY. 

Argued  February  22,  1889— Decided  March  11, 1889. 

(a)  An  indictment  on  ti*ial  contained  two  counts,  the  first  charging  forni- 
cation and  bastardy,  the  second  adultery ;  and  the  commonwealth  proved 
that  the  defendant  was  a  married  man  and  had  had  connection  with  a 
single  woman,  and  the  birth  of  a  child  therefix)m. 

(b)  The  commonwealth  was  then  granted  leave  to  strike  from  the  indict- 
ment the  charge  of  fornication,  **  and  to  amend  the  second  count  so  as 
to  include  the  charge  of  bastardy  in  accordance  with  the  evidence ;"  and 
on  the  indictment  as  amended  the  verdict  was,  •*  guilty  of  adultery  and 
bastardy." 

1.  In  such  case,  nothing  was  added  to  or  altered  in  the  indictment,  other 
than  to  withdraw  the  formal  charge  of  fornication  and  to  unite  the 
charge  of  bastardy,  as  specifically  charged  and  proven,  with  that  of 
adultery. 

2.  Whether  the  charge  be  fornication  and  bastardy,  adultery,  or  seduction, 
the  essential  fact  which  constitutes  the  offence  is  fornication,  these  said 
offences  existing  by  reason  of  the  several  peculiar  aggravations  accom- 
panying the  commission  of  the  fornication. 

8.  A  count  for  adultery,  dnuvn  according  to  established  precedents  recog- 
nized by  the  courts  prior  to  the  crimes  act,  will  be  adjudged  sufficient 
though  not  pursuing  the  language  of  §  36,  act  of  March  81,  1860,  P.  L. 
892. 
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4.  As  it  was  charged  that  the  defendant,  a  married  man«  did  com- 
mit adultery  with  the  prosecutrix  and  a  bastard  child  upon  her  body 
did  beget,  the  omission  of  the  name  of  defendant's  wife,  even  if 
necessary,  was  but  a  matter  of  form  to  be  set  up  before  the  jury  was 
swom,  and  not  afterward. 

5.  As  the  offence  of  fornication,  or  adultery,  might  be  established 
though  a  child  was  not  begotten,  the  birth  of  the  child  in  consequence 
thereof  was  but  proof  of  the  bastardy,  and  unnecessary  to  be  averred 
in  the  indictment,  to  sustain  the  judgment  on  the  verdict. 

Before  Paxson,  C.  J.,  Green,  Clark,  McCollum  and 
Mitchell,  JJ.  ^ 

No.  153  January  Teim  1889,  Sup.  Ct. ;  court  below.  No. 
September  Term  1888,  Q.  S. 

On  September  8, 1888,  the  grand  jury  returned  as  a  true 
bill  an  indictment  charging : 

In  the  first  count,  that  Thomas  Gorman,  on,  ^tc.,  at,  etc., 
"  with  force  and  arms,  etc.,  did  commit  fornication  with  a  cer- 
tain Ellen  Colihan,  and  a  female  bastard  child  on  the  body  of 
her,  the  said  Ellen  Colihan,  then  and  there  did  beget,  con- 
trary," etc. 

In  the  second  count,  that  the  said  Thomas  Gorman,  aftei^ 
ward,  to  wit,  on,  etc.,  at,  etc.,  "  did  commit  the  crime  of  adul- 
tery with  one  Ellen  Colihan  by  then  and  there  having  carnal 
knowledge  of  the  body  of  her,  the  said  Ellen  Colihan,  the  said 
Thomas  Gorman  being  then  and  there  a  married  man  and 
having  then  and  there  a  lawful  wife  alive,  contrary,"  etc. 

The  case  being  called  for  trial,  on  September  10, 1888,  before 
Green,  J.,  the  defendant  pleaded,  not  guilty ;  issue. 

The  commonwealth  then  proved  that  on  October  7, 1887, 
in  the  county  of  Schuylkill,  the  defendant  had  carnal  connec- 
tion with  Ellen  Colihan,  a  single  woman,  and  that  a  female 
child  was  begotten  which  was  born  in  the  county  on  May  26, 
1888.  It  was  admitted  that  the  defendant  was  a  married  man. 
The  defendant  did  not  cross-examine  the  prosecutrix,  the  only 
witness  testifying  for  the  commonwealth,  but  called  upon  the 
commonwealth  to  elect  upon  which  count  of  the  indictment  a 
conviction  was  claimed. 

The  district  attorney  then  moved  the  court  for  leave  "  to 
stiike  out  from  the  indictment  the  charge  of  fornication,  and  to 
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amend  the  second  count  so  as  to  include  the  charge  of  bastardy 
in  accordance  with  the  evidence."     The  motion  was  allowed.^ 

The  cause  was  submitted  upon  the  evidence  and  the  charge 
of  the  court,  and  the  jury  returned  a  verdict  that  the  defend- 
ant was  "guilty  of  adultery  and  bastardy." 

The  defendant  then  moved  in  arrest  of  judgment,  and 
assigned  as  the  ground  thereof,  that  the  count  of  the  indictment 
upon  which  he  was  convicted  did  not  so  charge  the  offence  of 
adultery  as  to  authorize  the  court  to  enter  judgment  against 
the  defendant  upon  it. 

On  October  15, 1888,  the  court,  Green,  J.,  filed  the  follow- 
ing opinion  and  decree  : 

The  indictment  in  this  case  contained  two  counts,  one 
charging  fornication  and  bastardy,  the  other  adultery.  Before 
the  trial,  the  defendant  filed  a  motion  to  quash  without  assigning 
any  reasons.  This  was  overruled.  The  evidence  upon  the 
trial  clearly  made  out  the  case ;  the  commonwealth  proving 
a  single  illicit  connection  between  the  parties,  and  the  defend- 
ant admitting  he  was  a  married  man.  The  commonwealth 
thereupon  rested.  The  counsel  for  the  defendant  thereupon 
asked  the  commonwealth  to  elect  upon  which  count  a  convic- 
tion was  claimed.  The  commonwealth,  instead  of  resisting 
the  claim,  acquiesced  in  it,  and  elected  to  proceed  upon  the 
count  for  adultery.  Why  they  should  have  acquiesced  in  this 
demand  of  the  defendant,  we  are  at  a  loss  to  understand. 

It  seems  to  have  been  based  upon  the  idea  that  as  but  a 
single  act  of  illicit  intercourse  was  proven,  a  conviction  upon 
the  indictment  generally  would  be  a  double  conviction  for  a 
single  act,  authorizing  the  court  to  impose  sentence  upon  each 
count.  I  cannot  realize  the  force  of  this  objection.  It  is  a 
matter  of  every-day  practice  to  join  different  offences  in  the 
same  indictment  when  they  are  of  the  same  nature ;  as  in 
indictments  for  larcency  or  receiving  stolen  goods,  etc. :  Com- 
monwealth V.  Gillespie,  7  S.  &  R.  469 ;  Stevick  v.  Common- 
wealth, 78  Pa.  460.  A  felony  triable  in  the  Quarter  Sessions 
may  be  joined  with  a  misdemeanor  growing  out  of  the  same 
transaction  and  part  of  it,  and  the  defendant  may  be  convicted 
of  the  lesser  offence :  Hunter  v.  Commonwealth,  79  Pa.  508. 
It  necessarily  follows  that  two  counts  for  misdemeanors  growing . 
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out  of  the  same  transaction  may  be  likewise  joined  in  the  same 
indictment,  when  but  a  single  offence  has  been  committed. 
It  is  very  usual  to  charge  it  in  various  ways  in  two  or  more 
counts,  so  as  to  make  the  charge  conform  to  any  turn  the  evi- 
dence might  take,  as  in  indictments  charging  assault  and 
battery,  aggi-avated  assault  and  battery,  and  assault  and  battery 
with  intent  to  kill,  or  with  intent  to  commit  rape.  This  is 
recognized  practice :  Commonwealth  v.  Dobbins,  2  Pars.  380 ; 
Hen  wood  v.  Commonwealth,  52  Pa.  424;  and  the  common- 
wealth is  not  put  to  an  election  on  which  count  a  conviction 
is  asked.  That  is  for  the  jury  to  say  under  the  evidence.  A 
conviction  under  the  gi-eater  offence  charged,  including  a  con- 
viction under  the  lesser,  when  both  are  of  the  same  nature ;  a 
conviction  for  adultery,  necessarily  including  the  offence  of 
fornication,  because  the  lesser  is  included  within  the  greater, 
the  commonwealth  may  claim  a  conviction  under  both  counts 
of  such  an  indictment,  when  the  offence  has  been  made  out  by 
proper  proof.  Why  should  not  this  be  the  case  when  it  has 
been  decided  that  under  an  indictment  charging  adultery,  the 
jury  may  convict  of  simple  fornication  ?  Commonwealth  v. 
Salman,  1  Leg.  Chron.  320.  For  these  reasons  I  think  the 
commonwealth  could  not  have  been  compelled  to  elect  upon 
which  count  to  proceed. 

But  it  is  useless  to  discuss  this  at  any  greater  length.  The 
commonwealth  having  made  its  election  and  the  jury  having 
convicted  the  defendant  of  adultery  and  bastardy,  the  defend- 
ant now  asks  the  judgment  to  be  arrested  on  the  ground  that 
the  count  charging  adultery  does  not  aver  that  Ellen  Colihan, 
the  prosecutrix,  was  not  the  wife  of  the  said  Thomas  Gorman ; 
the  charge  being  that  the  said  Thomas  Gorman  "  did  commit 

the  crime  of  adultery  with  one  Ellen  Colihan the  said 

Thomas  Gorman  being  then  and  there  a  married  man  and  hav- 
ing then  and  there  a  lawful  wife  alive.'*  This  is  the  question 
which  now  confronts  us.  It  is  absolutely  necessary  that  there 
should  be  an  averment  that  Ellen  Colihan  w^  not  his  lawful 
wife,  in  order  *to  exclude  any  inference  that  she  might  be. 

I  find  no  decisions  in  this  state  expressly  upon  this  point, 
but  I  doubt  whether  any  indictment  was  ever  adjudged  defec- 
tive, after  trial  and  conviction,  which  showed  by  necessary  im- 
plication that  defendant  was  not  either  the  husband  or  wife  of 


Digitized  by 


Google 


540  EASTERN  DISTRICT,  1889. 

Opinion  of  Court  below. 

the  person  with  whom  the  offence  was  committed.  The  fact 
that  the  indictment  charges  the  defendant,  Thomas  Gorman,  to 
have  committed  the  offence  with  a  person  by  the  name  of  Ellen 
Colihan  would  probably  be  not  sufficient  to  raise  such  necessary 
implication ;  but  I  think  it  is  necessarily  implied  in  the  charge 
that  he  did  commit  adultery  with  her,  he  being  then  and  there 
a  married  man,  the  charge  of  adultery  with  her  necessarily 
implying  that  she  was  not  his  wife. 

In  the  absence  of  direct  authority  the  ancient  and  approved 
forms  and  precedents  are  of  great  weight  in  determining  such 
questions.  I  find  that  the  indictment  in  this  case  follows  the 
form  as  laid  down  in  Wharton's  Prec.  of  Indictments,  584,  and 
which,  according  to  the  foot  note,  was  also  the  form  as  laid 
down  in  Reed's  Digest,  a  still  earlier  publication.  I  find  also 
that  in  indictments  for  fornication  in  this  state,  a  form  of  the 
same  kind  is  used  as  in  adultery,  there  being  no  averment  that 
the  party  with  whom  the  fornication  was  committed  was  not 
the  wife  or  husband  of  the  offender.  If  the  position  taken  by 
the  defendant  in  this  case  is  correct,  it  would  be  as  necessary 
to  insert  such  an  averment  in  an  indictment  for  fornication  as 
in  one  for  adultery. 

Even  if  the  indictment  were  objectionable  in  this  respect,  it 
would,  I  think,  be  clearly  amendable  under  our  criminal  proce- 
dure act  of  1860,  §  11.  Under  the  liberal  construction  given 
to  that  act,  amendments  which  do  not  affect  the  substantial 
merits  of  the  case  are  readily  allowed.  This  is  especially  the 
case  when  the  objection  to  the  form  of  the  indictment  is  not  ex- 
posed until  after  verdict.  In  the  Commonwealth  v.  Harris,  1 
Leg.  Gaz.  455,  it  was  decided  that  an  indictment  might  be 
amended  by  inserting  the  technical  words  substantially  charged. 
See  also  Davis  v.  Commonwealth,  4  Cent.  R.  711,  to  the  same 
effect.  For  these  reasons  the  motion  in  arrest  of  judgment 
must  be  overruled. 

And  now,  Oct.  15, 1888,  motion  in  arrest  of  judgment  over- 
ruled. 

On  December  3,  1888,  judgment  was  passed  that  the  defend- 
ant, on  the  charge  of  adultery,  pay  a  fine  of  $75  and  costs  and 
undergo  an  imprisonment  in  the  county  prison  for  a  period  of 
four  months ;  and  on  the  charge  of  bastardy,  that  he  pay  to  the 
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prosecutrix  $25  lying-in  expenses,  and  f  1  per  week,  until  the 
child  should  arrive  at  the  age  of  7  years,  and  give  bond,  etc.* 
Thereupon  the  defendant  took  this  writ,  assigning  as  error : 

1.  The  order  allowing  the  amendment  of  the  second  count  of 
the  indictment.* 

2.  The  entering  of  judgment  upon  the  indictment  as  thus 
amended. 

8.  The  entering  of  judgment  for  bastardy  upon  the  amended 
count,  as  neither  in  the  original  nor  in  the  amended  count  was 
it  averred  that  the  child  was  bom. 

4.  The  judgment  entered  on  the  second  count.* 

Mr.  John  A.  Nash  (with  him  Mr.  Chas.  A.  Snyder  and  Mr. 
Wm.  A.  Marr^  for  the  plaintiff  in  error : 

There  are  three  elements  necessary  to  constitute  the  offence 
of  adultery  under  the  crimes  act  of  1860 :  (a)  That  the  man 
charged  with  the  offence  was  at  the  time  a  married  man; 
(6)  that  he  had  carnal  connection  with  a  woman ;  (c)  that 
the  woman  was  not  his  lawful  wife.  If  the  indictment  fail  to 
aver  either  of  these  facts  it  does  not  describe  the  offence  of 
adultery :  Commonwealth  v.  Corson,  4  Claii  271 ;  Common- 
wealth V.  Moore,  6  Met.  243;  Helfrich  v.  Commonwealth,  83 
Pa.  68 ;  Commonwealth  v.  Thompson,  2  Cush.  851 ;  Perdue  v. 
Commonwealth,  96  Pa.  811. 

Mr.  M.  M.  2/'  Velle  and  Mr.  John  Ryon  (with  them  Mr.  W. 
J.  Whitefiousey  District  Attomet/y  and  Mr.  R.  H,  Koch^y  for  the 
defendant  in  error : 

The  form  of  the  count  for  adultery  in  the  case  at  bar  has  the 
sanction  of  long  and  general  usage,  prior  to  the  crimes  act  of 
1860:  2  Wharton,  Crim.  L.,  8th  ed.,  §  1720;  Helfrich  v.  Com- 
morxwealth,  38  Pa.  68;  Commonwealth  v.  Kilwell,  1  Pittsb. 
255;  Respublica  v.  Roberts,  2  Dall.  124.  Moreover,  if  the 
omission  of  the  name  of  defendant's  wife  is  defective,  the  de- 
fect is  formal  and  should  have  been  objected  to  before  the  jury 
was  sworn:  Section  11,  act  of  March  31,  1860,  P.  L.  488; 
Phillips  V.  Commonwealth,  44  Pa.  197.  Afterwards,  the  in- 
dictment cannot  be  quashed  or  the  judgment  arrested :  Com- 
monwealth V.  Frey,  50  Pa.  245 ;  but  it  may  be  amended :  Davis 
V.  Commonwealth,  4  Cent.  R.  711 ;  Rough  v.  Commonwealth, 
78  Pa.  495. 
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OprniON,  Mr.  Justice  Clark  : 

The  indictment  in  this  case  contained  two  counts ;  one  for 
fornication  and  bastardy,  the  other  for  adultery.  During  the 
trial  the  defendant  called  upon  the  commonwealth  to  elect  upon 
which  count  a  conviction  was  claimed,  whereupon  the  common- 
wealth, not  challenging  the  defendant's  right  to  make  such  a 
demand,  moved  the  court  to  strike  out  the  charge  of  fornica- 
tion in  the  fii-st  coimt,  and  to  amend  the  second  count  so  as  to 
include  the  charge  of  bastardy,  which  was  done  accordingly. 
The  effect  of  this  was  to  charge  the  defendant  with  adultery 
and  bastardy,  both  of  which  offences  had  been  charged  in  the 
indictment  as  returned  by  the  grand  jury.  By  the  amendment 
notliing  was  added  to,  or  altered  in,  the  mdictment,  other  than 
to  withdraw  the  formal  charge  of  fornication,  (of  which  the 
defendant  certainly  could  not  complain),  and  to  unite  the 
charge  of  bastardy  with  that  of  adultery.  This  simply  affected 
the  form  X>i  the  indictment,  altering  no  matter  of  substance. 
If  the  first  count  had  been  withdrawn  wholly,  and  the  defend- 
ant had  been  brought  to  trial  on  the  charge  of  adultery,  it 
would  have  been  competent  for  the  jury,  in  a  certain  condition 
of  the  proofs,  to  have  found  him  guilty  of  fornication :  Dinkey 
V.  Commonwealth,  17  Pa.  126.  Whether  the  charge  be  forni- 
cation and  bastardy,  adultery  or  seduction,  the  essential  fact 
which  constitutes  the  ciime  is  fornication ;  these  several  offences 
exist  by  reason  of  the  several  peculiar  aggravations,  which  in 
each  case  accompany  the  perpetration  of  the  crime :  Dinkey  v. 
Commonwealth,  supra.  The  charge  of  adultery,  therefore,  of 
which  the  defendant  was  found  guilty,  necessarily  embraced 
the  crime  of  fornication ;  and,  as  bastardy  was  also  specifically 
charged  and  proven,  in  further  aggravation  of  the  offence,  the 
just  and  appropriate  penalties  of  the  law  were,  we  think,  rightly 
imposed. 

The  count  for  adultery,  although  not  expressed  in  the  words 
of  the  statute,  was  drawn  according  to  the  established  prece- 
dents, recognized  by  the  courts  and  the  profession  in  this  state 
for  half  a  century  and  more,  prior  to  the  passage  of  the  crimes 
act  of  1860.  That  act  merely  gave  us  an  authoritative  defini- 
tion of  adultery,  but  it  defined  it  according  to  the  understand- 
ing which  we  had  of  that  offence  prior  to  its  passage;  the 
essential  and  characteristic  features  of  the  crime  were  precisely 
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the  same  before  as  since  the  act  of  1860.  And  as  there  is  no 
requirement  that  indictments  must  pursue  the  words  of  the 
statute,  we  cannot  see  why  an  indictment  for  adultery  adjudged 
to  be  good  under  the  criminal  practice  and  procedure  prior  to 
the  act  of  1860,  may  not  be  considered  sufficient  now. 

The  defendant  comes  here  confessing  that  he  is  a  married 
man,  and  frankly  admitting  that  Ellen  Colihan  is  a  single  woman, 
yet  he  contends  that,  as  the  name  of  his  wife  is  not  set  forth 
in  the  indictment,  it  should  have  been  averred  that  Ellen  Coli- 
han was  not  his  lawful  wife ;  in  other  words,  that  he  is  not 
charged  with  the  commission  of  any  crime,  for,  as  respects  the 
indictment,  Ellen  Colihan  may  have  been  the  defendant's  wife. 
His  case  rests  upon  a  sheer  technicality.  The  defect,  if  there 
is  any,  affects  the  form,  not  the  substance  of  the  charge.  That 
the  defendant  is  a  married  man,  and  had  at  the  time  a  lawful 
wife  alive,  is  expressly  charged,  and  the  fact  is  admitted ;  that 
Ellen  Colihan  was  not  his  wife  is  necessarily  implied,  if  it  is 
not  plainly  expressed,  in  the  words  of  the  indictment.  The 
charge  is  that  the  defendant "  did  commit  the  crime  of  adultery 
with  one  Ellen  Colihan,"  and  "  a  female  bastard  child  on  the 
body  of  her  the  said  Ellen  Colihan  did  beget,"  etc.  The  omis- 
sion of  the  name  of  the  defendant's  wife  is  but  a  formal  matter, 
which  should  have  been  objected  to  before  the  jury  was  sworn, 
and  not  afterward :  Davis  v.  Commonwealth,  4  Cent.  R.  711 ; 
Rough  V.  Commonwealth,  78  Pa.  495. 

The  defendant  further  assigns  for  error,  that  the  indictment 
does  not  aver  the  birth  of  the  child.  The  crime  of  fornication, 
or  adultery,  may  be  established  although  a  child  is  not  begotten ; 
the  birth  of  the  child  in  consequence  thereof  is  tlje  proof  of 
bastardy,  and  under  our  practice  need  not  be  averred  in  the 
indictment. 

Upon  an  examination  of  the  whole  case,  we  are  of  opinion 

that  the  judgment  and  sentence  of  the  court  must  be  sustained. 

The  judgment  is  affirmed  and  the  record  remitted. 
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222       '6^ 

1.  Where  a  railroad  is  laid  down  upon  a  public  street  and,  thoujrh  at  grade, 
is  so  constructed  with  reference  to  the  property  of  an  abutting  owner, 
that  by  its  operation  in  a  lawful  inanner  access  to  the  property,  if  not 
actually  cut  off,  is  rend^-ed  dangerous,  the  company  is  liable  for  conse- 
quential injuries  under  §  8,  aiticle  XVI  of  the  constitution.* 

2.  It  would  be  an  unsavoiy  technicality  to  hold  that  a  railroad  laid  down 
by  the  curb  in  front  of  a  man^s  door,  with  ti*ains  constantly  passing  and 
repassing,  did  not  interfere  with  his  access  to  his  house,  and  was  not  an 
injuiy  caused  by  the  construction  of  the  ix)ad :  per  Mr.  Chief  Justice 
Paxson.  distinguishing  Penn.  R.  Co.  v.  Lippincott,  116.  Pa.  472,  and 
Penn.  R.  Co.  v.  Marchant,  119  Pa.  541. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  49  January  Term  1889,  Sup.  Ct. ;  court  below,  No.  42 
June  Term  1886,  C.  P. 

On  April  8, 1886,  Maurice  A.  Walsh,  Nicholas  Cantwell  and 
James  E.  Mulholland,  executors  of  the  last  will  and  testament 
of  the  Most  Rev.  James  F.  Wood,  Archbishop  of  Philadelphia, 
.  to  the  use  of  the  Most  Rev.  Patrick  John  Ryan,  Archbishop 
of  Philadelphia,  successor  to  the  Most  Rev.  James  F,  Wood, 
brought  an  action  in  case  against  the  Pennsylvania  Schuylkill 
Valley  Railroad  Company. 

The  declaration  set  forth  the  ownership  of  the  plaintiffs  of 
a  lot  of  ground  fronting  196  feet  on  Lafayette  street  at  the 
corner  of  Cherry  street,  in  the  borough  of  Norristown,  on 
which  were  erected  a  church  edifice  about  80  feet  back  from 
said  street,  in  the  rear  basement  of  which  was  a  parochial 
school-room,  a  parsonage  about  40  feet  back  from  said  street, 
and  three  tenement  houses  on  the  line  of  said  street;  and 
charged  that  the  defendant  company  had  "  construed  its  said 

*See  the  case  following  this. 
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highway  or  railroad  and  placed  and  laid  the  rails  thereof  along 
the  southwesterly  side  of  said  Lafayette  street  and  across 
Cherry  street  close  to  and  near  the  street  curbstone  in  front  of 
the  said  parsonage,  church  edifice  and  school,  messuage  and 
tenement  of  the  said  plaintiff,  and  has  continuously  and  con- 
stantly run  locomotives  and  cars  for  passengers  and  freight  to 
and  fro  over  and  upon  the  said  railroad  tracks  so  placed  and 
laid,  whereby  the  said  street  or  highway  is  obstructed,  closed 
and  destroyed  and  all  access  to  the  front  of  said  messuage  and 
tenement,  parsonage,  church  edifice  and  school  is  prevented, 
cut  off  and  taken  away,  and  the  same  rendered  difficult  and 
dangerous  of  approach,  and  the  said  parsonage,  church  edifice 
and  school  rendered  unfit  and  unsafe  for  use  as  a  parsonage, 
church  and  school,  and  their  value  wholly  and  totally  de- 
stroyed."   Issue. 

At  the  trial  on  December  26, 1887,  there  was  a  verdict  ren- 
dered for  the  defendant.  A  new  trial  having  been  granted, 
the  cause  was  called  for  trial  a  second  time  on  June  12, 1888, 
when  the  plaintiff  showed  title  beginning  by  a  deed  to  Right 
Rev.  John  Newman,  dated  in  1859,  bounding  the  property  in 
front  by  said  Lafayette  street,  followed  by  divers  mesne  con- 
veyances placing  the  title  in  the  Most  Rev.  James  F.  Wood, 
with  a  certified  copy  of  the  will  of  the  Most  Rev.  James  F. 
Wood,  duly  appointing  his  executors  to  convey  the  property 
to  his  successors.  It  was  then  shown  that  the  defendant  com- 
pany had  laid  its  roadway  on  Lafayette  street  on  the  side  next 
the  church  property,  the  outer  rail  of  the  track  being  about 
four  and  one  half  feet  from  the  curb  line  of  the  street ;  that 
convenient  access  to  the  church  and  school-room  was  interfered 
with,  and  the  services  in  the  church  interrupted,  by  the  noise 
of  passing  and  repassing  passenger  and  freight  trains. 

One  witness  for  the  plaintiffs,  William  H.  Bodey,  a  lumber 
merchant,  builder  and  architect,  testified  that  the  property  was 
destroyed  for  church  purposes,  and  put  the  depreciation  of  its 
market  value  at  about  $30,000.  On  cross-examination,  he  was 
asked  what  are  the  items  of  this  depreciation  ? 

"  A.  I  think,  taking  the  parsonage,  that  its  rental  value  has 
decreased  by  laying  the  railroad  directly  opposite  these  build- 
ings and  by  the  inconvenience  caused  by  it  and  by  running 
the  cars  over  it ;  I  do  not  know  that  just  laying  the  track  down 
Vol.  cxxiv — 35 
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would  depreciate  the  property  without  running  cars  over  it ;  I 
do  not  tliink  that  alone  would  affect  it  that  much,  if  there 
were  no  cars  running  over  it ;  I  do  not  know  as  I  can  say  how 
much  the  laying  of  the  track  would  affect  it,  it  would  affect  it 
some,  it  certainly  makes  some  inconvenience;  you  can  drive 
across  these  tracks  and  you  can  get  into  the  gmoves ;  when 
you  come  in  front  of  the  church  you  have  to  drive  directly 
with  them ;  Cherry  street  runs  directly  down  past  the  pai-son- 
age  and  the  church  is  a  considerable  distance  above ;  I  make 
up  my  estimate  from  the  general  inconvenience  caused  by  the 
railroad  in  passing  the  church,  the  noise  and  the  injury  to 
travel,  in  getting  to  and  from  the  church  and  the  danger;  I 
cannot  separate  them  and  tell  how  much  is  for  the  danger 
alone  ;  I  have  given  my  opinion  what  the  damages  are ;  it  is 
dangerous  to  travel,  and  when  there  are  funerals  there ;  I  do  not 
know  that  there  is  any  more  danger  in  crossmg  that  street  direct- 
ly than  there  is  in  crossing  other  tracks  in  Norristown;  right  at 
the  street,  I  do  not  think  there  is ;  the  track  is  laid  down  there  on 
Lafayette  street  and  planked  between  the  tracks  and  cobble 
stones  laid  in;  you  could  drive  lengthways,  straddle  of  the 
rails,  if  you  could  keep  out  of  the  grooves ;  I  think  there  is 
more  danger  there  in  crossing  the  railroad  tracks  than  at  other 
streets  in  Norristown,  when  they  have  church  services  there, 
because  there  are  a  great  many  more  people  there." 

Ignatius  F.  Horstman,  called  for  plaintiffs,  testified : 

"  I  preached  there  on  one  occasion  ;  the  first  and  only  time 
was  the  last  Sunday  in  May  of  this  year.  I  had  not  been  told 
anything  about  the  running  of  the  railroad,  and  I  commenced 
to  speak  about  ten  minutes  past  8,  and  after  I  had  been  speak- 
ing about  five  minutes,  a  train  came  along,  and  the  bells  ring- 
ing, and  there  was  a  rumbling  of  the  cars.  I  have  been 
preaching  for  21  years,  and  it  takes  a  good  deal  to  disturb  me, 
and  so  I  was  able  to  contend  it.  Some  five  minutes  later 
another  train  came  along  and  there  was  another  ringing  of  the 
bell." 

Objected  to. 

By  the  court :  "  I  will  allow  you  to  show  by  this  witness 
what  the  effect  of  running  a  train  on  this  road  is,  as  trains  are 
ordinarily  run,  and  not  negligently.  But  we  will  not  allow 
the  witness  to  testify  as  to  the  extent  and  the  number  of  trains 
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that  passed  on  any  particular  date.  I  will  allow  you  to  show 
by  this  witness,  what  the  effect  of  an  ordinary  running  of  a 
train  over  this  road  is  upon  the  church  services,  but  not  the 
extent  to  which  it  was  used  at  any  particular  time.*  " 

"Q.  Describe  how  the  services  were  affected  by  the  running 
of  that  train  ? 

"A.  I  had  to  stop  twice.  One  time,  perhaps  for  nearly  two 
minutes,  and  another  time  certainly  for  one  minute,  until  the 
train  passed  by,  because  no  on^  could  hear  a  word  thaik  I  Was 
saying." 

At  the  close  of  the  testimony  on  both  sides,  the  court, 
SwARTZ,  P.  J.,  charged  the  jury : 

The  railroad  company  had  a  lawful  right  to  occupy  this 
street,  and  they  cannot  be  made  to  remove  their  tracks ;  all 
that  can  be  required  of  the  company  is  to  pay  for  such  injury 
as  may  be  occasioned  by  the  construction  of  the  railroad  upon 
the  street,  provided  such  injury  is  covered  by,  or  is  embraced 
in  the  constitutional  provision  which  directs  that  municipal 
and  other  corporations  and  individuals  invested  with  the  priv- 
ilege of  taking  private  property  for  public  use  shall  make  just 
compensation  for  the  property  taken,  injured  or  destroyed  by 
the  construction  or  enlargement  of  their  works,  highways,  or 
improvements. 

The  ordinary  and  proper  use  of  a  railway  cannot  be  regarded 
as  an  element  of  damages,  unless  the  construction  of  that  rail- 
way interferes  with  the  property  of  the  claimant.  But  any 
interference  with  the  access  to  the  property,  by  locating  a 
railroad  on  a  highway  immediately  in  front  of  claimants'  prop- 
erty, so  as  to  obstruct  the  access  of  vehicles,  will  entitle  the 
plaintiffs  to  recover  the  damages  they  may  sustain  in  the 
market  value  of  their  property,  not  only  from  the  construction 
of  the  road,  but  from  the  lawful  operation  of  the  road ;  and 
[by  the  construction  we  mean  the  building  of  the  road  to  be 
used  for  ordinary  railroad  purposes.]  ^®  The  plaintiffs  in  this 
case,  before  the  construction  of  the  railroad,  enjoyed  the  right 
of  free  access  to  their  property  by  means  of  the  highway 
immediately  in  front  of  it.  Has  the  construction  of  the  defend- 
ant's works  taken  away  this  right  of  access,  or  has  the  way  to 
the  property  been  obstructed,  abridged,  or  interfered  with?    If 
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it  has,  then  you  will  allow  them  such  damages  as  they  have 
sustained  by  reason  of  the  construction  of  the  railroad  and  its 
lawful  operation ;  and,  by  lawful  operation  we  mean  the  run- 
ning of  trains  and  working  of  machinery  with  care  and  skill 
free  from  negligence ;  and  the  measure  of  damages  will  then  be 
the  loss,  if  any,  in  the  market  value  of  the  property,  occasioned 
by  the  construction  and  operation  of  the  road. 

Your  first  inquiry  will  therefore  be,  has  any  right  belonging 
to  this  property  been  interfered  with  by  the  construction  of 
the  railroad?  If  not,  that  is  the  end  of  your  inquiries  ;  if  it 
has,  then  you  will  inquire  what  damages,  if  any,  the  plaintiffs 
have  sustained,  not  only  from  the  construction  but  also  from 
the  lawful  opei-ation  of  the  road.  [You  will  say  whether  the 
construction  of  this  railroad  to  be  used  for  raiboad  purposes  on 
the  highway  immediately  in  front  of  the  property,  being  about 
four  and  one  half  feet  from  the  curb  line,  obstructs  the  access 
to  the  property  or  not.]  *®  If  a  railroad  company  were  to  con- 
stnict  its  road  this  side  of  Lafayette  street,  say  fifty  feet  north 
of  the  roadbed  of  Lafayette  sti'eet,  it  might  be  that  the  opera- 
tion of  the  road  causing  noise,  and  smoke,  and  dust,  would 
injure  the  plaintiffs'  property  by  reason  of  the  inconveniences 
and  noises  thus  produced,  and  such  injury  might  depreciate  the 
value  of  the  property  in  the  market ;  but  under  the  law  there 
could  be  no  recovery  for  such  noise,  smoke  and  dust,  because 
the  railroad  company  had  not  constructed  its  road  on  any 
property  of  the  plaintiffs,  nor  taken  away  any  right  of  the 
plaintiffs  nor  any  access  to  the  plaintiffs'  property,  nor  any 

right  that  belonged  to  them Now,  bearing  this  in 

mind,  that  for  such  damages  unless  there  is  a  taking  there  can 
be  no  recovery,  apply  your  own  view  and  the  evidence  in  this 
case  to  the  matter  before  you. 

The  reason  that  for  such  noises,  dust  and  smoke,  there  is  no 
recovery  where  there  is  nothing  taken  from  the  property  is, 
that  the  injury  is  one  that  is  common  to  everybody  who  lives, 
or  owns  property  in  the  vicinity  of  a  railway.  It  may  be  that 
the  party  living  close  by  or  conducting  a  particular  kind  of 
business  may  be  more  annoyed,  and  his  property  may  be  more 
injured  in  its  valuation,  than  another  man  who  is  further 
removed ;  but  the  difference  is  only  one  in  degree  and  not  in 
kind.    Here  you  have  a  railroad  located  on  the  street  next  to 
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the  plaintiffs'  property,  and  on  the  side  of  the  street  next  to 
the  plaintiffs'  property ;  and  your  inquiry  will  be  whether  from 
the  fact  that  this  company  constructed  its  raiboad  on  the 
south  side  of  the  street,  to  be  used  for  raih-oad  purposes,  the 
access  to  the  property  is  interfered  with  ?  Whether  any  rights 
were  taken  away  from  this  property  by  the  construction  of  the 
railroad  ?  You  have  heard  the  witnesses  on  the  part  of  the 
plaintiffs.  So  far  as  I  remember,  every  one  of  them  that  was 
inteiTOgated  upon  this  point  testified  that  the  access  to  this 
property  was  interfered  with,  that  it  was  not  safe  to  drive 
across  the  railroad,  or  along  the  railroad,  and  that  prudent 
men  would  not  so  use  the  south  side  of  that  street.  You  have 
also  heard  the  witnesses  on  the  part  of  the  defendant ;  some  of 
them  at  least,  saying  that  the  access  to  this  property  has  not 
been  interfered  with  at  all ;  that  the  street  is  in  such  a  condi- 
tion that  you  can  use  the  property  with  the  same  facilities,  and 
for  the  same  purposes  that  you  could  use  it  before ;  some  of 
them,  however,  saying  that  in  the  use  of  the  street  you  would 
have  to  be  watchful  for  the  passing  of  locomotives  or  railroad 
trains.  You  have  also  viewed  this  property,  and  this,  after  all, 
may  throw  more  light  upon  the  case  than  the  evidence  that  you 
have  heard;  and  from  all  that  is  in  this  case  you  will  say 
whether  that  property  has  been  interfered  with  by  the  location 
of  this  railroad  on  the  south  side  of  the  street ;  whether  any 
approach  to  it  has  been  taken,  whether  any  access  to  it  has 
been  interfered  with  or  destroyed.  If  there  has  been  an  injury 
done  there  by  the  construction  of  the  road  on  that  side  of  the 
street,  then  you  will  go  one  step  further,  and  you  will  inquire 
what  is  the  depreciation  in  the  market  value  of  this  property, 
not  only  by  reason  of  the  construction,  but  by  reason  of  the 
construction  and  lawful  operation  of  the  road.  If,  however,  you 
find  that  the  construction  of  this  railroad  upon  Lafayette  street 
does  not  interfere  with  any  right  that  belongs  to  this  property, 
then  your  inquiry  would  stop,  because  you  could  not  give  dam- 
ages for  noise,  dust  and  smoke  as  an  independent  matter. 
Suppose,  then,  you  find  that  it  is  necessary  for  you  to  inquire 
into  the  market  value  of  this  property,  affected  not  only  by  the 
construction  but  by  the  operation  of  the  road ;  you  will  then 
ascertain  what  is  the  difference  in  the  market  value  of  this 
property  immediately  before  the  construction  of  the  road,  and 
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immediately  after  the  construction  of  the  road,  and  if  you  find 
that  it  has  been  diminished  in  its  market  value,  then  you  will 
say  what  that  diminution  is  in  dollars  and  cents,  and  you  will 
add  interest  to  that  from  the  fii'st  day  of  January,  1884,  and 
render  your  verdict  for  that  amount. 

«««««  •«• 

The  plaintifb  request  me  to  instruct  you  as  follows : 

1.  The  deed  for  the  church  property,  which  describes  it  as 
"  bounded  on  Lafayette  street,"  vested  in  the  owners  the  right 
of  soil  to  the  middle  of  the  street.  The  public  had  the  right 
of  way  over  the  same  only ;  but  did  not  own  the  soil. 

Answer:  Refused.  It  is  true  that  such  description  in  the 
deed  is  sufficient  to  vest  in  the  owners  the  right  of  soil  to  the 
middle  of  the  street,  if  the  plaintiffs'  grantors  had  such  title  to 
convey ;  but  whether  the  grantoi-s  had  or  had  not  such  title, 
was  not  shown  in  this  case.  It  is  also  true  that  the  public  had 
the  right  of  way  over  the  street  and  no  ownership  in  the  soil. 

2.  The  plaintiffs  had  the  right  to  use  this  street  in  common 
with  the  public,  and  also  as  a  means  of  acce*ss  to  their  property. 
For  any  interference  with  this  right  of  access  they  are  entitled 
to  damages. 

Answer :  This  is  true,  provided  such  interference  with  the 
access  to  the  property  depreciated  its  market  value. 

3.  In  all  cases  where  land  is  taken  or  where  a  street  in  front 
of  property  is  appropriated  by  a  railway  company,  the  owners 
of  such  land  or  property  are  entitled  to  jtist  compensation, 
which  compensation  must  be  as  full  as  the  injury. 

Answer :  This  is  true,  provided  such  appropriation  of  the 
street  interfered  with  the  access  to  the  property,  or  infringes 
any  right  of  the  owners. 

4.  The  compensation  in  such  cases  must  be  for  consequen- 
tial as  well  as  for  direct  damages,  such  as  will  make  the  owner 
whole. 

Answer :  This  is  true. 

5.  The  mode  of  ascertaining  the  damages  is  to  allow  the 
owTiers  the  difference,  if  any,  in  the  market  value  of  the  prop- 
erty immediately  before  the  construction  of  the  raiboad  and 
immediately  after. 

Answer :  This  is  true,  if  such  difference  shows  a  deprecia- 
tion in  the  market  value.     Of  course  if  the  property  were 
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worth  more  in  the  market  after  the  construction  than  before, 
the  difference  would  not  be  the  damage  to  be  given  to  the 
plaintiffs ;  but  if  the  value  is  less  than  it  was  before,  then  that 
difference  will  be  the  damages  to  be  assessed  in  the  case. 

6.  The  plaintiffs  are  entitled  to  such  damages  as  shall  be 
pioved  by  reason  of  the  construction  of  the  railroad  and  of 

"  such  future  operations  of  such  railroad  as  shall  be  likely. 

Answer:  This  is  true.  If  you  find  the  plaintiffs  have 
proven  damages  by  reason  of  the  construction  of  the  road,  you 
will  not  only  assess  damages  for  the  construction,  but  for  such 
future  lawful  operation  of  the  road  as  is  likely.  And  you  will 
compute  interest  on  that  amount  from  the  first  day  of  Janu- 
ary, 1884. 

7.  The  jury  have  no  right  to  take  into  consideration  the 
probable  effect  of  their  verdict  upon  other  suits  for  damages. 

Answer :  This  is  true. 

8.  If  the^  jury  find  that  this  property  is  most  valuable  for 
church  uses,  and  that  those  uses  will  be  interfered  with  or  de- 
stroyed, then  they  must  allow  such  damages  as  are  proven, 
though  the  title  to  the  property  be  in  Archbishop  Ryan,  and 
though  he  do  not  attend  the  services  in  the  church. 

Answer :  This  is  true,  if  the  construction  of  the  railroad  in- 
terferes with  the  use  of  that  property. 

9.  The  jury  must  find  their  verdict  according  to  the  weight 
of  evidence.  They  must  not  disregard  the  weight  of  evidence, 
and  decide  independently  thereof,  upon  their  own  view. 

Answer :  This  is  true.  You  will  consider  the  evidence  in 
connection  with  your  view,  and  give  such  weight  to  the  evi- 
dence as  you  find  it  is  entitled  to. 

The  defendant  has  requested  me  to  instruct  you  as  follows : 

1.  The  defendant's  railroad  having  been  constructed  and 
laid  on  Lafayette  street,  where  it  had  and  has  the  lawful  right 
to  construct  and  maintain  the  same,  the  plaintiffs  are  not  en- 
titled to  recover  for  the  land  or  street  taken  for  such  construc- 
tion and  maintenance. 

Answer :  This  is  true.  If  the  plaintiffs  recover  it  is  not  for 
land  taken,  but  by  reason  of  the  appropriation  of  the  street, 
and  the  interference  with  the  access  to  the  plaintiffs'  property 
by  such  appropriation.^ 

2.  The  defendant  having  the  lawful  right  to  occupy  Lafay- 
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ette  street  with  its  railroad,  the  plaintiffs  have  no  legal  right 
to  object  to  the  same  thereon,  nor  by  reason  of  such  occupancy 
entitled  to  a  veixiict. 

Answer:  Refused.  The  first  part  of  this  proposition  is 
true ;  but  we  cannot  affirm  the  last  part.  It  is  true  that  the 
mere  fact  that  the  street  is  occupied  by  the  railroad  is  not  suf- 
ficient in  itself  to  entitle  the  plaintiffs  to  recover ;  but  you 
may  find  that  by  reason  of  such  occupancy  the  plaintiffs  are 
entitled  to  damages.* 

3.  There  can  be  no  compensation  for  injury  to  person  or 
property  unaccompanied  with  negligence  arising  from  the  op- 
eration or  use  of  the  defendant's  railroad,  constructed  on  a 
public  street  in  the  borough  of  Norristown  and  so  authorized 
by  law,  when  no  land  is  taken  from  the  plaintiffs,  nor  the 
grade  of  the  street  changed  by  excavations  or  embankments  by 
the  defendant  in  front  of  the  plaintiffs'  premises,  as  distin- 
guished from  its  construction,  and  if  the  jury  does  not  find 
negligence  on  the  part  of  the  defendant  causing  such  injuiy, 
the  plaintiffs  are  not  entitled  to  a  verdict. 

Answer :  Refused.  It  is  true  that  the  ordinary  and  proper 
use  of  a  milroad  cannot  be  regarded  as  an  element  of  damage 
unless  the  construction  of  the  railroad  interferes  with  the  prop- 
erty of  the  plaintiffs ;  but  we  cannot  say  that  if  the  jury  find 
that  this  railway  is  not  negligently  operated,  they  must  find  a 
verdict  against  the  plaintiffs.* 

4.  If  the  jury  find  that  by  reason  of  the  operation  of  the  de- 
fendant's railroad  the  plaintifife  are  personally  inconvenienced 
thereby,  such  inconvenience  is  not  such  a  legal  injury  to  the 
plaintiffs'  property  as  entitles  them  to  compensation,  and  for 
which  they  are  not  entitled  to  a  verdict. 

Answer :  This  is  true.  There  can  be  no  recovery  for  dam- 
ages for  pereonal  inconvenience;  but  if  the  access  to  the 
plaintiffs'  property  is  injured  by  the  construction  of  the  de- 
fendant's railroad,  then  the  inconvenience  occasioned  by  such 
interference  with  the  access  may  be  considered  by  the  jury  in 
determining  how  the  market  value  of  the  property  is  affected 
by  the  construction  and  operation  of  the  railroad.® 

5.  If  the  jury  find  that  persons  going  to  and  from  the 
plaintiffs'  property,  not  being  tenants  or  having  a  right  of 
property  therein,  are  inconvenienced  by  said  railroad,   the 
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plaintiffs  are  not  entitled  to  compensation,  for  such  persons,  as 
depreciating  the  value  of  the  property,  and  the  jury  have  no 
legal  right  to  consider  the  same,  and  for  which  the  plaintiffs 
are  not  entitled  to  a  verdict. 

Answer :  This  is  true.  The  plaintiffs  cannot  recover  dam- 
ages for  personal  inconvenience  to  others.  But  if  the  access 
to  plaintiffs'  property  is  injured  by  the  construction  of  the  de- 
fendant's railroad,  then  the  inconvenience  arising  from  such 
interference  of  access  must  be  considered  by  the  jury  in  de- 
termining how  the  value  of  the  property  is  affected  by  the 
construction  and  operation  of  the  railroad.' 

6.  Disadvantages  aiising  from  the  inconvenience  of  the 
plaintiffs  and  persons  crossing  the  railroad  in  front  of  the 
plaintiffs'  property,  constructed  in  the  public  street,  cannot  be 
taken  into  consideration  by  the  jury  as  a,  substantive  claim 
for  damages;  nor  can  speculative,  imaginary  or  contingent 
damages,  in  determining  what  injury,  if  any,  the  plaintiffs' 
property  has  suffered,  or  its  value  changed ;  and  without  such 
consideration  by  the  jury  for  these  items  the  verdict  must  be 
for  the  defendant. 

Answer :  Refused.  It  is  true  the  inconvenience  mentioned 
in  this  statement  cannot  be  taken  into  consideration  as  a  sub- 
stantive claim  for  damages,  nor  can  speculative,  imaginary  and 
contingent  damages  be  allowed ;  but  it  does  not  follow  from 
this  that  the  verdict  must  be  for  the  defendant,  for  the  jury 
may  find  that  the  plaintiffs  sustain  damages  other  than  those 
just  enumei-ated.® 

7.  The  testimony  in  this  case  being  that  the  plaintiffs'  prem- 
ises are  occupied  and  used  for  the  same  purposes  since  the  con- 
struction of  the  defendant's  railroad  as  they  were  before  said 
construction,  and  no  diminution  of  custom,  rents,  income,  af- 
fecting the  value  of  the  property  having  been  shown,  the  an- 
noyance or  inconvenience,  if  any,  suffered  by  the  plaintiffs  and 
those  who  see  proper  to  attend  the  services  therein  conducted, 
is  of  the  same  kind  if  not  in  degree,  suffered  by  all  other  per- 
sons in  the  community  who  desire  to  attend,  and  for  this  the 
plaintiffs  are  not  entitled  to  recover  as  an  injury  to  their  prop- 
erty. 

Answer :  This  is  true  if  the  jury  find  the  facts  as  stated  in 
the  point.     If  the  plaintiffs  did  not  suffer  except  the  personal 
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inconveniences  such  as  were  common  to  all  who  attend  the 
church,  they  cannot  recover. 

8.  The  measure  of  damages  in  this  case  is  the  legal  injury, 
if  any,  proved  to  have  been  suffered  by  the  plaintiffs  in  their 
property  by  the  construction  of  the  railroad  by  the  defendant. 

Answer :  This  is  true ;  except  that  if  the  plaintiffs'  property 
was  injured  by  the  construction  of  the  railroad,  then  they  can 
recover  damages  they  have  sustained  arising  from  the  con- 
struction and  lawful  opemtion  of  the  railroad. 

9.  If  the  jury  find  that  no  private  access  or  right  of  way 
from  Lafayette  street  to  the  plaintiffs'  pi-emises  has  been  de- 
stroyed or  injured  or  cut  off  by  the  construction  of  the  defend- 
ant's railroad,  the  verdict  should  be  for  the  defendant. 

Answer :  This  is  true,  unless  by  private  access  or  right  of 
way  is  meant  an  existing  or  established  way  across  the  street 
into  the  plaintiffs'  property,  li  the  access  to  plaintiffs'  prop- 
erty was  not  interfered  with  there  can  be  no  recovery.  The 
access  to  the  property  from  Lafayette  street  may  be  destroyed 
or  uiterfered  with,  and  yet  no  designated,  private  access  or 
right  of  way  may  have  existed  across  the  street  into  the  plaint- 
ifib'  property. 

10.  It  being  the  uncontradicted  testimony,  that  the  defend- 
ant's road  is  lawfully  constructed  on  Lafayette  street,  the 
plaintiffs  have  no  greater  right  to  its  use  than  the  defendant 
company  or  the  general  public ;  and  the  plaintiffs'  inconven- 
ience, if  any,  being  of  the  same  kind,  they  are  not  entitled  to 
recover  for  this. 

Answer :  This  is  true ;  that  is,  the  defendant's  road  is  law- 
fully constructed  on  Lafayette  street.  The  plaintiffs  may  have 
no  greater  right  to  the  use  of  the  street  than  the  defendant  or 
tlie  general  public,  and  they  cannot  recover  for  such  inconven- 
iences that  they  may  suffer  in  common  with  the  general  public, 
but  it  does  not  follow  from  this  that  the  plaintiffs  are  not 
entitled  to  recover  in  this  case.  If  the  jury  find  that  the 
access  to  plaintiffs'  property  was  injured  or  destroyed  by  the 
constniction  of  the  defendant's  railroad  on  Lafayette  street, 
they  must  compensate  them  for  any  diminution  in  the  market 
value  occasioned  by  the  construction  and  lawful  operation  of 
the  railroad.^ 

11.  Under  all  the  testimony  in  this  case  the  defendant  is 
entitled  to  a  verdict. 
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Answer :  This  is  refused.^ 

The  jury  rendered  a  verdict  in  favor  of   plaintiffs    for 
$24,082.50.    A  rule  for  a  new  trial  having  been  discharged, 
judgment  was  entered  on  the  verdict,  when  the  defendant 
company  took  this  writ  assigning  as  error,  inter  alia : 
2.  The  admission  of  plaintiffs*  offer.* 
3-9.  The  answers  to  the  defendant's  points.*  ^  ^ 

10.  The  parts  of  the  charge  embraced  in  [  ]  ^^ 

11.  The  answer  to  the  defendant's  point.^^ 

Mr.  O.  H.  Stinsan  and  Mr.  Wayne  MacVeagh^  for  the  plaint- 
iff in^error  : 

I.  Is  the  defendant  company  liable  in  damages  to  the  plaint- 
iffs, under  the  circumstances  of  this  case,  for  the  construction 
of  their  road  on  Lafayette  street? 

1.  That  the  railroad  was  lawfully  constructed  on  said  street 
is  assumed.  There  was  no  land  taken  or  property  destroyed, 
for  the  same  is  used  to-day,  and  in  the  same  condition  as  it  was 
prior  to  the  construction  of  the  road.  Has  the  fact  of  the 
simple  construction  of  the  road,  the  simply  placing  two  rails, 
a  single  track,  on  the  street,  laid  with  the  grade  of  the  street, 
injured  the  plaintiffs'  property  within  the  purview  of  §  8,  article 
XVL  of  the  constitution?  It  may  fairly  be  presumed  that  the 
word  "  construction  "  in  this  provision,  has  the  same  meaning 
now  that  it  had  before  the  provision  was  adopted,  and  is  to  be 
confined  to  the  actual  making  of  the  road,  excluding  every- 
thing else:  O'Connor  v.  Pittsburgh,  18  Pa.  187;  New  Castle 
etc.  R.  Co.  V.  McChesney,  85  Pa.  522. 

2.  The  court  erred,  therefore,  in  charging  that,  "by  con- 
struction we  mean  the  building  of  the  road  to  be  used  for 
ordinary  railroad  puq)oses.  .  .  '.  And  you  will  say  whether 
the  construction  of  the  railroad  to  be  used  for  railroad  purposes 
in  a  highway  immediately  in  front  of  the  property,  obstructed 
access  to  the  property  or  not."  This  presented  to  the  minds 
of  the  jury  not  only  the  construction  but  the  use  after  con- 
struction, and' allowed  them  to  consider  whether  the  running 
of  trains  interfered  with  the  plaintiffs'  property.  It  misled 
the  jury  by  allowing  their  imaginations  to  take  in  matters  not 
germane  to  their  proper  inquiry ;  and  an  examination  of  the 
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testimony  shows  that  this  error  ru^s  all  tiirough  the  trial,  all 
the  estimates  of  the  damages  given  embracing  the  use  of  the 
road  after  it  had  been  constructed.  In  fact,  the  narr  in  the 
case  virtually  admits  that  the  construction  worked  no  injury. 

II.  Is  the  defendant  company  liable  in  damages  to  the 
plaintiffs  in  this  case,  for  the  operation  of  their  road  without 
negligence? 

1.  "  Except  on  proof  of  negligence,  the  lawful  use  by  a  rail- 
road company  of  a  lawful  erection  entirely  upon  its  own  prop- 
erty, is  not  the  subject  of  damages,  even  under  §  8,  article  XVI. 
of  the  constitution :  "  Penn.  R.  Co.  v.  Lippincott,  116  Pa.  472. 
It  would  seem  but  a  corollaiy  to  this  decision,  that  the  lawful 
use  by  a  railroad  of  a  lawful  erection  or  construction  ou  any 
property  other  than  the  plaintiffs',  is  not  the  subject  of 
damages  for  the  use  or  operation  of  the  railroad  without  neg- 
ligence! No  common  law  action  could  have  been  sustained 
for  the  operation  or  use  of  the  railroad  under  the  act  of  1849 : 
New  Castle  etc.  R.  Co.  v.  McChesney,  85  Pa.  522 ;  and  the 
constitution  imposes  upon  corporations  the  same  responsibility 
for  every  legal  wrong,  for  which  a  natural  person  would  be 
liable  at  common  law,  but  none  other :  Edmundson  v.  Rail- 
road Co.,  Ill  Pa.  316. 

2.  Apply  this  rule  to  the  case  in  hand,  the  operation  of  this 
road  in  the  street,  in  which  the  defendant  company  are  entitled 
to  the  same  rights  and  privileges  as  any  other  citizen  having 
occasion  to  use  it.  The  street  belongs  to  the  commonwealth. 
The  plaintiffs  took  their  property  subject  to  such  uses  as  the 
commonwealth  saw  proper  to  apply  the  street.  You  may  sub- 
ject the  property  owner  to  inconveniences  and  dangers  incident 
to  a  lawful  use  of  the  street,  and  no  action  at  common  law 
will  lie :  Patten  v.  Railway  Co.,  88  Pa.  426.  When  an  in- 
dividual and  a  corporation  stand  equal,  will  a  different  measure 
of  liability  be  meted  out  to  them  ? 

Mr.  John  0-.  Johnson  and  Mr.  Chfls.  Sunsicker^  for  the  de- 
fendants in  error : 

1.  The  argument  of  the  defendant  company  when  sifted  is, 
that  under  the  act  of  1849  it  is  liable  for  nothing,  and  that 
under  the  constitution  of  the  state  it  is  liable  only  for  the  con- 
struction of  the  road,  and  not  for  the  injury  which  will  natu- 
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rally  arise  from  its  operation ; '  that,  though  the  "  simply  placing 
two  rails,  a  single  track,  on  the  street "  was  for  the  purpose  of 
operating  a  railroad,  no  damage  is  recoverable  for  the  deprecia- 
tion of  value  which  will  naturally  result  from  their  use.  Should 
such  a  construction  of  the  constitution  jwrevail,  there  would  in- 
deed be  a  keeping  of  the  promise  -to  the  ear  and  a  breaking  of 
it  to  the  hope. 

2.  Penn.  R.  Co.  v.  Lippincott,  116  Pa.  472,  is  expressly  put 
on  the  ground  that  the  railroad  company  erected  their  road  on 
their  own  land,  thus  excepting  such  an  ei-ection  from  the  prin- 
ciple decided  in  Pusey  v.  Allegheny,  98  Pa.  522 ;  Pittsb.  Junc- 
tion R.  Co.  V.  McCutcheon,  18  W.  N.  627 ;  Penn.  R.  Co.'s 
App.,  115  Pa.  514,  and  Penn.  R.  Co.  v.  Duncan,  111  Pa.  362. 
"  In  a  common  law  action,  plaintiff  can  recover,  under  article 
XVI.,  §  8,  of  the  constitution,  for  injury  to  his  property  includ- 
ing noise,  smoke,  dirt,  etc.,  which  at  common  law  are  common 
annoyances  for  which  an  action  would  not  lie  on  behalf  of  an 
individual Damages  are  recoverable  for  injuries  result- 
ing from  the  operation  of  the  road  after  its  completion,  not 
merely  for  those  incident  to  its  construction:"  Pittsb.  June. 
R.  Co.  V.  McCutcheon,  18  W.  N.  527. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

While  there  are  numerous  assignments  of  error  in  this  case, 
the  fifth  presents  the  only  question  which  requires  discussion. 
The  defendant  below  asked  the  court  to  instruct  the  jury  that 
"  there  can  be  no  compensation  for  injury  to  persons  or  property 
unaccompanied  with  negligence,  arising  from  the  operation  or 
use  of  the  defendant's  railroad,  constructed  on  a  public  street 
in  the  borough  of  Norristown,  and  so  authorized  by  law,  when 
no  land  is  taken  from  the  plaintiffs,  nor  the  grade  of  the  street 
changed  by  excavation  or  embankments  by  the  defendant  in 
front  of  the  plaintiff's  premises,  as  distinguished  from  its  con-, 
struction,  and  if  the  jury  does  not  find  negligence  on  the  part 
of  the  defendant  causing  such  injury,  the  plaintiffs  are  not  en- 
titled to  a  verdict ; "  wluch  point  the  court  below  answered  as 
follows :  "  Refused ;  it  is  true  that  the  ordinary  and  proper  use 
of  a  railroad  cannot  be  regarded  as  an  element  of  damage,  un< 
less  the  construction  of  the  railroad  interferes  with  the  property 
of  the  plaintiffs ;  but  we  cannot  say  that  if  the  jury  find  that 
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this  railroad  is  not  negligently  operated,  they  must  find  a  ver- 
dict against  the  plaintiflfs/' 

The  plaintiffs  below  are  the  owners  of  a  certain  property 
situated  in  the  borough  of  Norristown,  having  a  tx)nt  of  about 
196  feet  on  Lafayette  street  Upon  this  property  there  is  a 
church  building  about  thirty  feet  back  from  said  street,  in  the 
rear  basement  of  which  is  a  school-ix)om ;  a  parsonage  about  40 
feet  back  from  said  street,  and  three  tenement  houses  on  the 
line  of  said  street.  The  defendant  company  has  constructed 
its  railroad  upon  Lafayette  street,  and  has  laid  its  tracks  close  to 
the  curbstone  in  front  of  said  church,  parsonage,  and  tenement 
houses,  and  has  since  continuously  and  constantly  run  locomo- 
tives and  tmins  of  passenger  and  freight  cars  over  said  tracks. 
This  action  was  brought  in  the  court  below  for  damages  arising 
from  the  erection  and  construction  of  the  defendant's  road ;  the 
allegation  being  that  said  street  or  highway  is  "  obstructed,  closed, 
and  destroyed,  and  all  access  to  the  front  of  said  messuage  and 
tenement,  parsonage,  church  edifice,  and  school  is  prevented, 
cut  off,  and  taken  away,  and  the  same  rendered  difficult  and 
dangerous  of  approach,  and  the  said  parsonage,  church  edifice, 
and  school  rendered  unfit  and  unsafe  for  use  as  a  parsonage, 
church  and  school,  and  their  value  wholly  and  totally  destroyed." 

We  have  recently  discussed  so  fully  the  question  of  conse- 
quential injuries  resulting  from  the  erection  and  construction 
of  raiboads  that  a  further  elaboration  of  the  subject  is  deemed 
unnecessary.  Our  latest  case  is  Penna.  Railroad  Company  v. 
Marchant,  119  Pa.  541,  in  which  it  was  held  that  the  word 
"injury"  or  (injured)  as  used  in  §  8,* article  XVI.  of  the  con- 
stitution, means  such  a  legal  wrong  as  would  be  the  subject  of 
an  action  for  damages  at  common  law ;  that  for  such  injuries 
both  corporations  and  individuals  now  stand  upon  the  same 
plane  of  responsibility.  In  that  case,  as  in  the  prior  case  of 
.  Railroad  Company  v.  Lippincott,  116  Pa.  472,  there  was  no  in- 
jury to  the  property  by  reason  of  the  erection  and  construction 
of  the  road,  and  we  held  that  the  constitutional  provision  was 
not  intended  to  apply  to  injuries  which  were  the  result  merely 
of  the  operation  of  the  road,  as  distinguished  from  its  construc- 
tion, and  that  in  such  case  there  could  be  no  recovery  for  ^e 
annoyance  of  smoke,  noise,  and  cinders,  etc.,  caused  by  the 
running  of  the  company's  trains,  unaccompanied  with  negli- 
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gence;  in  other  words,  that  the  injuries  resulting  from  the 
exercise  of  a  lawful  business,  in  a  lawful  manner,  without 
negligence  and  without  malice,  are  damnum  absque  injuria. 
We  cannot,  however,  apply  that  rule  to  this  case  for  obvious 
reasons. 

In  Railroad  Company  v.  Lippincott,  and  Railroad  Company 
V.  Marchant,  supra,  as  in  this  case,  there  was  no  actual  taking 
of  any  portion  of  the  plaintiffs'  property.  But  there  the  anal- 
ogy ceases.  In  the  cases  cited  there  was  no  mjury  by  reason 
of  the  construction  of  the  road ;  here  there  was  an  injury  and  a 
serious  one,  the  direct  result  of  the  construction.  The  track 
was  laid  close  to  the  curbstone  on  the  side  of  the  street  next  to 
the  plaintiffs'  property,  by  means  of  which  the  access  thereto  if 
not  actually  cut  off,  was  rendered  dangerous.  In  this  respect 
the  case  is  upon  all  fours  with  the  Railroad  Company  v.  Dun- 
can, 111  Pa.  352,  and  County  of  Chester  v.  Brower,  117  Pa. 
647. 

It  was  urged,  however,  that  the  mere  laying  down  of  the 
tracks  in  front  of  the  plaintiffs'  property  was  not  of  itself  any 
injury ;  that  it  was  a  benefit  in  view  of  the  fact  that  the  street 
had  been  greatly  improved  by  having  been  repaved  with  Bel- 
gian blocks  in  a  superior  manner,  and  that  the  injury  was  solely 
the  result  of  the  use  and  operation  of  the  road.  This  is  plausi- 
ble but  unsound.  Where  the  question  is  the  obstruction  of 
access  to  a  property  by  the  building  of  a  railroad,  it  is  impossi- 
ble to  separate  the  construction  from  the  operation  of  the  road. 
Such  a  doctrine  would  be  a  misapplication  of  the  rule  laid  down 
in  Railroad  Company  v.  Marchant,  supra.  It  would  be  an  un- 
savory technicality  to  hold  that  a  railroad  laid  down  by  the 
curb  in  front  of  a  man's  door,  with  trains  constantly  passing 
and  repassing,  did  not  interfere  with  his  access  to  his  house, 
and  was  not  an  injury  caused  by  the  construction  of  the  road. 
No  authority  for  such  a  proposition  can  be  found  in  anything 
this  court  has  ever  said.  We  are  of  opinion  that  in  the  case  in 
hand  there  was  an  injury  arising  from  the  erection  and  con- 
struction. This  being  so,  it  stands  upon  the  same  footing  as  to 
consequential  injuries  as  if  it  had  been  an  actual  taking  of  a 
portion  of  the  plaintiffs'  property. 

Judgment  affirmed. 
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PENN.  SCHUYL.  V.  R.  Co.  v.  MARGARET  ZIEMER. 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  BERKS  COUNTY. 
Argued  March  4,  1889— Decided  March  18, 1889. 

The  right  of  action  against  a  railroad  company  for  consequential 
injuries  to  land  from  the  constiiiction  of  a  i-ailroad,  where  no  part  of 
tlie  land  itself  is  taken,  accrues  when  the  railroad  is  constiiicted,  and 
not  when  it  is  firat  located  and  the  appropriation  made. 

Where  a  witness  has  testified  for  the  plaintiff  as  to  the  manner  in 
which  the  construction  of  a  railroad  has  affected  the  market  value  of 
property  injured,  it  is  incompetent  to  inquire  on  cross-examination  what 
the  company  paid  in  settlement  of  injuries  to  otlier  properties  near  to 
that  of  the  plaintiff. 

3.  Upon  the  amount  found  by  the  jury  as  damages  for  consequential 
injuries  caused  by  the  constiniction  of  a  railroad  in  proximity  to  the 
land  of  the  plaintiff,  interest  may  be  allowed  from  the  date  of  the  con- 
stniotion,  not  as  interest  but  as  part  of  the  damages. 

4.  Where  a  railroad  is  laid  down  upon  a  public  street,  and,  though  at 
grade,  is  so  constructed  with  reference  to  tlie  property  of  an  abutting 
owner,  that  by  its  lawful  operation  the  drainage  is  interfered  with  and 
access  to  the  property  rendered  dangerous,  the  company  is  liable  for 
the  consequential  injuries  resulting,  under  §  8,  article  XVI.  of  the  con- 
stitution. 

5.  It  seems  that,  in  such  case,  injuries  to  the  business  of  a  storo  kept  by 
the  landowner  in  a  building,  which,  though  upon  the  propeity  injured 
does  not  itself  abut  upon  the  sti-ect  occupied  by  tlie  railroad  company, 
may  be  considered  as  an  element  of  damage,  in  so  far  as  affecting  the 
value  of  the  property. 


Before  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 
and  Mitchell,  JJ. 

No.  822  January  Term  1888,  Sup.  Ct. ;  court  below,  No.  45 
January  Term  1886,  C.  P. 

On  December  25,  1885,  Margaret  Ziemer,  widow,  and  five 
others  who  were  the  heirs  at  law  of  Samuel  Ziemer,  deceased, 
brought  an  action  on  the  case  against  the  Pennsylvania  Schuyl- 
kill Valley  Railroad  Company,  to  recover  damages  for  injuries 
to  their  property  caused  by  the  construction  of  the  defendant 
company's  railroad.  The  plaintiffs  narr  was  not  printed  in  the 
paper  books.    Issue. 
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At  the  trial  on  October  20, 1887,  it  was  shown  that  Samuel 
Ziemer  died  on  June  11, 1884,  seised  of  a  lot  fronting  140  feet 
on  Canal  street  and  47  feet  on  Bingaman  street,  Reading. 
Bingaman  street  made  an  obtuse  angle  with  Canal  street  at  one 
end  of  the  lot.  In  this  angle  and  fronting  on  Bingaman  street 
were  two  dwellings  connected  with  each  other,  though  the 
front  of  one  in  which  a  store  was  kept  was  close  to  said  street 
and  that  of  the  other  was  further  back.  The  side  of  the 
double  house  was  towards  Canal  street  with  no  intervening 
structures.  On  the  other  end  of  the  lot  and  fronting  on  Canal 
street  were  several  buildings,  a  slaughtering-house,  a  meat- 
house,  an  ice-house  and  a  stable.  One  of  the  dwellings  was 
occupied  a  part  of  the  time  by  tenants. 

Three  raili'oad  lines  occupied  Canal  street  longitudinally,  in 
front  of  the  property ;  first,  the  Wilmington  &  Northern,  on 
the  far  side  of  the  street  opposite  the  property ;  then,  the  West 
Reading  line,  in  the  middle  of  the  street,  and  then  the  defend- 
ant company's  line,  on  the  near  side  of  the  street  occupying  a 
small  portion  of  the  foot-way  at  the  curb-line.  There  was  a 
switch  line  to  the  freight  depot  of  the  defendant  company 
crossing  all  three  lines  diagonally  in  front  of  plaintiffs'  premi- 
ses.    The  tracks  were  all  laid  at  grade. 

There  was  testimony  to  the  effect  that  by  the  construction 
of  the  defendant  company's  roadway,  which  was  done  in  June, 
1885,  the  drainage  of  plaintiffs'  property  was  destroyed ;  that 
access  to  the  propeity  on  Canal  street  was  made  difficult  and 
dangerous — ^"  To  tell  the  truth,  that  property  has  no  ix)ad  any 
more ; "  that  the  dwellings  were  "  full "  of  smoke,  noise  and 
dirt. 

John  P.  Strohecker,  called  for  plaintiffs,  testified  upon  the 
subject  of  the  mjuries  and  the  damages.  On  his  cross-exami- 
nation the  following  offer  was  made : 

Mr.  Derr :  "  The  witness  on  the  stand  having  testified  as  to 
the  effect  of  the  construction  of  the  defendant's  railroad  upon 
the  market  value  of  the  plaintiffs'  property,  the  defendants 
propose  to  test  his  knowledge  of  market  values  and  of  the 
effect  of  the  defendant's  railroad  upon  market  values,  by  ask- 
ing him  what  the  people  owning  property  adjoining  the  plaint- 
iffs and  upon  the  same  street,  and  the  owners  of  property  on 
the  same  street  and  in  close  proximity  to  the  plaintiffs,  receiv- 
VoL.  cxxiv — 36 
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ed  from  the  defendant  company  for  the  privilege  of  using  their 
property  in  the  street  for  the  purposes  of  their  railroad." 

Objected  to  by  plaintiffs,  as  irrelevant,  immaterial,  and  in- 
competent. 

By  the  court :  Offer  refused ;  exception.* 

Mrs.  Margaret  Ziemer,  one  of  the  plaintiffs,  called : 

Mr.  Bland:  "Plaintiffs  propose  to  ask  the  witness  on  the 
stand  as  to  the  effect  of  the  construction  of  the  road  upon  tlie 
custom  of  her  store.  The  object  of  the  inquiry  is  to  prove 
that  by  reason  of  the  proximity  of  the  road  to  the  store,  and 
the  danger  resulting  to  horses  and  peraons  from  the  frequent 
shiftuig  of  engines  to  and  fro  near  the  store  building  of  the 
plaintiffs,  the  custom  of  the  store  is  greatly  diminished ;  this 
for  the  purpose  of  proving  the  effect  of  the  construction  of 
the  road  upon  the  property  as  a  place  of  business,  and  not  for 
the  purpose  of  recovering  any  loss  by  reason  of  the  diminution 
of  trade." 

Mr.  Derr:  "  Objected  to  by  defendant :  1.  Because  the  store 
property  does  not  front  on  Canal  street,  nor  is  it  contiguous 
thereto ;  another  property,  separate  therefrom  and  used  for  a 
different  purpose  altogether,  being  interposed  between  it  and 
Canal  street ;  as  an  element  of  damages,  the  matter  pmposed 
to  be  proved  is  too  remote ;  2.  Because  it  is,  generally,  irrele- 
vant, inadmissible,  and  incompetent." 

By  the  court :  Offer  admitted ;  exception.' 

The  testimony  of  the  witness,  admitted,  sustained  the  offer. 

In  the  defendant's  case  George  R.  Van  Reed  was  called,  and 
it  was  proposed  to  prove  by  him  that  the  defendant  company's 
i-oad  was  duly  located  and  staked  out  for  construction  upon 
Canal  street  opposite  the  plaintiffs'  property,  in  the  fall  of 
1883,  by  resolution  of  the  board  of  directors,  and  with  the 
consent  of  the  city  councils  ;  so  that  though  the  road  was  act- 
ually constructed  after  the  death  of  Mr.  Ziemer,  the  location 
of  it  preceded  his  death,  and  the  right  to  damages  accrued  at 
a  time  when  the  plaintiffs  had  no  ownerahip. 

Objected  to  by  the  plaintiffs. 

By  the  couili :  Offer  refused ;  exception.* 

At  the  close  of  the  testimony,  the  coui-t,  Ermenteout,  J., 
charged  the  jury : 
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The  parties  plaintiff  claim  to  be  owners  of  certain  property 
in  the  city  of  Reading  at  the  corner  of  Canal  and  Bingaman 
streets,  fronting  some  forty-seven  feet  on  Bingaman  street,  and 
some  one  hundred  and  forty  feet  on  Canal  street.  The  jury 
will  recollect  the  testimony  as  to  the  ownership,  and  the  loca- 
tion and  character  of  the  buildings  that  were  erected  upon  this 
property,  as  well  as  the  parties  who  were  upon  the  property  at 
the  time  of  the  actual  location  and  construction  of  this  rail- 
road. It  is  alleged  that  in  1855  the  defendants  located  and 
constructed  their  railroad  upon  and  down  Canal  street  directly 
in  front  of  this  property,  and  that  the  plaintiffs'  property  was 
in  this  way  injured. 

The  defendants  have  asked  us  to  charge  you : 

1.  That  the  plaintiffs  have  not  submitted  suflScient  evidence 
of  title  to  enable  them  to  recover  in  this  case. 

Answer :  This  point  is  refused. 

2.  The  plaintiffs'  declaration  sets  up  a  reversionary  interest, 
merely,  to  the  greater  portion  of  the  property  in  question,  and 
all  theu' testimony  is  as  to  the  difference  in  market  value  of  the 
entire  property,  undiminished  by  any  leasehold  interest  vested 
in  other  people,  before  and  after  the  construction  of  the  rail- 
road. A  verdict  based  upon  such  testimony  would  embrace 
damages  to  which  the  owners  of  the  leasehold  interest  would 
be  entitled,  and  cannot  therefore  be  rendered ;  and  there  being 
no  evidence  in  the  case  on  the  part  of  the  plaintiffs  from  which 
the  jury  could  assess  the  damages  to  the  plaintiffs'  property  as 
described  in  the  declaration,  the  verdict  must  be  for  the  de- 
fendant 

Answer :  This  point  is  also  refused.* 

3.  The  railroad  company  have  not,  by  the  construction  of 
their  railroad  on  part  of  the  street  in  question,  excluded  the 
public  therefrom ;  nor  have  they  a  right  to  exclude  the  public 
therefrom.  The  street  still  belongs  to  the  people  of  the  com- 
monwealth and  the  public  at  large,  including  the  plaintiffs' 
tenants,  and  the  railroad  company  have  the  right  to  use  the 
said  street  for  passage  to  and  fro,  each  one  in  such  use  accom- 
modating himself  to  the  other  in  a  reasonable  manner. 

Answer :  This  point  we  aflSrm. 

Previous  to  the  constitution  of  1874,  there  could  be  no  re- 
covery in  cases  of  this  character.    Unless  there  was  an  actual 
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taking  of  property,  an  actual  going  upon  the  property  and  lay- 
ing down  the  railroad  tracks  upon  it,  there  was  no  remedy. 
Corporations  like  a  railroad  company,  possessing  what  is  known 
as  the  right  of  eminent  domain,  could  place  their  tracks  upon 
the  public  highway,  although  such  action  might  materially  in- 
jure the  market  value  of  adjoining  properties,  and  without  any 
responsibility  whatever  in  damages. 

But  the  provisions  of  the  constitution  of  1874  require  that 
just  compensation  should  be  made  for  property  taken,  injured, 
or  destroyed,  either  in  the  construction  or  in  the  enlargement 
of  such  public  works  as  railroad  companies ;  and  in  this  way 
the  constitution  remedied  a  great  defect  and  hardship  which 
existed  under  the  old  law.  [And  the  courts  now  say  that  un- 
der the  new  constitution  a  man  who  is  injured  is  entitled  to 
compensation  for  all  the  damages,  direct  or  consequential, 
which  he  suffered  or  might  suffer  in  consequence  of  the  build- 
ing and  operation  of  a  railroad  placed  upon  a  street  in  the 
manner  that  this  was  placed  upon  the  street.]  ^ 

You  will  observe  that  the  language  of  the  constitution  is 
"  just  compensation ; "  just  compensation  for  the  injury  that 
may  have  been  done.  Compensation  for  the  damages,  direct 
or  consequential,  is  the  measure  to  be  considered  by  a  jury. 
In  ascertaining  what  this  just  compensation  is  the  courts  have 
laid  down  some  general  rules,  and  they  do  not  materially  differ, 
in  cases  of  this  character,  from  what  they  were  previous  to  the 
constitution,  when  applied  to  an  actual  taking  of  land. 

If  the  plaintiffs  were  the  owners  in  fee-simple,  in  possession, 
without  having  any  portion  of  the  land  leased  away,  it  would 
be  the  duty  of  the  jury  to  inquire  what  was  the  fair  market 
value  of  the  property  at  and  immediately  before  the  location 
and  construction  of  the  railroad  ;  then  they  would  have  to  in- 
quire what  was  the  fair  market  value  of  the  property  at  and 
immediately  after  the  location  and  construction  of  the  raib'oad 
as  affected  by  it,  with  the  railway  upon  the  street,  built  as  it 
is,  properly  operated  as  ordinarily  railroads  are.  The  differ- 
ence between  those  two  values  would  then  be  the  just  com- 
pensation which  the  constitution  requires  a  jury  to  give  a  party 
who  is  injured. 

In  ascertaining  this  difference  of  market  values  there  must 
always  be  a  fair  and  just  comparison  of  the  advantages  and 
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disadvantages  resulting  from  the  location  and  construction  of 
the  road ;  but  the  advantages,  the  law  books  say,  the  advan- 
tages to  be  considered  are  such  only  as  are  special  to  the  pro- 
perty affected,  and  ^e  disadvantages  such  as  are  actual,  not 
speculative  ;  they  must  be  such  as  substantially  affect  the  mar- 
ket value  of  the  land,  and  in  no  case  are  speculative  damages 
allowed.  In  passing  upon  the  question  of  inconvenience  in 
this  case,  arising  from  the  increased  difficulty  of  access  to  tlie 
property,  the  ordinary  danger  from  accidental  fires  to  build- 
ings not  resulting  from  negligence  is  all  to  be  considered. 
You  will  observe  that.  "  The  danger  from  accidental  fires  to 
buildings  not  resulting  from  negligence  "  is  the  point.  Where 
a  fire  results  from  the  negligence  of  a  railroad  company,  there 
is  a  special  remedy  given  ;  and  therefore  the  law  does  not  per- 
mit anything  else  but  the  ordinary  danger  from  an  accidental 
tire  to  be  taken  into  consideration,  and  then  only  as  it  may 
affect  the  market  value  of  the  pi-operty.  In  a  general  way, 
you  take  into  consideration  all  such  matters  as,  owing  to  the 
peculiar  location  of  the  road,  may  affect  the  convenient  use 
and  enjoyment  of  the  property.  [There  must  be  taken  into 
consideration  the  effect  of  the  railroad  there,  operated  in  the 
ordinary  way,  locomotives  running  over  it,  smoke  and  dirt 
that  may  be  made  by  them ;  all  such  matters,  however,  only 
as  they  may  affect  the  market  value  of  the  property ;]  *  and  all 
the  advantages  and  disadvantages  are  to  be  considered  in  com- 
parisoji  only  as  they  may  affect  the  market  value  of  the  land. 
The  object  in  every  case  is  to  ascertain  the  difference  in  the 
market  value.  Everything  which  gives  land  its  intrinsic  value 
is  a  proper  subject  for  consideration.  Land  may  be  applied  to 
various  purposes,  and  for  various  objects  ;  and  the  construction 
of  a  i-ailroad  through  a  property  may  perhaps  destroy  its  value 
as  a  dwelling-house,  and  yet  it  may  increase  its  value  for  manu- 
facturing purposes  ;  and  therefore  the  law  says  that  in  consid- 
ering the  matter,  it  is  the  general  market  value  for  any  purpose 
that  will  induce  persons  to  pui'chase,  that  is  the  true  test. 

The  principles  of  all  these  rules  will  apply  to  the  present 
case,  with  this  exception,  that  you  are  not  to  allow  any  com- 
pensation to  the  plaintiffs  for  the  injury  to  the  interests  of  their 
tenants.  The  tenants  have  a  right  of  action  for  any  injury 
done  to  their  interest.     You  will  recollect  the  testimony  of  the 
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witnesses,  that  on  certain  parts  of  this  property  there  wei-e  ten- 
ants for  the  period  of  one  year.  You  will  recollect  the  testimony 
on  that  point  better  than  the  court,  but  all  those  tenants  would 
have  a  right  to  recover  for  the  injuiy  that  might  be  done  to 
their  interests  in  that  land  which  they  possessed  for  that  one  year. 
Ygu  will,  therefore,  exclude  from  your  consideration  any  pos- 
sible injuiy  which  the  tenants'  interests  may  have  suffered ; 
and  you  will  consider,  in  estimating  the  amount  of  your  ver- 
dict, the  amount  of  this  just  compensation  which  the  la^V 
gives,  the  interest  of  the  plaintiffs  alone,  carefully  excluding 
any  injury  which  the  tenants  may  have  sustained. 

On  this  question  of  market  value  in  this  case  there  is  a  wide 
difference  of  opinion.  The  plaintiffs  base  their  estimates  of 
the  market  value  of  the  whole  pix)peity,  without  any  consid- 
eration of  the  interests  which  the  tenants  may  have  possessed 
in  it  for  the  one  year.  Their  estimates  upon  that  basis  run 
from  $2,500, 1  believe  there  is  one  at  $2,500,  up  to  #3,500.  On 
the  other  hand,  the  defendants  say  that  the  market  value  of 
tliis  property  has  not  been  injured  at  all.  Some  of  their  wit- 
nesses say  that  it  has  been  increased;  that  previous  to  the 
construction  of  the  defendant's  railroad  there  were  two  other 
railroads  passing  along  there,  which  rendered  the  street  dan- 
gerous, and  which  also  subjected  these  properties  to  the  annoy- 
ance of  smoke  and  dirt ;  and  that  that  may  have  affected  their 
market  value,  and  that  the  running  of  this  railroad  down  the 
street,  and  the  corresponding  special  advantages  resulting  spe- 
cially to  this  property,  were  of  such  a  nature  that  all  dis- 
advantages or  annoyances  are  counter-balanced ;  and  that, 
therefore,  the  general  market  value  of  this  property  has  not 
been  affected.  Now,  if  that  were  so,  the  verdict  should  be  for 
the  defendant ;  if  otherwise,  then  you  will  ascertain  the  dif- 
ference in  market  value  of  the  interests  which  the  plaintiffs 
have  in  that  property,  taking  as  your  guide  the  rules  which  I 
have  laid  down  to  you.  [Should  you  come  to  the  conclusion 
as  to  a  certain  amount  which  should  be  allowed  plaintiffs,  you 
will  add  to  that  amount  interest  from  June,  1885,  to  the  present 
time.]  ' 

The  juiy  returned  a  verdict  in  favor  of  the  plaintiffs  for 
$2,515.33.  A  rule  for  a  new  trial  having  been  discharged,  the 
defendant  company  took  this  writ,  assigning  as  en-or : 
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1.  The  refusal  of  defendant's  offer.* 

2.  The  refusal  of  defendant's  offer.* 

3.  The  admission  of  plaintiffs'  offer.' 

4.  The  part  of  the  charge  embraced  in  [  ]  * 

5.  The  answer  to  the  defendant's  point.* 

6.  7.  The  parts  of  the  charge  embraced  in  [  ]  ®  "^ 

Mr.  Cyru9  G.  Derr  (with  him  Mr.  Isaac  Hiester')^  for  the 
plaintiff  in  error: 

•  1.  The  damages  in  this  case,  if  any,  are  payable  to  him  who 
owned  the  property  in  question  at  the  time  of  the  location  of 
the  railroad,  and  not  to  the-  plaintiffs  below,  whose  title  was 
acquired  after  such  location,  though  befoi-e  the  actual  construe-^ 
tion  of  the  road.  This  position  is  supported  by  the  entii-e  con- 
text of  §  11,  act  of  February  19,  1849,  P.  L.  84,  and  lias  been 
established  as  a  rule  by  the  decisions  of  this  court :  Wadhams 
V.  Railroad  Co.,  42  Pa.  310 ;  Neal  v.  Raihx)ad  Co.,  2  Gr.  138 ; 
Pittsb.  etc.  Ry.  Co.  v.  Commonwealth,  101  Pa.  192 ;  Beale  v. 
Penn.  R.  Co.,  86  Pa.  509 ;  O'Brien  v.  Railroad  Co.,  119  Pa. 
184.  The  necessity  for  fixing  a  time  when  the  landowner's 
right  to  the  damages  shall  accrue  and  become  perfect,  is 
suflBciently  obvious.  If  such  right  is  to  become  perfect  only 
with  the  completion  of  the  road,  the  landowner,  in  cases  of 
difficult  construction,  would  be  greatly  injured  by  the  enforced 
delay.  Besides,  it  would  put  it  in  the  power  of  the  corporation 
indefinitely  to  defer  payment  by  intentionally  refraining  fi'om  a 
completion  of  the  work. 

2.  When  a  witness  is  called,  in  a  case  like  this,  to  testify  as 
to  differences  in  market  value,  he  may,  upon  cross-examination 
and  for  the  purpose  of  testing  his  knowledge,  be  asked  as  to 
the  prices  paid  for  particular  property  in  the  same  vicinity  and 
at  about  tlie  same  time,  and  this  though  the  defendant  company 
were  themselves  the  purchasers  in  such  sales.  The  doctrine  is 
fully  defined  in  East  Penn.  R.  Co.  v.  Hiester,  40  Pa.  56. 

3.  The  damages  which,  under  tiie  constitution  and  acts  of 
assembly,  a  pi-operty  owner  may  recover  from  a  company  con- 
structing a  railroad  upon  a  public  street,  are  such  only  as  result 
from  the  construction,  a^  distinguished  from  those  which  result 
from  the  operation  of  the  railroad,  and  such  claims  for  damages 
are  limited  to  properties  which  front  on  the  street  occupied  by 
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the  railroad,  and  cannot  be  extended  to  properties  located  on 
cross  streets  and  away  fi-ora  the  railroad,  (a)  Before  the 
adoption  of  the  constitution  of  1874,  no  damages  could  be 
recovered  for  the  location  of  a  railroad  upon  a  public  street, 
unless  the  case  came  ^vithin  the  proviso  of  §  10,  act  of  Febru- 
ary 19, 1849,  P.  L.  83,  which  is  fully  construed  in  New  Castle 
etc.  R.  Co.  V.  McChesney,  86  Pa.  522.  (b)  The  language  of 
§  8,  article  XVI.  of  the  constitution,  like  the  language  of  tlie 
act  of  1849,  limits  the  right  of  property  owners  to  damages  for 
such  injuries  as  result  from  the  construction  of  the  road  merely, 
not  resulting  from  the  lawful  operation  of  the  road :  Penn.  R. 
Co.  V.  Lippincott,  116  Pa.  472.  . 
^  4.  Whei*e  in  a  case  like  this  under  consideration,  the  declara- 
tion describes  the  plaintiffs  property  as  a  reversionary  interest, 
the  estimates  of  witnesses  called  to  support  the  averments  should 
be  estimates  of  the  value  of  the  reversionary  interest  and  not 
of  tlie  value  of  the  entire  property,  including  the  leasehold  es- 
tates ;  and,  when  there  is  no  testimony  as  to  value  offered  by 
plaintiffs,  excepting  such  as  is  predicated  of  the  entu'e  property, 
including  the  particular  estates,  the  jury  are  without  the  in- 
formation requisite,  and  there  can  be  no  recovery. 

6.  It  was  error  in  this  case  to  instruct  the  jury  to  add  in- 
terest to  "the  amount  which  should  be  allowed  plaintiffs." 
The  case  is  not  one  in  which  interest  should  be  allowed.  There 
was  no  certain  and  ascertained  sum  due  from  the  railroad  com- 
pany to  the  plaintiffs  which  the  company  could  have  tendered 
and  paid:  Weir  v.  Allegheny  County,  95  Pa.  413. 

Mr.  H.  Willis  Bland  (with  him  Mr.  Benj.  F.  Bettrd)^  for  the 
defendants  in  error : 

Section  8,  article  XVI.  of  the  constitution  of  1874,  has  been 
construed  in  a  number  of  cases.  Reading  v.  Althouse,  98  Pa. 
404,  and  Pusey  v.  Allegheny  City,  98  Pa.  526,  show  the  general 
scope  of  this  new  constitutional  provision,  and  authoritatively 
declare  that  it  creates  new  elements  of  damage  where  private 
property  is  taken,  injured  or  destroyed  for  public  use.  This 
new  rule  of  damages  has  been  several  times  applied  by  this  court 
to  cases  similar  in  instance  and  identical  in  principle  with  ours, 
and  the  claimants  have  uniformly  been  allowed  to  be  within  the 
rule  established  by  the  constitution.     The  principal  cases  are : 
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Penn.  R.  Co.  v.  Duncan,  111  Pa.  852 ;  Phil.  etc.  R.  Co.  v.  Patent, 
17  W.  N.  199 ;  Pittsb.  June.  R.  Co.  v.  McCutcheon,  18  W.  N. 
527 ;  North.  Cent.  Ry.  Co.  v.  HoUand,  117  Pa.  613. 

1.  All  the  cases  which  hold  that  the  right  to  damages  accrues 
to  the  land-owner  at  the  time  of  the  location,  are  cases  of  the 
actual  taking  of  the  land  under  the  general  railroad  law,  where 
in  legal  contemplation  the  land  is  condemned  and  appropriated 
to  public  use,  and,  the  land-owner  having  been  by  the  law 
divested  of  his  land,  is  immediately  invested  with  a  right 
to  compensation,  the  equivalent  in  money.  Our  case  is  not 
ruled  by  those  cases,  but  by  the  principle  of  a  consequential 
injury  at  common  law,  governed  by  the  cases :  Schuylkill  Nav. 
Co.  V.  Thobum,7  S.  &  R.  420 ;  Zimmerman  v.  Union  Canal  Co., 
1  W.  &  S.  853 ;  Mumma  v.  Raihoad  Co.,  1  Pears.  65 ;  O'Brien 
v.  Raiboad  Co.,  119  Pa.  190. 

2.  The  question  at  issue  in  the  matter  covered  by  the  second 
assignment  of  error  wbs  the  market  value  of  the  Ziemer  prop- 
erty before  the  construction  of  the  road,  and  after  the  construc- 
tion, as  affected  by  the  construction,  and  not  how  the  market 
values  of  other  property  in  the  neighborhood  had  been  affected. 
How  the  plaintiffs  here  could  be  affected  by  proofs  of  what 
other  people  saw  fit  to  settle  for,  it  is  impossible  to  understand : 
East  Penn.  R.  Co.  v.  Hiester,  40  Pa.  56. 

3.  Evidence  was  clearly  admissible  to  show  the  effect  of  the 
construction  of  the  railroad  upon  the  property  as  a  place  of 
business,  **  and  not  for  the  purpose  of  recovering  any  loss  by 
reason  of  the  diminution  of  trade:"  Pittsb.  etc.  R.  Co.  v. 
Vance,  115  Pa.  825 ;  West.  Penn.  R.  Co.  v.  Hill,  56  Pa.  460. 
Nor  was  it  error  to  peimit  the  jury  to  take  into  account  the 
ordinary  and  usual  operation  of  the  road  as  a  necessary  element 
of  the  effect  of  its  construction :  Pittsb.  June.  R.  Co.  v.  Mc- 
Cutcheon, 18  W.  N.  528 ;  Penn.  R.  Co.  v.  Duncan,  111  Pa. 
852;  Phil.  etc.  R.  Co.  v.  Patent,  17  W.  N.  199. 

4.  The  charge  of  the  court  carefully  limited  the  recovery, 
under  the  evidence,  to  damages  for  the  injury  to  the  reversion- 
ary interest.  "  Nor  was  there  error  in  charging  the  jury  to 
allow  interest.  If  the  plaintiff  was  entitled  to  compensation 
by  reason  of  her  property  being  taken  at  a  particular  time,  she 
was  certainly  entitled  to  interest  as  a  compensation  for  the 
wrongful  detention : "  Old  Colony  R.  Co.  v.  Miller,  125  Mass. 
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1 ;  Railroad  v.  Gesner,  20  Pa.  242 ;  Del.  etc.  R.  Co.  v.  Burson, 
61  Pa.  869;  Pierce  on  Railroads,  220. 

Opinion,  Mr.  Chief  Justice  Paxson: 

This  was, an  action  brought  in  the  court  below  against  the 
railroad  company  by  tlie  widow  and  heirs  of  Samuel  Ziemer, 
to  recover  damages  for  what  are  known  as  consequential  injuries, 
resulting  from  the  construction  of  defendant's  road. 

The  plaintiffs  are  the  ownera  of  a  property  situate  on  the 
comer  of  Canal  and  Bingaman  streets,  in  the  city  of  Reading, 
The  road  of  the  defendant  company  has  been  constructed  at 
gi-ade  over  the  said  Canal  street,  in  front  of  plaintiffs'  property. 
The  road  takes  a  part  of  the  pavement,  and  the  track  is  within 
about  twenty  feet  of  one  of  the  buildings,  and  it  was  alleged 
interferes  seriously  with  the  drainage,  besides  rendering  access 
to  a  portion  of  the  property  dangerous.  The  title  of  the  plaint- 
iffs below  was  acquired  on  June  11,  1884,  by  descent  fiom 
Samuel  Ziemer,  who  was  the  husband  of  Margaret  Ziemer,  and 
the  father  of  Jbhe  other  plamtiffs. 

Upon  the  trial  below  the  defendant  offered  to  prove  that  the 
route  for  the  construction  of  the  said  road  was  duly  located 
and  marked  with  construction  stakes,  prior  to  the  time  of  the 
decease  of  the  said  Samuel  Ziemer,  and  that,  therefore,  the 
action  should  have  been  brought  by  his  personal  representatives, 
and  not  by  his  widow  and  heirs.  The  court  rejected  this  offer. 
See  first  assignment.  We  think  the  evidence  was  properly 
rejected.  The  action  was  for  consequential  injuries.  There 
was  no  taking  of  any  portion  of  the  plaintiffs'  property.  The 
plaintiffs'  ancestor  was  not  injured  by  the  setting  of  construc- 
tion stakes  in  a  public  highway.  They  were  not  set  on  his 
property,  nor  was  anything  belonging  to  him  taken  or  injured 
thereby.  In  such  cases  there  can  be  no  legal  injury  for  the 
erection  or  construction  until  such  erection  or  construction  has 
commenced.*  The  work  might  have  been  abandoned  before 
a  beginning  had  been  made.  In  such  case  the  property  owner 
would  have  had  no  cause  of  action.  There  is  no  analogy  be- 
tween this  case  and  the  location  of  a  railroad  over  a  man's 
land.     In  the  latter  instance  the  land  has  been  taken  and  appro- 

♦Cf.  Lafferty  v.  Railroad  Co.,  ante,  297. 
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priated  to  public  use ;  the  right  of  the  land-owner  to  sue  for 
damages  is  complete,  and  he  may  recover  for  the  location  and 
for  the  subsequent  construction:  Wadhams  v.  Railroad  Co., 
42  Pa.  803;  Beale  v.  Railroad  Co.,  86  Pa.  509. 

The  second  assignment  is  without  merit.  The  defendant 
company  offered  to  prove  what  they  had  paid  to  other  property 
owners  along  the  same  street  for  the  privilege  of  laying  their 
tracks  upon  it.  The  damages  which  the  plaintiffs  had  sustained 
could  not  be  measured  by  such  a  standard  as  this.  What  par- 
ticular owners  were  willing  to  accept,  or  had  accepted,  from 
the  company  by  way  of  settlement  or  compromise,  could  not 
affect  the  plaintiffs.  Aside  from  this,  to  render  such  testimony 
of  any  value  the  conditions  must  be  shown  to  have  been  similar. 
This  would  involve  as  many  issues  before  the  jury  as  there 
were  persons  who  had  been  settled  with. 

It  is  sufficient  to  say  in  answer  to  the  fifth  assignment  that 
the  learned  judge  below  distinctly  told  the  jury  that  they  were 
not  to  allow  compensation  to  the  plaintiffs  for  any  injury  to  the 
interests  of  their  tenants.  There  was  no  objection  to  the  evi- 
dence offered  upon  this  point,  and  we  must  assume  the  verdict 
was  only  for  damages  to  plaintiffe'  reversionary  interest. 

The  portion  of  the  charge  referred  to  in  the  seventh  assign- 
ment is  technically  inaccurate,  although  substantially  correct. 
In  cases  of  this  kind  interest  is  not  allowed  as  interest,  but  it 
is  usual  to  instruct  the  jury  to  increase  the  damages  by  that 
amount.  In  other  words,  interest  is  allowed  as  damages.  If 
it  were  otherwise  a  person  whose  property  has  been  taken,  in- 
jured, or  destroyed  would  not  receive  full  satisfaction:  Old 
Colony  Railroad  Co.  v.  Miller,  125  Mass.  1 ;  Del.  etc.  R.  Co. 
V.  Burson,  61  Pa.  869. 

The  merits  of  this  case — ^that  is  to  say,  the  right  of  the 
plaintiffs  to  recover  for  consequential  injuries,  is  ruled  by 
Railroad  Company  v.  Walsh,  just  decided.  It  is  unnecessary 
to  go  over  the  ground  again  in  this  opinion. 

Judgment  affirmed. 
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GREENWOOD  v.  PHIL.  W.  &  B.  R.  CO- 

THE    COURT    OF    COMMON    PLEAS    OF    DELAWARE 
COUNTY. 

Argued  February  15, 1889— Decided  March  18, 1889. 

124         572 
32  SO  *  34 1.  The  rule  requiring  one  about  to  cross  the  tracks  of  a  railroad  company, 

Y24        572  ^^  ^^^P'  ^^^^  *"^  listen  for  an  approaching  train,  is  a  clear  and  ceitain 
36  SO  "290  rule  of  duty,  and  a  failure  to  obsei*ve  it  is  more  than  evidence  of  negli- 
■^■"■^^  gence,  it  is  negligence  of  itself. 

2.  Moreover,  the  rule  is  applicable  as  to  railroad  crossings  in  cities  and 
towns,  as  well  as  to  crossings  in  the  open  countiy,  and  whether  safety- 
gates  are  maintained  at  street  crossings  or  not,  and  whether  or  not 
ordinances  regulating  the  speed  of  approaching  ti*ains  are  observed  by 
the  railroad  company. 

Before  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 
and  Mitchell,  JJ. 

No.  213  January  Term,  1889,  Sup.  Ct. ;  court  below,  No.  107 
September  Term  1887,  C.  P. 

On  September  17,  1887,  a  summons  issued  in  an  action  by 
Paul  C.  Greenwood  against  the  Philadelphia,  Wilmington  & 
Baltimore  Railroad  Company,  to  recover  damages  for  personal 
injuries  received  and  charged  to  the  alleged  negligence  of  the 
defendant  company.     Issue. 

At  the  trial  on  September  26,  1888,  the  essential  facts 
appearing  were  as  follows : 

In  March,  1887,  the  plaintiff  for  a  short  time  had  been  a 
member  of  a  fire  company  in  the  city  of  Chester,  and  knew  the 
line  of  the  defendant  company's  road  crossing  Welsh  street  at 
a  point  one  square  above  Fifth  street.  At  about  11  o'clock  at 
night  on  March  26,  1887,  there  was  an  alarm  of  fire,  and  the 
plaintiflf  with  another  jumped  upon  the  steps  at  the  rear  end 
of  a  hose  carriage.  In  that  position  he  could  not  see  over  the 
seat  in  front,  where  the  driver  sat.  The  hose  carriage  was 
driven  rapidly  down  Fifth  street  for  half  a  square  and  then 
turned  up  Welsh,  proceeding  without  being  checked  towards 
the  railroad  crossing.  Though  the  plaintiff  had  control  of  the 
hose  carriage,  he  gave  no  directions  to  the  driver. 
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As  required  by  city  ordinance  the  defendant  company 
maintained  a  pair  of  adjustable  gate-bars  at  the  crossing  on 
Welsh  street,  one  on  each  side  of  the  line,  which  were  let  down 
on  the  approach  of  a  train  and  bore  a  red  light  indicating  at 
night  the  position  of  the  bars,  as  being  up  or  down.  On  the 
night  in  question,  the  working  parts  of  the  gateway  were  out 
of  order  and  the  bars  elevated,  without  the  red  light  upon 
them.  There  was  an  ordinance  forbidding  the  approach  of 
trains  to  crossings  at  a  greater  speed  than  five  miles  an  hour. 
On  the  side  of  Welsh  street  towards  which  a  train  was  approach- 
ing, the  street  was  built  up  with  houses.  There  was  evidence 
on  the  part  of  the  plaintiff  that  no  watchman  was  out  at  the 
crossing ;  that  no  bell  was  rung,  and  that  the  train  approached 
at  over  ten  miles  an  hour. 

As  the  hose  carriage  and  its  occupants  crossed  the  track  they 
were  struck  by  a  passing  train  and  the  plaintiff  thrown  beneath 
the  cars,  where  his  left  foot  and  hand  were  so  crushed  that 
they  had  to  be  amputated. 

On  the  part  of  the  defendant  company  evidence  was  intro- 
duced to  show  that  the  hose  carriage  was  being  driven  at  a 
headlong  rate  of  speed  on  Welsh  street ;  that  the  plaintiflf  was 
continuously  ringing  the  carriage  gong;  that  the  working 
piarts  of  the  gate-bars  had  been  out  of  repair  since  the  morning 
of  that  day,  and  as  a  substitute  a  watchman  was  at  the  crossing 
signaling  with  a  lantern  and  white  flight,  and  in  full  view  for 
a  distance  of  300  feet;  and  the  driver  of  the  hose  carriage 
admitted  on  the  stand  that  he  had  seen  the  danger  signal  when 
he  was  100  feet  from  the  crossing,  but  thought  that  the  gate- 
tender  "had  probably  come  out  a  minute  before  the  train 
would  come  to  the  crossing;  they  generally  do  that,  and  I 
thought  if  that  was  the  case  I  could  probably  get  across  before 
the  train  got  there." 

There  were  no  points  submitted  and  the  court,  Clayton,  P. 
J.,  charged  the  jury : 

After  carefully  listening  to  all  the  evidence  in  the  case 
before  us,  I  am  of  opinion,  as  a  matter  of  law,  that  the  plaintiff 
has  failed  to  make  out  a  case  sufficient  to  warrant  or  sustain 
a  verdict  in  his  favor.  I  hold  that  it  is  the  duty  of  every 
traveler  upon  a  public  highway  crossed  by  a  railroad,  before 
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attempting  to  cross  the  road,  to  stop,  look  and  listen.  If  he 
hears  no  approaching  train  or  sees  none,  then  he  may  cross. 
Any  traveler  who  neglects  that  duty  is  guilty  of  negligence, 
and  when  there  is  contributory  negligence — when  both  parties 
are  negligent — ^the  law  does  not  permit  a  recovery  by  either,  as 
it  does  not  pretend  to  measure  the  amount  of  negligence,  so 
as  to  ascertain  whether  one  party  is  more  negligent  than  the 
other.  The  only  question  in  my  mind,  when  the  first  motion 
was  made  for  a  nonsuit,  was  whether  the  fact  that  the  company 
had  undertaken  to  erect  safety-gates  at  these  crossings,  did  not 
make  it  their  duty  to  so  guard  the  road  as  to  relieve  travelers 
from  their  duty  of  stopping,  looking  and  listening ;  but,  upon 
reflection,  and  after  hearing  all  the  evidence  in  the  case,  I  am\)f 
opinion  that  that  was  intended  as  an  additional  safeguard  of  pub- 
lic travel,  and  not  to  relieve  the  traveler  from  any  previous  care 
for  his  own  protection.  The  duty  still  remains,  although  the 
gates  be  there.  Although  extra  precautions  are  taken  by  the 
railroad,  the  duty  still  exisfe  for  every  traveler  in  crossing  the 
railroad  to  stop,  look  and  listen.  If  he  does  not  do  that,  he 
cannot  recover.  It  will,  thei*efore,  be  your  duty  to  find  a  ver- 
dict for  the  defendant,  and  if  the  court  is  wrong,  the  plaintiflE 
will  have  his  redress  either  by  a  new  trial  granted  by  this  court, 
or  by  a  reversal  of  this  judgment  by  the  Supreme  Court.  You 
are,  therefore,  directed  to  render  a  verdict  for  the  defendant. 

The  jury  returned  a  verdict  for  the  defendant,  as  directed. 
Judgment  having  been  entered,  the  plaintiff  took  this  writ, 
assigning  the  instructions  to  the  jury  as  error. 

Mr.  J.  B.  Hinkson  and  Mr.  W.  B.  Broomall  (with  them  Mr. 
J.  H.  Sinkson)^  for  the  plaintiff  in  error : 

1.  The  rule  that  one  about  to  cross  a  railroad  track  must 
stop,  look  and  listen,  does  not  apply  in  all  cases  :  Penn.  R.  Co. 
V.  Ackerman,  74  Pa.  268.  The  two  cases,  Penn.  R.  Co.  v. 
Beale,  73  Pa.  504,  and  Reading  etc.  R.  Co.  v.  Ritchie,  102  Pa. 
433,  where  the  rule  was  enforced  in  all  its  strictness,  were 
both  cases  of  accident  in  the  open  country,  where  the  railroad 
companies  had  a  right  to  run  their  trains  as  fast  as  they  chose. 
An  inspection  of  the  cases  referred  to  in  the  opinions  in  thos3 
cases,  to  wit :  North  Penn.  R.  Co.  v.  Heileman,  49  Pa.  60 ; 
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Hanover  R.  Co.  v.  Coyle,  55  Pa.  896 ;  Penn.  R.  Co.  v.  Weber, 
76  Pa.  157,  will  show  that  they  were  all  cases  either  in  the 
open  country,  or  in  small  towns,  where  the  railroad  company 
was  compelled  neither  by  ordinance  nor  by  prudence  to  adopt 
extra  precautions,  and  where  none  were  maintained.  In  built- 
up  parts  of  the  country,  in  towns  and  villages,  the  railroad 
company  is  bound  to  use  additional  precautions ;  the  traveler 
has  the  right  to  expect  them,  to  rely  upon  them,  and  to  govern 
himself  accordingly:  PhU.  &  R.  R.  Co.  v.  Ervin,  89  Pa.  76; 
CorreU  v.  Raib-oad  Co.,  38  la.  120  (18  Amer.  R.  22) ;  McWil- 
liams  V.  Keim,  1  Mona.  16. 

2.  Having  shown  that  the  rule  is  not  inflexible,  another 
principle  applies:  Whenever  the  plaintiff  is  thrown  off  his 
guard  by  the  acts  or  omissions  of  the  defendant  he  is  not  held 
to  the  same  rule  as  to  negligence  that  would  otherwise  be 
imposed  upon  him:  Penn.  R.  Co.  v.  Ogier,  35  Pa.  72;  Phil. 
&  T.  R.  Co.  V.  Hagan,  47  Pa.  244.  The  facts  in  the  case 
which  apply  to  this  rule,  are  (a)  the  disregard  of  the  ordinance 
as  to  speed ;  (6)  the  absence  of  the  usual  signal  and  gates, 
and  the  white  hght  instead  of  the  red  one.  Moreover,  another 
rule  is  applicable :  As  the  defendant  could  not  use  the  ordi- 
nary signals,  the  gates  being  broken,  they  were  bound  to  use 
extra  precautions :  Phil.  &  R.  R.  Co.  v.  Killips,  88  Pa.  405 ; 
Penn.  R.  Co.  v.  Werner,  89  Pa.  59.  Under  these  circum- 
stances it  was  for  the  jury  to  decide  whether  the  plaintiff  was 
not  misled  by  the  absence  of  the  ordinary  signal  and  got  into 
such  a  position  of  danger,  because  of  the  neglect  of  the  defend- 
ant, as  made  it  either  impossible  for  the  driver  to  stop,  or  called 
for  sudden  decision  in  extreme  peril :  Schall  v.  Cole,  107  Pa.  1 ; 
Schum  V.  Railroad  Co.,  107  Pa.  14 ;  Penn.  R.  Co.  v.  Acker- 
man,  74  Pa.  268  ;  Penn.  R.  Co.  v.  Coon,  111  Pa.  437 ;  Schmidt 
V.  McGill,  120  Pa.  405;  Penn.  R.  Co.  v.  White,  88  Pa.  329; 
Penn.  R.  Co.  v.  Werner,  89  Pa.  59;  Phil.  etc.  Pass.  Ry.  Co.  v. 
Henrice,  92  Pa.  431 ;  Penn.  R.  Co.  v.  Peters,  116  Pa.  206 ; 
Lehigh  V.  R.  Co.  v.  Greiner,  113  Pa.  600;  Penn.  R.  Co.  v. 
Garvey,  108  Pa.  369. 

Mr.  Wm.  Ward^  for  the  defendant  in  error : 
1.  The  duty  imposed  by  law  upon  the  traveler  on  the  high- 
way, to  stop,  look  and  listen,  as  he  is  about  to  cross  a  railroad 
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track,  so  as  to  satisfy  himself  whether  there  is  a  train  ap- 
proaching, was  clearly  defined  nearly  a  quarter  of  a  century 
since  in  North  Penn.  R.  Co.  v.  Heileman,  49  Pa,  60,  and  has 
been  followed  to  the  present  time :  Hanover  R.  Co.  v.  Coyle, 
55  Pa.  396;  Penn.  R.  Co.  v.  Beale,  73  Pa.  505.  The  doctrine 
has  never  been  modified  in  any  material  particular,  but  uni- 
formly adhered  to  in  a  long  line  of  cases  :  Reading  etc.  R.  Co. 
V.  Ritchie,  102  Pa.  425 ;  Lehigh  V.  R.  Co.  v.  Greiner,  113  Pa. 
600 ;  Baughman  v.  Railroad  Co.,  92  Pa.  335 ;  Delaware  etc. 
R.  Co.  V.  Cadow,  120  Pa.  559  ;  Marland  v.  Railroad  Co.,  123 
Pa.  487 ;  Morgan  v.  Railroad  Co.,  23  W.  N.  189. 

Opinion,  Mr.  Chief  Justice  Paxson:  * 

The  plaintiff  brought  this  action  in  the  court  below  to 
recover  damages  for  injuries  received  by  him,  and  which  he 
claims  were  caused  by  the  negligence  of  the  defendant  com- 
pany. The  court  below  gave  a  binding  instruction  to  the  jury 
to  find  for  the  defendant.  Under  such  circumstances,  we 
must  assume  not  only  that  all  of  the  plaintiffs  testimony  is 
true,  but  that  he  is  entitled  to  every  inference  fairly  to  be 
drawn  from  it. 

The  facts  of  the  case,  as  we  gather  them  from  the  evidence, 
may  be  briefly  stated  as  follows:  The  plaintiff  was  a  member 
of  the  Hanley  Hose  Company  in  the  city  of  Chester.  On  the 
night  of  March  26, 1887,  he  was  at  the  hose  house  and  informed 
one  or  more  members  that  there  was  a  fire ;  to  use  his  own 
language:  "It  looked  from  Edgmont  avenue  to  be  over  at 
Mr.  Eyre's  house,  around  Seventh  street.  That  is  where  I  seen 
the  fire."  No  other  person  in  Chester  appears  to  have  seen 
this  alleged  fire ;  nor  was  there  any  alarm  given  at  any  of  the 
other  engine  houses.  The  result  of  the  plaintiff's  announce- 
ment at  the  Hanley  Hose  Company's  house  was  that  the  com- 
pany immediately  turned  out.  The  plaintiff  and  one  or  two 
others  got  on  the  hose  carriage,  and  with  a  spirited  horse  started 
out  to  find  the  fire.  The  horse  was  driven  at  a  rapid  rate  of 
speed  for  some  distance  along  Fifth  street  and  then  turned  up 
Welsh  street.  The  railroad  of  the  defendant  company  was 
one  square  from  the  comer  of  Fifth  and  Welsh.  At  the  rail- 
road crossing  the  company  had  for  some  time  kept  a  watchman, 
and  safety-gates,  which  were  lowered  upon  the  approach  of 
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trains.  Upon  the  night  in  question,  when  the  hose  carriage 
approached  the  crosssing,  the  gates  were  not  lowered;  they 
had  become  out  of  order  that  morning  and  bad  not  been 
repaired.  The  watchman  displayed  no  light  and  gave  no 
warning.  The  hose  carriage  did  not  stop  as  it  approached  the 
track,  in  order  to  afford  an  opportunity  to  look  and  listen ; 
nor  did  it  even  slacken  its  speed,  but  continued  on,  was  struck 
by  the  train,  and  the  plaintiff  was  thrown  off  the  carriage  and 
injured.  • 

Under  such  circumstances  does  the  case  come  within  the 
familiar  mle,  "  stop,  look,  and  listen"  ?  It  was  strongly  urged 
upon  the  argument  that  the  rule  referred  to  does  not  apply  for 
the*  reason  (a)  that  the  plaintiff  had  a  right  to  rely  upon  the 
fact  that  the  safety-gates  were  up,  and  (6)  that  the  said  rule 
is  i)ot  applicable  to  towns  and  cities  where  trains  are  constantly 
crossing  streets. 

I  do  not  understand  the  law  to  be  that  when  a  railroad  com- 
pany adopts  safety-gates  or  any  other  appliance  for  the  protec- 
tion of  the  public,  that  the  public  are  thereby  absolved  from 
the  duty  of  takitig  any  care  of  themselves.  Conceding  that 
the  company  was  required  to  take  exti*a  precautions  by  reason 
of  the  gates  being  out  of  order,  yet  the  plaintiff  was  also  bound 
to  do  his  part.  He  has  no  right  to  omit  the  ordinary  precau- 
tions when  approaching  a  railroad  crossing  merely  because  he 
finds  the  gates  up.  Machinery  of  all  kinds  is  liable  to  get  out 
of  order,  and  may  do  so  just  at  the  critical  moment  of  the 
approach  of  a  train.  In  all  such  cases  the  safety  of  the  traveling 
public  requires  that  each  party  shall  be  held  to  the  exercise  of 
due  care.  Had  this  hose  carriage  stopped  near  the  crossing 
instead  of  inishing  on  at  reckless  speed,  this  accident  would 
not  have  happened.  The  train  could  have  been  seen  for  one 
hundred  feet  before  the  crossing  was  reached.  If  the  rule  to 
stop,  look,  and  listen  were  always  observed,  an  accident  at 
crossings,  now  so  frequent,  would  rarely  occur,  whether  in 
town  or  country.  It  is  difficult  to  see  why  the  rule  is  not  as 
important  in  towns  and  cities  as  in  the  country,  where  in  many 
instances  the  track  can  be  seen  for  a  long  distance.  The  rule 
itself  is  so  valuable ;  is  sustained  by  such  abundant  authority ; 
and  is  moreover  founded  upon  such  excellent  common  sense 
reasons,  that  we  Avill  neither  depart  from  it,  nor  allow  it  to  be 
Vol.  cxxiv — 37 
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undermined  by  exceptions.  It  is  a  clear  and  certain  rule  of 
duty,  and  a  departure  from  it  is  more  than  evidence  of  negli- 
gence ;  it  is  negligence  per  se. 

I  have  not  referred  to  the  question  of  the  city  ordinances, 
for,  conceding  the  negligence  of  the  defendant  company,  the 
plaintiff  was  guilty  of  such  contributory  negligence  as  bars 
his  right  to  recover.  .  Nor  have  I  discussed  the  numerous  cases 
cited,  as  but  few  of  them  have  any  application  to  the  peculiar 
circumstances  of  this  case.  « 

Judgment  affirmed. 


O.  J.  BLACKMAN  v.  COMMONWEALTH. 

ERROR  TO  THE  COURT  OF  QUARTER  SESSIONS   OF  SCHUYLKILL 

COUNTY. 

Argued  February  10,  1889— Decided  March  18, 1880. 

1.  Where,  on  the  trial  of  an  indictment,  the  defendant  may  interpose  the 
limitation  of  §  77.  act  of  March  31,  1860,  P.  L.  450,  it  is  the  belter 
practice,  yet  not  essential,  to  aver  in  the  indictment  the  facts  relied 
upon  to  bring  the  case  within  the  terms  of  the  proviso  to  said  section. 

2.  So,  when  the  offence  is  laid  in  the  indictment  to  have  been  committed 
within  the  period  limited  in  the  section,  the  conmionwealth  may  prove, 
without  an  avei-raent  of  it  in  the  bill,  that  the  defendant  was  not  an  in- 
habitant of  the  state,  or  usual  resident  therein,  within  the  said  period. 

3.  And  where  the  commonwealth  has  proved  the  commission  of  the  of- 
fence, the  issuance  of  a  warrant  for  the  arrest  of  the  defendant  and  his 
flight,  his  absence  from  his  usual  place  of  residence  within  the  state, 
and  the  efforts  to  learn  his  whereabouts  with  a  view  to  his  arrest,  a 
prima  facie  case  within  the  proviso  has  been  established. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and  Mc- 

COLLUM,  JJ. 

No.  21   January   Term  1888,  Sup.  Ct. ;  court  below,  No. 
2,053  July  Term  1886,  Q.  S. 

On  September  10, 1886,  the  grand  jury  returned  as  a  true 
bill  an  indictment  that  Oliver  J.  Blackman  on  July  1, 1885, 
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did  commit  fornication  with  a  certain  Lydia  Ann  Lechner,  and 
a  female  bastard  child  did  beget,  contrary,  etc.  The  defend- 
ant pleaded,  not  guilty. 

At  the  trial  on  September  15,  1886,  Lydia  Ann  Lechner,  the 
prosecutrix,  was  called  for  the  commonwealth,  when  the  fol-' 
lowing  offer  was  made : 

"  Commonwealth  offers  to  prove  the  offence,  then  to  follow 
it  with  evidence  that  the  defendant  was  a  fugitive ;  that  the 
child  was  begotten  in  1881^  that  in  November,  1881,  informa- 
tion was  made  against  defendant  before  John  E.  Fertig,  a  jus- 
tice of  the  peace,  a  warrant  issued  and  placed  in  the  hands  of 
William  Brown,  constable ;  that  seajxjh  was  made  for  defend- 
ant and  he  could  not  be  found ;  that  about  a  year  thereafter 
prosecutrix  received  information  that  defendant  was  living  in 
the  state  of  New  York;  with  other  evidence  that  defendant 
was  not  a  resident  qi  this  state  for  two  years  preceding  the 
finding  of  this  indictment." 

The  defendant  objected :  The  indictment  avers  fornication 
committed  July  1,  1885 ;  the  offer  is  to  prove  a  crime  more 
than  two  years  prior  to  that  time ;  the  proof  offered  to  show 
that  the  case  comes  within  the  exception  to  the  act,  can  only 
apply  where  the  true  time  is  laid  in  the  indictment  and  the 
facts  set  out  therein  bring  it  within  the  exceptions. 

By  the  court :  Offer  admitted ;  exception.* 

The  commonwealth  then  proved  that  the  child  was  begotten 
by  the  defendant  in  January,  1881,  and  was  born  October  17, 
1881 ;  that  about  six  weeks  before  the  child  was  born,  the  de- 
fendant who  then  lived  in  the  county,  started  away  with  the 
prosecutrix  promising  to  marry  her,  but  deserted  her  on  the 
journey ;  that  the  warrant  for  his  arrest  was  issued  in  March, 
1882,  and  the  constable  holding  it,  as  well  as  the  justice  who 
issued  it,  made  unsuccessful  efforts  to  find  the  defendant  by 
search  and  inquiry  within  the  state  where  it  was  reported  he 
might  be  found.     He  was  eventually  arrested  in  June,  1886. 

No  testimony  was  offered  on  the  part  of  the  defendant. 

The  court,  Pershing,  P.  J.,  charged  the  jury  inter  alia : 

[If  the  jury  find  from  the  evidence  that  the  defendant  had 
run  away  from  the  county  for  the  purpose  of  preventing  his 
arrest,  and  remained  away  under  circumstances  which  baflBed 
all  efforts  made  to  find  him,  he  might  be  convicted  whether 
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his  place  of  concealment  was  within  or  without  the  state. 

The  meaning  of  the  statute,  we  think,  is,  that  where 

any  offender  shall  not  have  been  an  inhabitant  of  the  state,  or, 
if  within  the  state,  he  leaves  his  usual  place  of  residence  there- 
in and  thus  frustrates  any  attempt  to  arrest  him,  he  cannot 
avail  himself  of  the  statute  of  limitations  if,  as  was  the  fact  in 
the  case  in  hand,  he  is  indicted  within  the  time  prescribed 
after  his  return  to  his  customary  residence.]  * 

The  jury  returned  a  verdict  that  the  defendant  was  guilty. 
Motions  in  arrest  of  judgment  and  for  a  new  trial  were  then 
made  on  behalf  of  the  defendant,  which,  in  an  opinion  filed  on 
July  11,  1887,  citing  §  77,  act  of  March  81, 1860,  P.  L.  450 ; 
Commonwealth  v.  Haas,  57  Pa.  443 ;  Roosevelt  v.  Kellogg,  20 
Johns.  208;  Graham  v.  Commonwealth,  51  Pa.  256;  Com- 
monwealth V.  The  SheriflF,  3  Brewst.  394;  1  Whart.  Crim. 
Law,  §  446;  Bishop,  Crim.  Proc,  §  405;  People  v.  Van.  Sant- 
voord,  9  Cow.  655 ;  Commonwealth  v.  RuflFner,  28  Pa.  259,  were 
overruled.  The  usual  judgment  was  then  passed  upon  the 
defendant,  when  he  took  this  writ  and  assigned  as  error : 

1.  The  admission  of  plaintiff's  offer.* 

2.  The  charge  to  the  jury  embraced  in  [  ]  * 

Mr,  John  A.  Nash  (with  him  Mr.  Arthur  L.  Shay  and  Mr. 
Geo.  J.  Wadlinger)^  for  the  plaintiff  in  error : 

Counsel  cited  :  Commonwealth  v.  Ruffner,  28  Pa.  259  ;  Com- 
monwealth V.  Haafi,  57  Pa.  443  ;  1  Wharton,  Crim.  Law,  §  446 ; 
1  Bishop,  dim.  Proc.,  §  401 ;  Gmham  v.  Commonwealth,  51 
Pa.  255  ;  Commonwealth  v.  The  Sheriff,  3  Brewst.  394. 

Mr.  F.  W.  Bechtel  (with  him  Mr.  W.  J.  Whifehome,  District 
Attorney^^  for  the  defendant  in  error : 

Counsel  cited:  §  77,  act  of  March  31, 1860,  P.  L.  450  ;  Uni- 
ted States  V.  White,  5  Cranch.  C.  C.  44 ;  Graham  v.  Common- 
wealth, 51  Pa.  255. 

Opinion,  Mr.  Chief  Justice  Paxson: 

The  plaintiff  in  error  was  convicted  in  the  court  below  of 
fornication  and  bastardy.  The  offence  was  committed  in  1881 : 
the  indictment  was  found  September  10,  1886,  and  it  charged 
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the  offence  as  having  been  committed  on  the  first  day  of  July, 
1885.  Upon  the  trial  below,  the  commonwealth  offered  "  to 
prove  the  offence,  then  to  follow  it  by  evidence  that  the  de- 
fendant was  a  fugitive  ;  that  the  child  was  begotten  in  1881 ; 
that  in  November,  1881,  information  was  made  against  defend- 
ant befoi-e  John  E.  Fertig,  justice  of  the  peace ;  a  warrant  is- 
sued and  placed  in  the  hands  of  William  Brown,  constable ; 
that  search  was  made  for  defendant  and  he  could  not  be  found ; 
that  about  a  year  thereafter  the  prosecutrix  received  informa- 
tion that  defendant  was  living  in  the  state  of  New  York ;  with 
other  evidence  that  defendant  was  not  a  resident  of  this  state 
for  two  years  preceding  the  finding  of  this  indictment/'  The 
purpose  of  this  offer  was  manifestly  to  show  that  the  defend- 
ant was  a  fugitive  and  not  entitled  to  ^aim  the  protection  of 
the  statute  of  limitations.  It  was  objected  to  for  the  reason 
that  *'  the  proof*  offered  to  show  the  case  comes  within  the  ex- 
ception to  the  act  can  only  apply  where  the  true  time  is  laid 
in  the  indictment  and  the  facts  set  forth  therein,  which  brings 
it  within  the  exception." 

This  presents  a  question  of  pleading  merely.  It  is  clear  that 
the  evidence  would  have  been  sufficient  to  bring  the  defendant 
within  the  exception  of  the  statute  of  limitations,  had  the  bill 
been  found  in  1881,  with  an  averment  of  the  facts  above  stated. 
As  a  general  rule  in  criminal  pleading  the  offence  may  be  proved 
on  any  day  prior  to- the  one  named  in  the  indictment.  In  a 
case  where  the  statute  may  be  interposed,  and  the  common- 
wealth alleges  the  defendant  comes  within  the  exception  to  the 
statute,  the  better  practice  is  to  aver  in  the  indictment  the  facts 
relied  upon  to  toll  the  statute.  We  do  not  regard  this  as  essen- 
tial, however,  and  we  would  be  exceedingly  loth  to  reverse  for 
such  a  technical  reason  after  a  trial  and  conviction  upon  the 
merits.  The  true  rule  is  thus  stated  by  Mr.  Wharton  in  his 
work  upon  Criminal  Law,  at  page  446 :  "  Although  the  of- 
fence, on  tlie  face  of  the  indictment,  is  outside  the  statute,  yet 
the  prosecution  may  prove,  without  averring  it  in  the  indict- 
ment, that  the  defendant,  having  fled  the  state,  was  witliin  the 
exception  of  the  statute."  It  is  true  the  offence  here  is  not 
laid  outside  the  statute  ;  it  is  laid  within  the  statute,  and  the 
case  is  proved  outside  of  it,  but  the  principle  applicable  Is  the 
same.     The  indictment  might  well  have  been  found  notwith- 
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standing  the  defendant's  flight.  An  averment  therein  of  such 
flight  would  have  been  a  suflBcient  answer  to  any  objection  that 
the  defendant  had  not  been  arrested  and  bound  over  in  the 
usual  manner.  Indeed,  indictments  are  frequently  found  for 
the  purpose  of  obtaining  a  requisition  to  bring  the  offender 
back  to  the  jurisdiction  from  which  he  fled.  This  disposes  of 
the  first  assignment. 

In  the  second  assignment  it  is  alleged  tlie  court  below  erred 
in  instructing  the  jury  that  if  they  "  find  from  the  evidence 
that  the  defendant  had  run  away  from  this  county  for  the  pur- 
pose of  preventing  his  arrest,  and  remained  away  under  circum- 
stances which  baffled  all  efforts  made  to  find  him,  he  might  be 
convicted  whether  his  place  of  concealment  was  within  or  with- 
out the  state."  The  p*oviso  to  the  77th  section  of  the  act  of 
March  31,  1860,  is  as  follows  :  "  Provided,  however,  that  if  the 
person  against  whom  such  indictment  shall  be  brought  or  ex- 
hibited, shall  not  have  been  an  inhabitant  of  this  state,  or  usual 
resident  therein,  during  the  said  respective  terms  for  which  he 
shall  be  subject  and  liable  to  prosecution  as  aforesaid,  then  such 
indictment  shall  or  may  be  brought  or  exhibited  against  such 
person  at  any  period  within  a  similar  space  of  time  during  which 
he  shall  be  an  inhabitant  of,  or  usually  resident  within  this 
state." 

When  we  examine  the  instructions  of  the  court  in  the  light 
of  the  facts,  and  of  the  above  proviso,  we  find  no  error.  The 
commonwealth  has  proved  the  commission  of  the  offence  ;  the 
issuing  of  the  warrant  for  the  arrest  of  the  defendant  and  his 
flight ;  his  absence  from  his  usual  place  of  residence  within  the 
state,  and  the  efforts  to  ascertain  his  whereabouts  with  a  view 
to  his  arrest.  Must  the  commonwealth  go  further  and  prove  a 
negative,  that  the  defendant  was  not  an  inhabitant  or  resident 
of  the  state  until  within  two  years  of  finding  the  indictment  ? 
While  he  was  so  effectually  concealed  that  the  oflBcers  could 
not  find  him,  must  the  prosecution  prove  that  his  concealment 
was  beyond  the  borders  of  the  state  ?  We  think  not.  It  would 
place  an  unreasonable  burden  upon  the  commonwealth ;  it 
would  require  proof  of  a  fact  not  within  the  knowledge  of  its 
officers,  and  what  is  peculiarly  within  the  knowledge  of  the  de- 
fendant. On  this  subject,  Wharton's  Crim.  Law,  p.  614,  says  : 
*'  When  the  subject  of  the  exception  relates  to  the  defendant, 
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or  is  peculiarly  within  his  knowledge,  the  ne] 
proved  by  the  prosecutor,  but,  on  the  contra] 
must  be  proved  by  the  defendant  as  a  matter 
commonwealth  haying  proved  that  he  fled  in 
of  residence  within  this  state  for  the  manifest 
ing  arrest,  and  that  he  could  not  be  found  he 
prima  facie  case.  If  the  defendant  was  hidir 
instead  of  outside  of  it,  it  was  a  fact  peculiai 
knowledge,  and  he  was  a  competent  witness 
he  done  so,  he  would  have  been  in  a  position 
tion,  whether  a  fugitive  from  justice  who  e 
himself  within  the  state,  and  thus  baffles  all 
him  until  the  statute  has  run,  can  then  emerj 
place  and  successfully  plead  the  statute  of 
will  decide  such  question  when  it  is  fairly 
guage  of  the  learned  judge  below  upon  this 
curate  or  not,  did  the  defendant  no  harm. 

Jud 


APPEALS  OF  JACOB  F.  OBERK 
[Assigned  Estate  of  John  W.  Gi 

PROM  THE  DECREE  OF  THE  COURT  OP  CC 
LEBANON  COUNTY. 

Argued  February  20,  1889— Decided  March 

1.  A  mortgage  recorded  in  only  one  of  two  adjoining  c 
ing  a  tract  of  land  forming  one  farm  lying  in  bo 
the  land  lying  in  the  county  where  it  is  not  recor 
mortgagor  and  others  who  have  actual  notice  of  ifc 

2.  Constructive  notice  arising  from  the  record  of  tl 
only  from  the  fact  that  it  is  recorded  in  the  countj 
and  will  not  arise  from  a  note  in  the  mortgage  ind 
mortgaged  lands  lies  in  an  adjoining  county  where 
recorded. 

3.  Where  a  tract  of  land  composing  one  farm  lyiu] 
subject  to  liens  of  record  in  each,  and  is  sold  disch 
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assignee  for  the  benefit  of  creditors,  the  proceeds  of  the  land  in  each 
county  are  to  be  distributed  to  the  liens  of  tliat  jurisdiction  at  the  aver- 
age pnce  per  acre  at  which  the  entire  tract  is  sold. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and  Mo 

COLLUM,  JJ. 

Nos.  287,  288  January  Term  1889,  Sup.  Ct. ;  court  below 
No Term  1886,  C.  P. 

On  February  2,  1886,  John  W.  Gibble  made  an  assignment 
of  his  estate,  real  and  personal,  to  Samuel  R.  Zug  and  John 
M.  Stern,  for  the  benefit  of  his  creditors.  In  1888,  the  as- 
signees having  settled  their  account,  Mr.  Charle»  M.  Zerbe  was 
appointed  auditor  to  distribute  the  balance  shown  thereby  to 
the  creditors  entitled. 

At  the  hearing  before  the  auditor,  the  facts  upon  which  this 
controversy  arose  were  in  substance  as  follows : 

By  deed  dated  March  17, 1881,  Christian  C.  Snyder  conveyed 
a  farm,  the  proceeds  of  which  formed  a  portion  of  the  fund 
for  distribution,  to  John  W.  Gibble,  for  $11,000,  taking  on  the 
delivery  of  the  deed  a  purchase  money  mortgage  of  the  same 
date  for  the  sum  of  $6,000.  This  farm  contained  216  acres 
and  92  perches,  of  which  32  acres  and  10  perches  lay  in  Lan- 
caster coimty,  the  remaining  part  of  it  in  Lebanon  county. 
The  mortgage  was  recorded  in  Lebanon  county  on  March  19, 
1881,  the  mortgage  index  describing  the  land  as  lying  in  "  Lon- 
donderry township  and  Lane,  county."  It  was  never  recorded 
in  Lancaster  county. 

On  March  19,  1881,  Gibble  executed  a  mortgage  upon  the 
same  farm  to  Thomas  Logan  for  $2,000.  This  mortgage  was 
recorded  the  same  day  in  Lebanon  county,  but,  like  the  former, 
was  never  recorded  in  Lancaster  county.  The  index  of  this 
mortgage  also  noted  that  the  lands  lay  **  in  Londonderry  town- 
ship and  Lane,  county,"  as  the  foregoing  one. 

On  September  7,  1882,  Josiah  Funck  obtained  a  judgment 
in  the  Court  of  Common  Pleas  of  Lebanon  county  against 
Gibble,  for  $1,220,  and  subsequently  assigned »  the  same  to 
Jacob  F.  Oberholtzer.  On  July  21,  1887,  this  judgment  was 
revived  for  the  use  of  Jacob  F.  Oberholtzer,  for  $1,366.40. 

On  March  80,  1883,  Henry  Oberholtzer  obtained  a  judgment 
in  the  Court  of  Common  Pleas  of  Lebanon  county  against 
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Gibble,  for  $4,000,  afterwards  reduced  to  $2,000  by  a  payment 
credited.  On  April  6,  1883,  this. judgment  was  transferred  by 
exemplification  to  Lancaster  county,  and  there  entered  as  a 
lien.  Henry  Oberholtzer  died,  and  Jacob  F.  Oberholtzer,  his 
executor,  was  substituted  on  the  record  of  the  judgment. 

On  April  9, 1885,  Jacob  F.  Oberholtzer  purchased  from 
Christian  C.  Snyder  the  $6,000  bond  and  mortgage,  and  took 
an  assignment  of  the  latter,  which  he  at  once  had  duly  recorded 
in  Lebanon  county. 

In  1887,  the  next  year  after  the  assignment  by  John  W. 
Gibble,  for  the  benefit  of  creditors,  his  assignees  by  an  order 
of  the  Court  of  Common  Pleas  of  Lebanon  county  were  au- 
thorized to  sell  all  the  real  estate  of  the  assignor.  The  portioh 
of  the  Snyder  farm  lying  in  Lancaster  county  was  worth  much 
more  per  acre  than  that  lying  in  Lebanon,  and,  to  enable  the 
assignees  to  sell  the  farm  advantageously  as  a  whole,  all  the 
creditors  having  liens  in  Lancaster  county  agreed  that  the  land 
in  that  county  should  be  sold  discharged  of  liens,  reserving 
however  the  right  to  claim  payment  of  the  same  as  liens  out 
of  the  fund  realized,  with  like  effect  as  though  the  land  were 
sold  at  a  judicial  sale.  The  Snyder  farm  was  sold  to  John  G. 
Stauffer,  subject  to  the  $6,000  purchase  money  mortgage  as  a 
first  lien,  for  $2,875.  The  sale  was  afterwards  confirmed. 
The  last  mentioned  sum  was  the  subject-matter  of  contention 
in  this  proceeding  before  the  auditor,  the  fund  not  being  suflB- 
cient  to  pay  the  Oberholtzer  judgments  and  the  Logan  mort- 
gage both. 

There  was  no  evidence  to  show  that  Henry  Oberholtzer, 
when  he  parted  with  his  money,  had  actual  notice  that  Logan 
held  his  mortgage  against  Gibble,  but  the  auditor  ruled  that 
he  had  constructive  notice  of  it  from  the  record  of  the  mort- 
gage and  of  all  that  the  record  disclosed,  and  that  as  the  mor1> 
gage  index  showed  that  part  of  the  land  lay  in  Lancaster 
county,  he  had  notice  of  that  fact  also.  But  the  auditor  was 
of  the  opinion  that  as  Logan  was  also  negligent  in  not  record- 
ing his  mortgage  in  Lancaster  county,  and  thus  may  have  led 
Oberholtzer  to  part  with  his  money,  he  should  therefore  bear 
a  part  of  the  loss  ;  and,  having  found  as  a  fact  that  the  Lan- 
caster county  land  was  worth  $96  per  acre,  in  order  to  do  jus- 
tice between  the  parties  and  to  make  what  he  considered  a  fair 
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division  of  the  fund  of  #2,875,  realized  for  the  Snyder  farm, 
less  its  proportionate  part  of  .the  costs  and  expenses,  he  applied 
upon  the  Logan  mortgage  such  sum  as  the  Lancaster  county 
land,  in  connection  with  the  Lebanon  county  land,  taking  each 
acre  at  the  same  valuation,  should  have  paid  on  tlie  Oberholtzer 
mortgage.  By  this  method  of  distribution  the  Logan  mortgage 
received  $728.41  from  the  land  lying  in  Lancaster  county,  and 
the  sum  of  $579.56  was  applied  in  the  same  way  to  the  Ober- 
holtzer judgment. 

To  this  report  various  exceptions  were  filed  by  Logan's  exe- 
cutor and  by  Jacob  F.  Oberholtzer  as  executor  of  Henry  Ober- 
holtzer, and  individually. 

Said  exceptions  having  been  argued,  the  court,  McPherson, 
J.,  filed  the  following  opinion : 

By  deed  dated  March  17,  1881,  John  W.  Gibble,  the  assign- 
or, bought  from  Christian  C.  Snyder  a  farm  containing  about 
two  hundred  and  sixteen  acres,  of  which  thirty-two  acres  lie 
in  Lancaster  county  and  the  rest  in  Lebanon  county.  The 
deed  contains  the  following  language,  "subject  also  to  a  bond 
and  mortgage  for  part  of  said  purchase  money  given  by  John 
W.  Gibble  to  said  Christian  C.  Snyder,  bearing  even  date  here- 
with for  $6,000."  The  deed  was  recorded  in  Lebanon  county 
on  September  16,  1882,  but  was  never  recorded  in  Lancaster 
county.  The  mortgage  thus  referred  to  was  dated  March  17, 
1881,  and  recorded  in  Lebanon  county  on  March  19, 1881.  It 
was  never  recorded  in  Lancaster  county,  but  the  mortgage 
index  in  Lebanon  states  the  location  of  the  premises  to  be 
"Londonderry  township  and  Lane,  county .'\  In  April,  1885, 
it  was  assigned  by  Snyder  to  Jacob  F.  Oberholtzer,  who  owned 
it  at  the  time  of  the  assignment  for  creditors. 

On  March  17,  1881,  Gibble  made  another  mortgage  of  the 
whole  farm  to  Thomas  Logan  to  secure  $2,000,  which  was  re- 
corded in  Lebanon  county  on  March  19,  1881.  It  was  never 
recorded  in  Lancaster  county,  but  the  mortgage  index  in  Leb- 
anon contains  a  statement  similar  to  that  quoted  above. 

With  the  record  in  this  condition,  a  judgment  for  $1,220, 
now  owned  by  Jacob  F.  Oberholtzer,  was  entered  against  Gib- 
ble in  Lebanon  county  only,  on  September  7,  1882 ;  another 
judgment  for  $800  in  favor  of  Peter  Rider  was  entered  in  Leb- 
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anon  county,  on  September  28,  1882,  and  in  Lancaster  county, 
on  September  30, 1882 ;  and  a  third  judgment,  now  for  $2,000, 
in  favor  of  Henry  Oberholtzef,  was  entered  in  Lebanon  county 
on  March  30,  1883,  and  in  Lancaster  county  on  April  6,  1883. 
None  of  these  judgment  creditors  had  actual  notice  that  the 
mortgages  covered  the  land  in  Lancaster  county,  and  so  far  as 
appears  they  made  no  search  for  prior  liens. 

In  February,  1886,  Gibble  made  an  assignment  for  the  bene- 
fit of  creditors,  and  his  assignees  had  possession  of  the  farm  for 
about  two  years  thereafter,  during  which  they  received  cer- 
tain income  therefrom,  which  forms  part  of  the  fund  for  dis- 
tribution. In  September,  1887,  they  sold  the  farm  under  an 
order  of  the  Court  of  Common  Pleas  of  Lebanon  county,  the 
judgment  creditors  in  Lancaster  county  releasing  their  liens  in 
order  to  allow  title  to  be  made,  but  reserving  their  claims  upon 
the  fund  as  if  the  whole  farm  in  both  counties  had  been  sold 
by  order  of  court.  The  purchaser  took  the  farm  expressly 
subject  to  the  Snyder  mortgage  of  #6,000,  which  was  deducted 
from  his  bid  and  which  he  paid  in  full  about  April  1,  1888. 

The  land  lying  in  Lancaster  county  is  considerably  more 
valuable  than  an  equal  quantity  of  the  land  in  Lebanon,  but 
the  two  hundred  and  sixteen  acres  form  one  farm,  have  been 
used  as  such  and  were  sold  as  a  whole  by  the  assignees  for  the 
lump  sum  of  ^,775.  The  proceeds  of  this  sale  above  the 
Snyder  mortgage,  the  income  derived  therefrom  by  the  as- 
signees, and  about  $600  arising  from  the  sale  of  personal  prop- 
erty, are  involved  in  this  dispute,  and  the  exceptions  pressed 
require  us  to  decide  four  questions : 

1.  Under  the  facts  above  stated,  are  Henry  Oberholtzer  and 
Peter  Rider  to  be  charged  with  notice  that  the  Logan  mort- 
gage aflfected  the  land  lying  in  Lancaster  county? 

2.  How  is  the  value  of  the  Lancaster  land  to  be  estimated, 
in  order  to  properly  apportion  the  expenses  of  the  trust?  Ac- 
cording to  the  price  it  would  bring  as  a  detached  tract,  or  the 
price  paid  for  it  as  a  part  of  the  entire  farm? 

3.  Who  is  entitled  to  the  income  of  the  farm  received  by 
the  assignees,  and  what  proportion  of  it  is  to  be  considered  as 
derived  from  the  Lebanon  land  and  the  Lancaster  land  respec- 
tively? 

4.  Although  Jacob  Oberholtzer's  mortgage  has  been  paid  in 


Digitized  by 


Google 


588  EASTERN  DISTRICT,  1889. 

Opinion  of  Court  below. 

full  by  the  purchaser  of  the  farm,  is  he  still  entitled  to  a  divi- 
dend thereon  out  of  the  pei-sonal  fund,  in  order  to  apply  it  to 
his  judgment  of  $1,220,  which  will  not  even  then  be  paid  in 
full? 

The  first  question  seems  to  be  clearly  settled.  One  who  is 
about  to  become  an  incumbrancer  is  bound  to  examine  the 
record  for  prior  liens.  As  was  said  in  Taylor  v.  Maris,  5  R. 
57 :  "A  mortgage  or  judgment  is  a  lien ;  the  recording  a 
mortgage  or  docketing  a  judgment  is  notice  of  that  lien  to  a 
subsequent  purchaser  or  incumbrancer,  and  he  is  bound  to 
search  for  it. "  So  also  in  Maul  v.  Rider,  59  Pa.  171 :  "  It  is 
sometimes  said  that  the  record  of  a  deed  is  constructive  notice 
to  all  the  world.  That,  it  is  evident,  is  too  broad  and  unqual- 
ified an  enunciation  of  the  doctrine.  It  is  constructive  notice 
only  to  those  who  are  bound  to  search  for  it ;  thus  subsequent 
purchasers  and  mortgagees,  and  perhaps  all  others  who  deal 
with  or  on  the  credit  of  the  title  in  the  line  of  which  the  re- 
corded deed  belongs."  The  intending  incumbrancer  may  of 
course  neglect  this  duty,  but  if  he  does  neglect  it,  he  is  never- 
theless charged  with  actual  notice  of  any  relevant  fact  which 
a  search  would  have  disclosed:  Kuhn's  App.,  2  Pa.  264 ;  Pep- 
per's App.,  77  Pa.  377  ;  Stephen's  App.,  87  Pa.  202,  and  this 
must  include  the  contents  of  the  instrument  by  which  a  prior 
lien  has  been  created.  "Whatever  puts  a  party  on  inquiry 
amounts  in  judgment  of  law  to  notice,  provided  the  inquiry 
becomes  a  duty,  as  in  case  of  purchasers  and  creditors,  and 
would  lead  to  the  knowledge  of  the  requisite  fact  by  the  exer- 
cise of  ordinary  diligence  and  understanding :  "  Maul  v.  Rider, 
supra.  "  Where  inquiry  becomes  a  duty,  the  party  who  neg- 
lects to  perform  it  should  be  visited  with  at  least  constructive 
notice  of  the  facts  that  would  probably  have  been  brought  to 
light  if  it  had  been  duly  made :"  Leonard's  App.,  94  Pa.  168  ; 
Hottenstein  v.  Lerch,  104  Pa.  454;  McCandless  v.  Blakely,  12 
W.  N.  510.  It  therefore  seems  plain,  that  Henry  Oberholtzer 
and  Peter  Rider,  who  were  about  to  lend  money  on  the  securi- 
ty of  land  in  Lebanon  county,  were  bound  to  search  the  records 
of  that  county  for  prior  incumbrances.  If  they  had  done  so, 
they  would  have  discovered,  both  from  the  mortgage  index  and 
fi'om  the  body  of  the  instrument  itself,  that  the  Logan  mort- 
gage covered  land  in  Lancaster  as  well  as  in  Lebanon,  and 
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they  would  thus  have  had  actual  notice  of  that  fact.  They 
did  not  do  so  and  thus  were  ignorant  of  it,  but  they  cannot 
acquire  an  advantage  by  neglect  of  duty  and  must  therefore 
be  charged  with  notice  of  the  fact  which  was  plainly  to  be 
found  precisely  where  they  were  bound  to  look.  As  to  them, 
we  must  hold  the  Logan  mortgage  to  be  a  prior  lien  upon  the 
Lancaster  land  and  entitled  to  be  first  paid.  We  have  not 
considered  the  language  in  the  deed  referring  to  the  Snyder 
mortgage,  believing  it  to  be  unimportant  in  this  controvei-sy. 

Upon  the  second  question  we  are  compelled  to  differ  from 
the  auditor.  No  doubt  the  Lancaster  county  land  is  more 
valuable  than  an  equal  quantity  of  the  land  in  Lebanon  county 
exclusive  of  the  buildings ;  but  the  facts  remain  that  the  farm 
is  a  single  tract,  lying  in  one  body,  used  together  as  one  whole 
for  one  purpose,  each  acre  thus  affecting  the  value  of  every 
other.  Without  the  buildings,  which  are  in  Lancaster,  the 
land  in  Lancaster  would  be  less  desirable ;  and  it  clearly  ap- 
pears that  the  Lebanon  land  is  worth  less  by  itself  than  in 
connection  with  the  Lancaster  land.  Some  remarks  of  Mr. 
Justice  Clark  in  Potts  v.  Railroad  Co.,  119  Pa.  285,  seem  to 
be  fairly  applicable,  and  to  sustain  us  in  saying  that  this  land 
must  be  treated  as  a  whole,  and  not  be  separated  by  an  invisi- 
ble line,  the  result  of  which  is  to  treat  one  part  as  if  it  were 
physically  detached.  In  our  opinion,  the  faii-est  and  most 
practical  way  is  to  value  the  whole  farm  together  at  so  much 
per  acre,  about  $45  seems  to  be  the  value,  and  to  apportion 
the  expenses  of  the  trust  upon  this  basis. 

The  first  branch  of  the  third  question  is  decided  by  Wolfs 
App.,  106  Pa.  545.  The  income  received  by  the  assignees  is 
to  go  to  the  liens  which  would  be  entitled  to  the  proceeds  of  the 
land  if  sold.  It  must  be  divided,  however,  by  the  rule  just 
stated,  and  not  according  to  the  value  of  the  Lancaster  land 
as  a  detached  tract. 

The  fourth  question  must  be  answered  in  the  afl&rmative 
upon  the  authority  of  Graeff's  App.,  79  Pa.  146,  in  which  the 
precise  point  is  decided. 

So  far  as  the  exceptions  filed  are  not  sustained  by  this  opin- 
ion, they  are  overruled.  The  report  is  referred  back  to  the 
auditor  to  modify  his  distribution  in  accordance  herewith; 
report  to  be  made  January  7, 1889. 
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On  January  9,  1889,  a  second  report  of  the  auditor  distrib- 
.  uting  the  fund  in  accordance  with  the  foregoing  opinion  was 
confirmed  by  the  court  and  distribution  ordered.  Thereupon 
Jacob  F.  Oberholtzer,  as  executor  of  Henry  Oberholtzer,  de- 
ceased, and  in  his  own  right  also,  took  these  appeals,  specify- 
ing that  the  court  erred : 

1.  In  deciding  that  Henry  Oberholtzer  had  constructive 
notice  that  the  Logan  mortgage,  which  was  recorded  in  Leba- 
non county  only,  embraced  the  land  lying  in  Lancaster  county, 
of  the  Snyder  farm. 

2.  In  deciding  that  the  Logan  mortgage,  was  a  prior  lien  to 
the  Henry  Oberholtzer  judgment,  on  the  land  of  the  Snyder 
farm,  lying  in  Lancaster  county. 

3.  In  deciding  that  the  Logan  mortgage  should  be  paid  out 
of  the  rents,  issues  and  profits,  made  by  the  assignees  while 
they  had  possession  thereof,  and  of  the  proceeds  of  the  land 
itself  lying  in  Lancaster  county,  before  any  part  of  them 
should  be  decreed  to  the  Henry  Oberholtzer  judgment, 

4.  In  holding,  that  the  entire  farm,  as  well  the  land  lying  in 
Lebanon  as  in  Lancaster  county,  of  the  Snyder  farm,  should 
be  valued  alike;  that  is,  about  $45  per  acre,  without  any 
regard  to  the  relative  value  of  the  separate  tracts. 

Mr,  Josiiah  Funck^  for  the  appellant : 

1.  The  Logan  mortgage,  having  been  recorded  in  Lebanon 
county  only,  obviously  bound  no  more  than  the  land  in 
that  county.  The  record  in  Lebanon  county  was  constructive 
notice  to  purchasers  and  incumbrancers  of  what  was  properly 
recorded  there,  but  no  more.  The  statute,  acts  of  May  28, 
1715,  1  Sm.  L.  95,  and  March  28,  1820,  7  Sm.  L.  303,  provides 
that  mortgages  shall  be-  recorded  "  where  the  lands  lie."  If 
recorded  in  any  other  county,  it  is  notice  to  nobody.  This  is  a 
familiar  principle :  Wade's  Law  of  Notice,  §§  192,  209,  548 ; 
Rich  V.  Roberto,  48  Me.  548;  Crofut  v.  Wood,  3  Hun  571;  1 
Story,  Eq.  J.,  6th  ed.,  §  404;  4  Kent,  Com.,  8th  ed.,  174; 
Peron  v.  Reed,  35  Vt.  3 ;  King  v.  Porter,  77  N.  C.  25 ;  Mc- 
Kean  etc.  Imp.  Co.  v.  Mitchell,  35  Pa.  269;  Kerns  v.  Swope, 
2  W.  75 ;  Parret  v.  Shaubhut,  80  Am.  Dec.  424 ;  Main  v. 
Alexander,  47  Am.  Dec.  732;  Astor  v.  Wells,  4  Wheat.  466; 
Simon  v.  Brown,  3  Y.  186 ;  Heister  v.  Fortner,  2  Binn.  40 ; 
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Bolton  V.  Johns,  5  Pa.  145 ;  Dawson  v.  Bigsby,  6  Binn.  204 ; 
Friedley  v.  Hamilton,  17  S.  &  R.  70 ;  Green  v.  Drinker,  7  W. 
&  S.  440;  Phillipsburg  S.  B.'s  App.,  10  W.  N.  265;  Wood- 
worth  V.  Paige,  4  Am.  L.  Reg.  634. 

2.  Clearly  the  lien  creditors  of  the  Lancaster  county  juris- 
diction are  entitled  to  the  proceeds  of  the  Lancaster  county 
land,  estimated  at  its  actual  value,  less  the  proportionate  part 
of  the  expenses  of  conversion  and  distribution.  True,  the 
whole  farm  was  sold  by  the  assignees  as  one  tract,  but  the 
order  of  the  Court  of  Coiximon  Pleas  of  Lebanon  county  con- 
ferred no  power  to  sell  the  land  in  Lancaster  county :  John  v. 
Cartee,  1  Pa.  147 ;  they  therefore  sold  the  land  in  the  latter 
county  under  the  power  conferred  by  the  deed  of  trust  alone, 
subject  to  the  reserved  right  of  the  lien  creditors  to  claim  out 
of  the  fund.  The  farm,  should  hence  be  treated  as  two  sepa- 
rate tracts,  in  consequence  of  the  invisible  line  which  divides 
the  two  counties  and  limits  the  jurisdiction  of  the  courts  of 
each.  The  principle  is  fair  and  just  and  in  analogous  cases  it 
uniformly  has  been  recognized  and  applied  by  this  court: 
Fisher  v.  Clyde,  1  W.  &  S.  544 ;  Carpenter  v.  Koons,  20  Pa. 
222;  Corporation  etc.  v.  Wallace,  8  R.  109. 

Mr.  John  Benson^  for  the  appellee : 

1.  Had  Oberholtzer  searched  the  records  of  Lebanon  county, 
the  place  where  he  was  bound  to  search  for  liens  or  incum- 
brances, he  would  have  found  the  Logan  mortgage  where  the 
land  covered  by  it  was  located.  This  would  have  put  him 
upon  inquiry,  and  upon  examination  the  true  state  of  the  facts 
would  have  been  disclosed.  He  either  searched  these  records, 
or  he  did  not.  If  he  did,  he  had  actual  knowledge  pf  the 
Logan  mortgage,  which  certainly  was  notice  of  it;  if  he  did 
not,  it  was  his  duty  to  do  so,  and  he  was  affected  with  con- 
structive notice :  Taylor  v.  Maris,  5  R.  57 ;  Maul  v.  Rider,  59 
Pa.  171 ;  Leonard's  App.,  94  Pa.  168 ;  Hottenstein  v.  Lerch, 
104  Pa.  454  ;  McCandless  v.  Blakely,  12  W.  N.  510  ;  Stephen's 
App.,  87  Pa.  202 ;  Kuhn's  App.,  2  Pa.  264;  Pepper's  App.,  77 
Pa.  877. 

2.  All  the  buildings  are  on  the  part  of  the  farm  in  Lancaster 
coimty ;  the  farm  is  but  a  single  tract  lying  in  a  body,  with  no 
division  line  or  landmarks  to  separate  it ;  it  has  never  been 
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used  iji  any  other  way  but  as  a  whole,  each  and  every  acre 
forming  a  part  thereof  and  affecting  the  value  of  each  and 
every  other  acre.  The  land  in  Lancaster  county  may  be  more 
valuable,  yet  it  was  not  detached  and  sold  separately,  but  as  a 
whole.  The  learned  court  valued  it  at  the  average  price  per 
acre  of  what  the  whole  farm  sold  for,  which  was  fair,  upon 
correct  principles,  and  supported  by  Potts  v.  Railroad  Co.,  119 
Pa.  286. 

Opinions,  Mr.  Justice  Williams  : 

No.  287. 

This  is  a  contest  over  the  distribution  of  a  fund  raised  by 
the  assignees  for  the  benefit  of  the  creditors  of  J.  W.  Gibble. 
It  embraces  the  proceeds  of  the  sales  of  both  real  and  personal 
estate.  One  of  the  farms  sold  by  the  assignees  contained  two 
hundred  and  sixteen  acres,  and  was  crossed  by  the  line  between 
Lancaster  and  Lebanon  counties  in  such  manner  as  to  leave 
a  little  over  thirty-two  acres  in  Lancaster  county  while  the 
remainder  of  the  land  with  the  farm  buildings  was  in  Lebanon. 
The  deed  of  assignment  was  recorded  in  Lebanon  and  the 
order  of  sale  was  issued  by  the  Court  of  Common  Pleas  of  that 
county.  The  creditors  in  Lancaster  entered  into  an  agreement 
with  the  assignees  by  which  they  released  their  liens  from  the 
Lancaster  county  part  of  the  farm  so  as  to  enable  them  to  sell 
the  farm  as  a  whole,  reserving  their  right  to  come  in  on  the 
fund. 

Gibble  bought  in  March,  1881,  and  recorded  his  deed  in  Leb- 
anon county  soon  after.  On  the  same  day  that  he  obtained 
his  deed  he  gave  a  mortgage  to  Logan  which  was  recorded  on 
the  19th  of  March,  1881,  in  Lebanon  county,  but  was  never 
recorded  in  Lancaster.  It  properly  described  the  farm  as 
lying  in  both  counties,  and  in  the  mortgage  index  was  an  entry 
stating  that  the  land  lay  in  Londonderry  township  and  Lancas- 
ter county.  Oberholtzer's  first  judgment  was  entered  in  Lan- 
caster county  in  1882,  and  other  judgments  were  entered 
subsequently. 

Two  questions  are  raised  upon  these  facts.  The  first  of  these 
is  over  the  basis  upon  which  the  proceeds  of  the  farm  shall  be 
divided  so  as  to  ascertain  the  amount  of  the  fund  applicable  to 
Lancaster  county  liens.    The  holders  of  these  liens  insist  that 
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the  land  in  Lancaster  county  is  worth  more  by  the  acre  than  the 
Lebanon  county  land,  and  that  they  should  be  allowed  to  take 
so  much  of  the  price  of  the  farm  as  they  can  show  tlie  thirty- 
two  acres  lying  in  that  county  to  be  worth.  The  court  below 
held  that  inasmuch  as  the  farm  had  been  sold  as  a  whole,  the 
price  was  to  be  divided  in  proportion  to  the  quantity  of  land 
lying  in  each  county.  We  see  no  error  in  this  mode  of  divi- 
sion. The  purchaser  had  regard,  in  bidding,  to  the  farm  as  a 
whole.  Its  buildings,  improvements,  fertile  fields,  and  waste 
lands  were  considered  as  comprising  one  farm,  upon  which 
one  price  was  put,  and  we  see  no  reason  why  the  division  of 
the  price  should  not  be  made  upon  the  basis  of  the  relative 
quantity  as  was  done  by  the  court. 

The  remaining  question  is  whether  the  Logan  mortgage  is 
entitled  to  come  in  on  the  l^ancaster  county  fund  in  preference 
to  the  judgments  of  Oberholtzer  and  others  which  were  regu- 
larly entered  in  that  county.  If  so,  it  is  because,  as  the  court 
below  held,  that  the  recording  of  the  mortgage  and  its  appear- 
ance in  the  mortgage  index  in  Lebanon  county  is  constructive 
notice  to  the  subsequent  judgment  creditors  in  Lancaster.  It 
is  not  pretended  that  Oberholtzer  or  any  other  of  the  Lancaster 
county  lien  holders  had  actual  notice  of  the  existence  of  the 
Logan  mortgage  when  the  debts  due  them  were  contracted,  or 
their  judgments  entered.  If  they  did  not  have  constructive 
notice  because  of  what  appeared  on  the  records  of  Lebanon 
county,  they  had  no  notice  whatever. 

The  precise  question  raised  is  whether  the  recording  of  a 
mortgage  in  one  county  upon  land  in  another  is  notice  to  cred- 
itors in  the  county  where  the  land  lies.  The  recording  of  a 
mortgage  has  no  greater  value  as  constructive  notice  than  that 
which  our  recording  acts  give  it.  The  act  of  1715  requires 
that  a  mortgage  shall  be  recorded  within  six  months  after  its 
date  in  the  county  where  the  lands  lie  that  are  covered  by  it. 
The  time  allowed  by  the  act  of  1715  was  found  to  be  inconven- 
ient, and  the  act  of  1820  was  passed  which  declared  that  mort- 
gages shall  have  pi*iority  **  according  to  the  date  of  recording 
the  same,"  and  then  provided  that  "  no  mortgage  or  defeasible 
deed  shall  be  a  lien  until  such  mortgage  or  defeasible  deed 
shall  have  been  recorded  or  left  for  record."  These  acts 
plainly  provide  for  recording  mortgages  in  the  county  where 
Vol.  cxxiv — 38 
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the  land  affected  by  them  lies  and  denies  to  them  the  benefits 
of  a  lien  on  the  land  until  they  come  actually  into  the  hands  of 
the  recorder.  No  matter  where  else  the  mortgage  may  be 
recorded,  if  it  is  not  on  the  records  of  the  county  where  the 
land  lies  it  is  no  lien  upon  that  land  except  as  to  the  mort- 
gagor or  persons  who  have  actual  notice  of  its  existence. 
When  it  is  recorded  in  the  proper  county,  then  as  to  all  per- 
sons dealing  with  the  land  as  purchasers  or  lien  creditors 
actual  notice  of  the  mortgage  is  not  necessary,  because  they 
are  fixed  with  notice  by  the  record.  Actual  notice  may  be 
given  in  any  county,  because  it  brings  knowledge  home  to  the 
person  to  be  affected  by  it.  Constructive  notice,  on  the  other 
hand,  results  from  the  fact  of  recording  in  the  county  where 
the  land  lies  and  cannot  extend  beyond  the  county  in  which 
the  record  is  made. 

The  Logan  mortgage  though  recorded  in  Lebanon  county  is 
as  to  the  county  of  Lancaster  an  unrecorded  mortgage,  and 
nothing  but  actual  notice  to  the  creditor  before  his  debt  is 
contracted  will  save  its  priority  in  that  county :  Nice's  App., 
54  Pa.  200.  The  want  of  actual  notice  being  conceded,  and 
the  want  of  constructive  notice  being  settled  as  the  result  of 
the  failure  to  record  in  Lancaster  county,  it  is  clear  that  as  to 
the  Lancaster  county  lands,  Logan  is  simply  a  specialty  credi- 
tor, with  no  lien  as  against  the  appellant  and  others  who  are 
the  holders  of  liens  in  that  county.  The  first,  second,  and 
third  assignments  of  error  are  sustained. 

The  decree  of  distribution  as  to  the  fund  raised 
from  the  sale  of  the  Lancaster  county  land  is 
reversed,  and  the  record  remitted  for  distribu- 
tion in  accordance  with  this  opinion. 

No.  288. 
The  questions  involved  in  the  appeal  in  this  case  have  been 
fully  disposed  of  in  an  opinion  just  filed  in  the  appeal  of  Ober- 
holtzer,  executor  of  Henry  Oberholtzer,  deceased.  For  the 
reasons  there  given,  which  it  is  unnecessary  to  repeat,  the  decree 
in  this  case  is  reversed  as  to  the  fund  raised  from  the  Lancaster 
county  lands,  and  distribution  thereof  is  ordered  in  accordance 
with  the  opinion  in  said  case. 
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CITY  OF  SCRANTON  v.  WILLIAM  GOR 

ERROR  TO  THE  COURT  OF  COMMON  PLEAS  OF  LACKJ 

COUNTY. 

Argued  February  25,  188^— Decided  March  18, 1889. 

1.  Under  §  6,  act  of  April   16,   1840,  P.  L.  411,  it  is  eiT 
action  against  a  city,  to  sustain  the  challenge  of  a  juror  on  tl 
gi'ound  assigned  that  he  is  a  member  of  the  select  council  of 
cipality,  and  it  is  no  answer  to  say  that  the  paity  objecti 
challenge  was  not  injured  thereby. 

2.  In  an  action  for  damages  for  personal  injuries  received 
by  reason  of  a  serious  defect  in  the  sidewalk,  that  the  plaintiff 
to  pass  over  the  defect  when  the  night  was  fair  and  there 
street  lamps  lighted  near  by,  is  evidence  of  contributory  m 
but  the  question  under  all  the  circumstances  is  one  for  the  jur 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Cla 
Mitchell,  JJ. 

No.  115  January  Tenn  1889,  Sup.  Ct. ;  court  below, 
April  Term  1887,  C.  P. 

On  March  8, 1887,  an  action  in  case  was  brought  by 
Gore  against  the  city  of  Scranton  to  recover  damages 
sonal  injuries  received  by  the  plaintiff  while  passin, 
defective  sidewalk.     Issue. 

The  case  came  on  for  trial  on  April  9, 1888,  whei 
being  called,  the  counsel  for  the  plaintiff  challenged 
M.  Fowler,  a  juror,  on  the  ground  that  he  was  a  m< 
the  select  council  of  the  city  of  Scranton. 

The  counsel  for  the  defendant  objected  to  the  chall 

By  the  court:  The  challenge  is  sustained,  and  t 
excluded;  exception.^ 

The  evidence  adduced  showed  in  substance  that, 
nance  having  been  passed  requiring  the  paving  of  the  si 
of  certain  streets  by  abutting  property  owners,  under  t 
tion  of  the  city  engineer  who  was  to  supply  the  grade 
cember,  1886,  one  John  Williams,  owning  property  < 
avenue,  under  the  direction  of  the  city  engineer,  tl 
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commissioner,  and  the  councilman  of  the  ward,  forming  what 
"was  known  as  the  sidewalk  board,  excavated  for  a  footway 
five  feet  wide  for  forty  feet,  the  front  of  his  lot.  The  grade 
supplied  and  followed  in  the  excavation  made  the  pavement 
when  laid  about  twenty  inches  lower  at  one  corner  of  the  lot 
than  the  remaining  pavement,  leaving  an  abrupt  descent  of 
that  depth  at  that  point.  At  night  persons  would  fall  when 
passing  along  the  street.  Knowledge  of  the  defect  was  com- 
municated to  the  street  commissioner  and  mayor  of  the  city. 
Subsequently  a  log,  perhaps  ten  inches  in  diameter  was  placed 
at  the  foot  of  the  fall,  one  end  of  the  log  resting  at  the  fence 
and  the  other  extending  across  the  pavement.  On  the  night 
of  May  6, 1886,  between  10  and  11  o'clock,  the  plaintiff  who 
lived  in  the  city  was  passing  along  the  street  without  knowing 
of  the  defect,  as  he  testified,  and  stepping  down  between  the 
log  and  the  cut  of  the  footway,  fell  forward  and  fractured  the 
upper  third  of  the  tibia,  elongating  the  ligaments  that  bind  and 
control  the  knee-joint.  The  injuries  resulting  were  permanent. 
There  was  contradictory  testimony  upon  the  question  as  to 
whether  the  place  of  the  accident  was  sufiSciently  lighted  or 
not. 

At  the  close  of  the  testimony  the  court,  Archbald,  P.  J., 
charged  the  jury,  inter  alia,  as  follows  : 

Cities,  as  well  as  other  municipalities,  are  bound  to  keep . 
their  streets  and  sidewalks  in  proper  repair.  Such  municipali- 
ties are  organized,  among  other  things,  for  that  very  purpose. 
Cities  are  chartered,  boroughs  and  townships  are  organized  and 
erected,  for  the  purpose,  among  other  things,  of  caring  for  just 
such  places  as  has  been  described  to  you  where  this  accident 
occurred.  Cities  are  authorized  to  raise  money  from  the  in- 
habitants by  taxes,  and  those  taxes  are  given  to  the  city  authori- 
ties for  the  very  purpose  of  maintaining  the  peace  and  health 
of  the  city,  lighting  the  streets  and  keeping  the  roads  and 
avenues  and  sidewalks  in  proper  condition.  In  view  of  this 
duty,  if  any  person  is  injured  by  reason  of  a  neglect  of  it,  then 
the  city  must  respond  in  damages.  These  are  the  general  prin- 
ciples.    It  is  our  duty  then  to  apply  them  to  this  case. 

The  first  question  which  naturally  arises  is,  was  the  place 
where  this  accident  occurred  a  dangerous  place  ?    It  has  been 
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described  by  the  witnesses  so  that  it  must  be  very  plain  to  you 
just  about  what  was  its  condition  at  the  time.  The  street  itself 
was  one  much  ti-aveled,  according  to  the  evidence,  by  day  and 
by  night ;  thei*e  were  stores  and  dwellings  along  it ;  this  exca- 
vation was  right  across  the  pavement  or  sidewalk ;  the  pave- 
ment extended  from  Division  street  down  to  this  place,  and 
then  there  was  an  immediate  drop  of  about  twenty  inches  to 
two  feet,  and  that  extended  across  the  whole  breadth  of  the 
pavement  or  sidewalk,  and  was  some  five  feet  in  the  other*  di- 
rection. There  was  a  store  right  there  in  sight.  This  log  or 
pole  was  laid  across  the  sidewalk  from  the  fence  to  the  edge  of 
the  hole  towards  the  road.  According  to  the  evidence  of  one 
witness,  this  pole  seems  to  have  been  in  a  measure  fastened  in 
its  place  ;  that  is,  on  the  fence  side  it  was  against  a  post  of  the 
fence  and  on  the  other  lodged  in  a  sort  of  hole.  Dr.  Allen 
speaks  of  it  in  that  way.  The  space  between  the  edge  of  the 
upper  flag  upon  which  the  plaintiff  was  walking  when  he  fell, 
and  the  pole  itself,  was  some  eight  or  ten  inches,  into  which  the 
foot  and  leg  might  very  naturally  and  readily  slip.  It  seems 
to  me  from  all  the  evidence  you  can  hardly  fail  to  find  that  this 
was  a  place  of  danger,  and  if  it  was,  we  have  the  correspond- 
ing duty  of  the  city  authorities  to  remove  it,  as  an  obstruction 
of  the  common  footway  or  sidewalk. 

If  you  find  then  that  it  was  a  place  of  danger  towards  which 
the  citj-  owed  such  a  duty,  the  next  question  is,  was  the  city 
negligent?  Of  course  if  they  owe  a  duty  to  exercise  such 
care,  then  they  were  negligent  in  not  repairing  it.  The  plaint- 
iff has  presented  this  part  of  the  case  in  a  twofold  manner  to 
you. 

In  the  first  place,  was  this  excavation  made  by  the  direction 
of  the  city  authorities  ?  This  line  of  the  plaintiff's  case  tends 
to  directly  charge  the  city  authorities  not  only  with  notice  of 
the  place  after  it  was  put  in  this  dangerous  condition,  but  ac- 
tually being  the  instrument  or  means  of  its  having  this  danger- 
ous character.  An  ordinance  of  the  city,  passed  in  1877,  and 
amended,  I  believe,  in  1880,  has  been  put  in  evidence.  This 
ordinance  was  passed  by  the  city  councils,  and  established, 
among  other  things,  a  sidewalk  board,  composed  in  each  ward 
of  the  select  and  common  councilmen  and  the  city  engineer,  I 
believe,  and  street  commissioner.    Any  changes  in  the  side- 
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walks  and  grades  were  to  be  made  under  the  direction  of  this 
board,  after  plans  and  estimates  had  been  submitted  by  the  city 
engineer.  We  have  the  evidence  that  the  sidewalk^  where  this 
obstruction  was,  was  under  consideration  by  this  board ;  and  a 
change  directed  to  be  made  according  to  plans  and  specifica- 
tions submitted  by  Mr.  Blewitt,  the  city  engineer.  In  pursu- 
ance of  this  resolution  of  the  sidewalk  board,  notice  was  given 
to  the  proper  owner ;  he  took  his  grade  from  the  city  engineer ; 
in  pursuance  of  the  grade  thus  given  him,  the  excavation  was 
made,  and  the  flags  in  front  of  this  property  of  Mr.  Williams's, 
which  had  been  before  even  with  the  flags  in  front  of  Mr. 
Evans's  store,  were  lowered  the  twenty  inches  in  question. 
This  must  be  held,  under  this  evidence,  to  be  the  act  of  the 
city  authorities.  We  have  here  the  whole  thing  originating 
with  the  city  councils.  It  is  true  their  authoiity  was  delegated 
to  this  sidewalk  board,  and  it  may  be  that  they  have  not  the 
right  to  delegate  the  authority  lodged  in  them  in  that  way.  It 
is  not  importaxit,  in  my  view  of  the  case,  to  determine  that 
question  now.  It  might  be  important  if  there  was  an  attempt 
to  enforce  upon  the  property  owner  the  lowering  of  his  grade  ; 
then  it  would  come  directly  in  question  if  the  property  owner 
resisted.  He  might  raise  the  question  whether  the  sidewalk 
board  had  authoiity  under  the  law  to  order  him,  but  we  have 
not  the  question  of  that  authority  now  in  this  case.  This  is  a 
question  of  negligence  to  a  third  party,  and  in  view  of  this 
evidence,  we  must  hold  that  if  the  excavation  was  done,  as  the 
evidence  clearly  is,  under  the  direction  of  the  sidewalk  board 
and  the  city  engineer  who  gave  the  grade,  it  is  the  same  as 
though  these  representatives  of  the  city  had  gone  there  with 
their  workmen  and  actually  lowered  the  sidewalks  themselves. 
It  is  to  be  noted,  however,  in  this  connection,  that  the  city  au- 
thorities did  not  direct  the  putting  of  the  log  across  the  street ; 
they  are  merely  held  to  the  extent  that  their  direction  went. 
The  log  was  put  across  there  by  the  workmen  whom  Mr.  Wil- 
liams employed.  It  was  supposed  to  be  for  purposes  of  safety. 
It  seems  to  be,  under  the  evidence,  that  it  proved  just  the  con- 
trary, and  so  far  as  this  log  enters  into  the  danger  of  the  place 
the  city  is  not  chargeable  with  that  in  the  same  way  which 
it  would  be  for  the  excavation  as  having  directly  put  it 
there. 
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We  pass  then  to  the  other  branch  of  the  case  \ 
plaintiff  presents.  As  I  have  already  said  to  you,  tl 
Scranton,  as  other  cities,  owes  a  duty  to  keep  its 
proper  repair.  If  they  get  out  of  repair,  if  they  becoi 
for  use  by  obstructions  or  otherwise,  the  city  authc 
bound  to  remedy  that  and  remove  such  obstruction 
store  and  repair  the  same  within  a  reasonable  time  tl 

This  duty  to  repair  arises  either  from  actual  noti 
city  authorities,  or  from  constructive  notice  equivalen 
On  the  question  of  actual  notice  of  this  obstruction 
the  evidence  that  the  street  commissioner,  with  the 
the  city  came  to  the  place  within  a  week  or  two  after 
iams  had  made  the  excavation,  and  lowered  his  flag 
Mr.  Williams  to  put  it  back.  While  we  have  not  i 
dence  just  the  exact  duties  imposed  upon  the  streei 
sioner,  still  the  name  implies  something;  and  aside 
officer  we  have  the  mayor  of  the  city,  the  chief 
officer  of  it,  present  at  the  place  and  observing  it.  T 
actual  notice  home  to  at  least  one  of  the  city  autho 
only  that  the  excavation  was  there,  which,  under 
evidence,  the  city  is  responsible  for,  but  for  the  log 
place.  And  so  far  as  that  was  an  element  of  dang 
was  thus  brought  home  to  the  mayor,  and  so  to  the 
as  an  obstruction.  A  city,  in  one  sense,  is  an  intangil 
the  citizens  do  not  act  together  with  regard  to  it,  bi 
resented  by  officers,  by  city  authorities ;  and  so,  whei 
to  the  question  of  notice,  we,  all  of  us  in  the  city,  car 
this  thing,  but  if  the  officers,  who  are  charged  with  t] 
sibilities  and  with  the  authority  that  the  rest  of  th 
have,  have  notice,  that  is  notice  to  the  city  itself. 

Even  if  there  was  not  this  evidence  of  actual  n 
the  question  of  constructive  notice  might  very  prop 
and  it  is  perhaps  my  duty  to  touch  upon  that, 
authorities  are  bound  to  take  notice  within  a  reason 
of  want  of  repair  in  streets  and  of  obstructions  there 
ing  the  safety  of  persons  traveling  along  them.  Ir 
we  have  this  excavation  made,  and  this  is  important, 
in  December,  and  the  accident  in  the  first  part  of  M 
ing.  Here  was  in  the  neighborhood  of  five  mon 
place  is  described  as  one  of  the  main  streets  of  this 
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have  akeady  said  to  you,  constantly  traveled  by  night  and  by 
day.  Considering  then  the  place  and  the  time,  should  the  city 
authorities,  in  view  of  the  duty  cast  upon  them  of  caring  for 
the  streets  and  keeping  them  in  repair,  and  within  the  time 
which  had  elapsed  while  this  street  remained  that  way,  have 
repaired  it?  And  in  view  of  this  duty  if  they  should  have 
repaired  it,  then  they  are  affected  with  constructive  notice, 
even  though  they  did  not  have  any  actual  notice  of  the  place, 
because  if  the  time  was  such  that  they,  in  the  exercise  of  pro- 
per diligence,  ought  to  have  found  out  whether  there  was  an 
obstruction  there,  the  city  becomes  liable  the  same  as  though 
they  knew. 

If  then,  gentlemen,  under  these  instructions  and  explana- 
tions which  I  have  endeavored  to  give  you,  you  find  that  the 
ci£y  was  negligent  with  regard  to  this  obstruction,  the  next 
question  is  as  to  whether  there  was  any  contributory  negli- 
gence by  the  plaintiff,  for  the  plaintiff  cannot  recover  if  he 
contributed  by  his  own  negligence  in  any  degree  to  the  acci- 
dent. It  is  a  matter  of  law,  and  a  matter  of  common  sense, 
that  every  one  is  bound  to  exercise  proper  care  in  his  use  of 
such  things  as  the  streets  and  avenues  of  a  city,  or  the  high 
roads  of  a  township  or  borough,  so  as  not  to  expose  himself  to 
danger.  We  are  not  to  run  into  danger,  but  to  avoid  it.  We 
have,  however,  the  positive  evidence  of  the  plaintiff  that  he 
did  not  know  of  this  place.  While  he  lives,  and  lived  at  that 
time,  m  a  part  of  the  city  along  this  highway,  and  beyond  it 
going  from  the  direction  of  the  main  part  of  Hyde  Park,  yet  he 
accounts  in  a  measure  in  his  own  way  for  not  knowing  of  it ; 
in  the  first  place,  by  his  absence  from  home  in  search  of  con- 
tracts, he  being  a  contractor  or  sinker  of  shafts ;  and  again,  by 
the  use  of  another  way  returning  to  and  going  from  his  home. 
If  he  did  not  know  of  this  place,  then  he  cannot  be  charged 
with  the  duty  of  endeavoring  to  avoid  it,  by  either  going  out 
into  the  road  and  going  around  it,  as  we  have  the  evidence 
that  others  did,  or  by  taking  some  other  safe  way  home.  If  a 
man  knows  of  a  dangerous  place  in  a  road  and  deliberately 
walks  in  it  he  cannot  recover ;  he  should  avoid  it  by  going 
around,  or  by  going  some  other  siafe  way.  But  we  have  the 
evidence  of  the  plaintiff  that  he  did  not  know ;  so,  the  duty 
to  avoid  it  by  going  another  way  or  by  going  around  did  not 
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arise.  Could  he  then  at  the  immediate  time  of  the  accident 
have  avoided  it?  It  was  night  time  between  ten  and  eleven 
o'clock,  according  to  the  evidence  in  the  case,  and  the  store  of 
Mr.  Evans  was  closed,  which  otherwise  possibly  might  have 
thrown  some  light  upon  this  place;  the  street  was  a  public 
thoroughfare,  partially  lighted  at  least,  by  street  lamps  at  some 
little  distance  on  the  other  side  of  the  street. 

I  will  now  read  certain  points  which  have  been  submitted 
to  me  by  counsel  on  both  sides,  giving  you  my  answers.  .  .  \  . 
I  will  first  read  the  plaintiffs  points  with  my  answers  to  them. 

1.  The  city  of  Scranton  has  charge  over  its  streets  and  side- 
walks, and  must  keep  them  in  proper  repair ;  it  is  bound  to 
see  that  there  are  no  obstructions  therein  other  than  those 
temporary  obstructions  necessary  for  the  repair  and  mainte- 
nance of  the  said  streets  and  sidewalks,  and  is  responsible  for 
accidents  that  may  happen  from  the  neglect  of  the  duties  thus 
imposed  upon  it  by  law. 

Answer:  This  is  in  accordance  with  what  I  have  already 
endeavored  to  instruct  you,  and  I  affirm  it.  Perhaps  I  ought 
to  qualify  it  a  little — not  in  principle,  but  in  this  way — that 
there  may  be  obstructions  other  than  those  mentioned  in  this 
point  for  which  the  city  would  not  be  immediately  liable,  but 
only  after  such  time  had  elapsed  that  notice  should  have  been 
taken  of  them  by  the  city  authorities.  Remember,  I  have 
already  instructed  you  that  where  an  obstruction  occurs,  the  city 
is  affected  with  constructive  notice  after  a  reasonable  time,  after 
such  time  that  they  ought  to  have  noticed  the  obstruction  and 
removed  it.  There  might  be  temporary  obstructions  occurring 
with  regard  to  which  the  city  would  not  be  immediately  liable, 
but  would  be  liable  if  left  in  that  condition  for  an  unreasona- 
ble time. 

2.  It  matters  not  who  made  the  excavation  and  placed  the 
obstruction  on  the  sidewalk,  provided  the  juiy  find  from  the 
evidence  that  the  city  of  Scranton  had  notice  that  the  excava- 
tion or  obstruction  was  there  and  failed  to  remove  it ;  or,  pro- 
vided the  city  should,  under  the  circumstances,  by  reasonable 
vigilance  have  discovered  the  obstruction  and  provided  a  safe 
guard. 

Answer :  This  is  affirmed. 
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3.  If  the  jury  believe  from  the  evidence  that  the  fact  of  the 
existence  of  this  excavation  or  obstruction  was  made  known 
to  the  street  commissioner  or  city  engineer  of  the  city  of 
Scranton,  prior  to  this  accident,  it  was  notice  to  the  city 
thereof,  and  it  was  negligence  on  the  part  of  the  defendant  not 
to  have  removed  the  same. 

Answer:  The  duties  of  the  street  commissioner  and  city 
engineer  are  not  defined  clearly  by  the  evidence.  We  only 
have  what  is  implied  by  their  duties  from  the  names  of  these 
officei-s.  From  notice  to  these  ofiicers,  I  think  the  jury  would 
be  warranted  in  inferring  notice  to  the  proper  city  authorities 
who  are  charged  with  the  correction  of  such  an  obstruction 
and  defect  in  the  street  in  question.  With  this  qualification  I 
affirm  this  point. 

The  defendant's  points  are  as  follows : 

1.  That  the  action  of  Mr.  Williams  in  making  a  dangerous 
sidewalk  excavation  in  front  of  his  premises  was  without  legal 
authority  and  was  not  the  act  of  defendant. 

Answer :  This  is  refused.* 

2.  That  the  defendant  would  not  in  any  case  be  liable  un- 
less notice  was  brought  home  to  such  city  authorities  as  had 
power  to  remedy  the  alleged  defect,  or  whose  duty  it  was  to 
communicate  such  notice  to  such  authorities. 

Answer :  Subject  to  the  qualifications  which  I  have  endeav- 
ored to  give  you  in  the  general  charge,  and  in  the  answer  to 
the  plaintiffs  third  point,  I  affirm  this  point. 

9.  If  the  jury  believe  that  the  night  when  the  accident  oc- 
cun*ed  was  fair,  and  that  two  street  lamps  were  lighted  near 
by,  so  as  to  enable  a  passer-by  to  plainly  see  the  obstruction, 
then  the  plaintiff,  in  attempting  to  pass  over  the  alleged  de- 
fect, was  guilty  of  contributory  negligence  and  cannot  recover. 

Answer :  The  question  whether  there  was  contributory  neg- 
ligence in  the  case  is,  under  all  the  circumstances,  for  you,  gen- 
tlemen, to  determine,  and  not  for  me,  and  therefore  I  must 
refuse  this  point.* 

10.  Neither  the  city  engineer  nor  the  street  commissioner 
nor  the  sidewalk  board  had  any  authority  to  fix  a  grade  for  the 
sidewalk,  where  the  accident  occuiTed,  and  there  is  no  evi- 
dence in  the  case  that  the  grade  was  ever  fixed  by  competent 
authority. 
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Answer :  In  the  view  I  take  of  the  ease  this  point  is  imma- 
terial, and  I  must  therefore  decline  to  instruct  you,  as  herein 
requested.^ 

11.  The  verdict  should  be  for  defendant. 

Answer :  This  asks  me  to  instruct  you  that  under  no  cir- 
cumstances could  the  plaintiff  recover,  and  that  under  all  the 
circumstances  the  defendant  must  have  your  verdict.  I  can- 
not so  instruct  you  and  refuse  the  point. 

The  .jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$4,500.  The  defendant  then  filed  a  motion  for  a  new  trial,  as- 
signing as  a  reason,  inter  alia,  that  the  court  erred  in  excluding 
from  the  jury  William  M.  Fowler,  on  the  ground  that  h^  was 
a  councilman  of  the  city.  The  rule  granted  having  been  ar- 
gued, the  court,  Archbald,  P.  J.,  on  August  30, 1888,  filed 
the  following  opinion : 

It  must  be  conceded  that  there  was  no  sufiicient  ground  for 
excluding  the  juror,  Wm.  Fowler,  by  reason  of  his  being  a 
member  of  the  select  council  of  the  defendant  city,  and  that 
the  plaintiff's  challenge  for  this  cause  should  not  have  been 
sustained.  The  sixth  section  of  the  act  of  April  16,  1840, 
P.  L.  411,  distinctly  provides :  "  That  no  person  shall  be  ex- 
cluded from  being  a  witness  or  juror  in  any  suit,  prosecution 
or  proceeding  in  which  any  county,  city,  incorporated  district, 
borough  or  township  is  a  party  or  is  interested,  by  reason  of 
such  person  being  or  having  been  an  officer,  rated  citizen,  or 
inhabitant  in  such  county,  city,  district,  borough  or  township, 
or  owning  assessed  or  taxable  property,  or  being  liable  to  the 
assessment  or  payment  of  any  tax  therein."  This  was  not, 
however,  called  to  my  attention  at  the  time,  or  I  should  not 
have  fallen  into  the  error  complained  of.  The  question  now 
is  whether  the  defendant  is  entitled  to  a  new  trial  because  of 
it.  There  is  no  charge  but  what  a  fair  and  impartial  jury  was 
obtained.  The  city  solicitor  relies  simply  upon  the  fact  that  a 
legal  mistake  has  been  made.  But,  unless  the  defendant  has 
been  prejudiced  thereby,  it  is  not  my  duty  nor  my  privilege  to 
disturb  the  verdict. 

The  refusal  to  sustain  a  challenge  when  sufficient  cause  is 
assigned,  is  to  the  prejudice  of  the  party  challenging,  because 
an  incompetent  or  partial  juror  is  thus  left  on  the  panel.    If 
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the  party  has  exhausted  his  peremptory  challenges  the  juror 
participates  ih  the  trial,  and  the  error  is  thus  carried  into  the 
verdict  rendered.  Or,  if  the  juror  is  removed  by  a  subsequent 
peremptory  challenge,  still  the  party  is  to  such  extent  impeded 
in  the  free  exercise  of  the  challenges  without  cause  which  the 
law  has  given  him.  But  it  is  materially  dififerent  where  a 
juror  is  excluded  or  excused  from  the  panel.  While  this  may 
have  occurred  from  a  mistaken  view  of  the  law,  so  long  as  an 
impartial  juror  takes  his  place,  the  party  has  no  ground  of 
complaint ;  he  has  no  legal  right  to  have  his  case  tried  .by  any 
paiticular  juror  or  set  of  jurors.  Until  the  jury  has  been 
sworn  the  court  may  direct  the  whole  panel  to  stand  aside 
and  a  new  jury  to  be  drawn ;  or,  even  after  they  have  been 
sworn,  may,  in  a  civil  case,  withdi'aw  a  juror,  and  continue  the 
cause  until  another  term.  It  may  be  proper  to  make  one  ex- 
ception to  this.  Where  a  challenge  for  cause  has  been  sus- 
tained, after  the  opposite  party  has  exhausted  his  peremptory 
challenges,  an  objectionable  juror  might  be  drawn,  upon  whom 
the  party  would  not  have  had  opportunity  to  exercise  his  per- 
emptory right.  But  this  cannot  occur  in  our  practice,  because 
challenges  for  cause  must  be  first  assigned  and  disposed  of. 

,  This  view  of  the  law  is  sustained  by  the  highest  authority. 
It  is  said  in  Thompson  and  Merriam  on  Juries,  271 :  "  Where 
a  cause  has  been  tried  by  an  impartial  jury,  although  the  judge 
on  the  application  of  one  of  the  parties  and  against  the  con- 
sent of  the  other,  may  have  rejected  a  juror  for  a  cause  of 
questionable  sufficiency,  such  rejection  does  not  afford  a  ground 
of  complaint,  if  justice  has  been  done  in  the  premises.  In 
other  words,  while  the  disallowance  of  a  good  cause  of  chal- 
lenge will  make  a  reversal  of  the  judgment,  an  improper  al- 
lowance of  a  cause  of  challenge  will  not  necessarily  have  this 
effect ;  a  qualified  juror  may  be  rejected,  and  still  a  jury  of 
lawful  men  against  whom  there  is  no  objection  may  be  ob- 
tained. A  party  is  entitled  to  a  lawful  jury ;  but  he  is  not 
under  all  circumstances,  as  a  matter  of  right,  entitled  to  have 
the  first  juror  called  who  has  all  the  statutory  qualifications." 
Sections  159,  251,  259,  of  the  same  able  work  may  be  profit- 
ably consulted  for  the  further  elucidation  of  this  doctrine. 

Turning  to  the  decided  cases,  they  abundantly  sustain  these 
views.     Thus  it  was  somewhat  emphatically  said  by  the  Court 
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of  Appeals  of  Texas,  in  Grissom  v.  State,  8  Tex.  App.  386 : 
"  If  a  defendant  has  been  tried  by  an  impartial  jury,  the  court 
may  have  committed  a  hundred  errors  in  the  mere  process  of 
impaneling  it  without  subjecting  its  action, to  revision  upon 
appeal."  In  Heaston  v.  Railfioad  Co.,  16  Ind.  279  (79  Am. 
Dec.  430),  it  is  said :  '*  It  is  alleged  that  a  challenge  to  a  juror 
was  wrongly  sustained;  but  judgment  will  not  be  reversed, 
because  the  court  sustained  a  challenge  to  a  juror  for  cause 
which  did  not  render  him  legally  incompetent,  where  the  act 
was  done  in  an  effort  to  get  a  perfectly  impartial  jury,  and 
such  result  was  achieved."  In  United  States  v.  Cornell,  2 
Mas.  91,  it  is  said  by  Mr.  Justice  Story  :  "  Even  if  a  juror 
had  been  set  aside  by  the  court  for  an  insuflScient  cause,  I  do 
not  know  that  it  is  matter  of  error,  if  the  trial  has  been  by  a 
jury  duly  sworn  and  impaneled,  and  above  all  exceptions. 
Neither  the  prisoner  nor  the  government  in  such  a  case  has 
suffered  injury."  We  are  indebted  to  the  same  learned  justice 
in  United  States  v.  Marchant,  12  Wheat.  480,  for  the  first  clear 
statement  of  the  kindred  principle,  that  the  right  of  challenge 
is  not  the  right  to  select,  but  the  right  to  I'eject  jurors.  He 
there  says :  "  Tlie  right,  therefore,  of  challenge  does  not  neces* 
sarily  draw  after  it  the  right  of  selection,  but  merely  of  exclu- 
sion. It  enables  the  prisoner  to  say  who  shall  be  the  particular 
jurors  to  try  him.  The  law  presumes  that  every  juror  sworn 
in  the  case  is  indifferent  and  above  legal  exception,  for  other- 
wise he  may  be  challenged  for  cause.  What  jurors  in  par- 
ticular shall  try  the  cause,  depends  upon  the  order  in  which 
they  are  called,  and  the  result  is  a  mere  incident  following  tlie 
challenges,  and  not  the  absolute  selection  of  the  prisoner  re- 
sulting from  his  power  of  challenge."  In  Tatum  v.  Young, 
1  Port.  298,  a  competent  juror  was  excluded  against  the  objec- 
tion of  the  defendant,  and  this  was  assigned  for  error,  but  the 
court  say :  "  It  is  a  general  rule  that  neither  party  can  claim 
any  advantage  from  any  decision  or  other  matter  having  no 
tendency  to  prejudice  him.  Where  a  cause  has  been  tried  by 
an  unexceptionable  jury,  the  law  presumes  no  injury  to  either 
party  for  want  of  any  other  person  in  lieu  of  those  composing 
that  jury.  Should  it  happen,  as  supposed  in  argument,  that  a 
judge,  for  political  or  other  unworthy  motives,  might  at  some 
time  reject  jurors  to  effect  some  sinister  or  criminal  design, 
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and  the  circumstances  disclosed  an  injury  to  either  party,  the 
question  on  error  might  be  essentially  different."  In  People  v. 
Arceo,  82  Cal.  40,  it  is  said :  "  We  are  not  aware  that  it  has 
ever  been  settled .  that  a  defendant,  under  all  circumstances,  is 
entitled  to  have  a  judgment  reversed,  where  the  court  of  its 
own  motion,  against  his  objection,  rejects  a  juror  possessed  of 
all  the  statutory  qualifications.  If  a  juror  not  possessing  the 
requisite  qualifications  is  allowed  to  sit  against  the  objections 
of  a  defendant,  the  judgment  will  be  reversed,  because  he  has 
not  been  tried  by  a  lawful  jury.  But  a  qualified  juror  may  be 
rejected  and  still  a  jury  of  lawful  men,  against  whom  there  is 
no  objection,  may  be  obtained.  A  party  is  entitled  to  a  lawful 
jury,  but  no  decision  has  been  brought  to  our  notice  to  the 
effect  that  under  all  circumstances  he  is,  as  a  matter  of  abso- 
lute right,  entitled  to  have  the  first  juror  called  who  has  all  the 
statutory  qualifications."  In  People  v.  Murphy,  45  Cal.  137, 
a  person  competent  to  sit  as  a  juror  was  challenged  for  insuffi- 
cient cause,  and  the  challenge  erroneously  sustained.  By  the 
statute  of  that  state  exception  may  be  taken  to  the  disallowing 
a  challenge,  nothing  being  said  as  to  the  allowing  of  one.  The 
court,  in  commenting  upon  this,  say :  "  The  reason,  and  it  is  a 
sensible  one,  upon  which  the  statute  proceeds,  is  that  when  a 
competent  jury,  composed  of  the  requisite  number  of  persons, 
has  been  impaneled  and  sworn  in  the  case,  the  purpose  of  the 
law  in  that  respect  has  been  accomplished ;  that,  though  in  the 
impaneling  of  the  jury  one  competent  person  be  rejected,  yet 
if  another  competent  person  has  been  substituted  in  his  stead, 
no  injury  has  been  done  to  the  prisoner,  certainly  no  injury 
which  a  new  trial  would  repair ;  because,  even  should  a  venire 
de  novo  be  awarded,  it  is  not  pretended  that  the  prisoner  could 
insist  upon  the  excluded  person  being  specially  returned  upon 
the  panel.  The  result  would  be  that  the  prisoner  would  proba- 
bly be  tried  again  by  another  competent  jury,  of  which  the 
excluded  person  would  not  be  a  member,  and  so  the  new  trial 
would  only  be  to  do  over  again  that  which  had  been  done 
already." 

There  is  no  express  decision  upon  this  question  in  our  own 
state ;  but,  in  Silvis  v.  Ely,  3  W.  &  S.  425,  where  a  challenge 
for  cause  had  been  sustained,  it  was  said  by  Mr.  Justice  Rogers : 
"  And  it  is  difficult  to  perceive  in  what  it  (the  injurj')  consists, 
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when  the  cause  has  been  tried  by  persons  free  even 
suspicion  of  bias  or  partiality."  Here  is  a  dictui 
which  recognizes  the  principle  contended  for,  and  i 
entitled  to  some  weight  in  the  absence  of  any  decL 
contrary.  The  cases  in  our  reports  where  the  imprc 
ance  of  a  peremptory  challenge  has  been  made  the 
reversal,  are  not  to  be  confounded  with  such  a  ci 
present.  A  peremptory  challenge  is  the  act  of  tlie 
not  of  the  court;  and  its  allowance  out  of  course 
the  party  was  not  entitled  to  it,  might  give  an  unfair 
and  be  a  proper  source  of  complaint. 

Feeling  myself  constrained  by  these  principles  ar 
ties,  I  must  hold  that  the  defendant  has  suffered  no 
judice,  and  is  not  entitled  to  a  new  trial. 

The  iTile  is  therefore  discharged. 

Judgment  having  been  entered  upon  the  verdict,  t 
ant  took  this  writ,  assigning  as  error : 

1.  The  order  sustaining  the  plaintiff's  challenge.^ 

2.  The  answer  to  the  defendant's  point.^ 
8.  The  answer  to  the  defendant's  point.^ 
4.  The  answer  to  the  defendant's  point.* 

Mr.  L  H,  Bums^  City  Solicitor^  and  Mr.  W.  Q-aylor 
for  the  plaintiff  in  eiTor : 

1.  Parties  to  a  suit  are  entitled  not  only  to  have 
tial  jury,  but  to  have  it  selected  according  to  law. 
be  no  mistake  as  to  the  language  or  meaning  of 
April  16,  1840,  P.  L.  411,  nor  was  there  any  questic 
under  it,  in  this  case,  that  left  anything  to  the  dia 
the  court.  It  seems  to  us  it  was  not  the  province  of 
to  judge  of  the  wisdom  or  necessity  of  the  law,  but 
execute  it.  The  case  of  Cummings  v.  Gann,  52  \ 
squarely  in  point. 

2.  The  court  below  should  have  affirmed  the  d 
ninth  point  without  qualification.  If  the  jury  ascer 
facts  as  set  forth,  then  they  should  have  had  such  \ 
from  the  court  as  would  have  enabled  them  to  a 
correct  conclusion.  As  it  was,  the  answer  of  the  c 
them  no  light  on  the  subject,  and,  though  they  m 
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found  the  facts  precisely  as  stated  in  the  point,  they  would 
still  have  been  ignorant  as  to  the  legal  result:  King  v,  Thomp- 
son, 87  Pa.  365. 

Mr,  0.  Oomegy%  and  Mr.  Thos.  F.  Wells  (with  them  Mr.  R. 
M.  Edwards)^  for  the  defendant  in  error : 

1.  The  act  of  1840,  relied  upon,  is  opposed  to  natural  right 
and  equity.  It  would  make  a  municipal  body,  so  far  as  such 
an  end  is  attainable  by  legislation,  a  judge  in  her  own  case.  It 
infringes  and  impairs  the  right  of  the  subject  to  that  fair  and 
impartial  judgment  of  his  peers  which  the  constitution  gives 
to  him.  The  (ioui*ts  have  determined  that  a  statute  making 
the  taxable  inhabitants  of  a  municipality  competent  jurors  to 
sit  in  suits  at  law  of  this  character,  is  not  unconstitutional. 
The  gix)und  of  the  ruling  was,  it  seems,  the  insignificant  pecu- 
niary interest  of  such  persons  in  the  event  of  the  suit:  Com- 
monwealth V.  Reed,  1  Gray  475 ;  Commonwealth  v.  Ryan,  5 
Mass.  90.  But  in  the  case  of  an  officer  of  the  municipality, 
we  have  not  only  this  pecuniary  interest,  but  in  addition,  an 
interest  in  the  disposition  of  the  case  of  a  far  more  dangerous 
character. 

2.  Granting,  for  the  sake  of  the  argument,  the  constitution- 
ality of  the  act,  by  the  exclusion  of  the  juror  the  defendant 
was  denied  no  substantial  right  to  which  he  was  entitled.  So 
long  as  an  impartial  juror  may  take  the  place  of  one  excluded, 
neither  party  has  any  ground  of  complaint,  as  neither  party 
has  any  legal  right  to  have  his  cause  tried  by  any  particular 
juror  or  set  of  jurors :  Thompson  and  Mer.  on  Juries,  §§  159, 
251,  259,  271;  Grissom  v.  State,  8  Texas  App.  386;  Heaston 
V.  Railroad  Co.,  16  Ind.  279  (79  Am.  Dec.  430)  ;  United  States 
V.  Cornell,  2  Mas.  91 ;  People  v.  Murphy,  45  Cal.  137 ;  United 
States  V.  Marchant,  12  Wheat.  480 ;  Tatum  v.  Young.  1  Port 
298 ;  People  v.  Arceo,  32  Cal.  40 ;  Silvis  v.  Ely,  3  W.  &  S. 
420 ;  Abilene  v.  Hendiick,  36  Kan.  196. 

3.  The  court  below  in  the  general  charge  instructed  the  jury 
plainly  and  clearly  that  if  the  plaintiff  contributed  by  his  own 
negligence  in  any  degree  to  the  accident,  he  could  not  recover. 
The  question  of  contributory  negligence  in  the  case  was  fop 
the  jury :  Germantown  etc.  Ry.  Co.  v.  Walling,  97  Pa.  66 ; 
Penn.  R.  Co.  v.  Werner,  89  Pa.  69. 
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Opinion,  Mr.  Justice  Sterrett: 

It  appears  that  William  M.  Fowler,  drawn  as 
case,  was  challenged  for  cause,  by  plaintifif  1 
specific  "  ground  that  he  is  a  member  of  the  seh 
the  city  of  Scranton,"  the  corporation  defendan 
reason  alone  the  challenge  was  sustained.  That 
court  was  contrary  to  the  express  provisions  of  tl 
16, 1840,  P.  L-  411,  which  declares :  "No  perse 
eluded  from  being  a  juror  in  any  suit,  prosecution 
in  which  any  county,  city,  incorporated  distri( 
township  is  a  party  or  is  interested,  by  reason  o] 
being  or  having  been  an  officer,  rated  citizen  or 
such  county,  city,  district,  borough  or  townsh 
assessed  or  taxable  property,  or  being  liable  to  1 
or  payment  of  any  tax  thereon." 

The  exclusion  of  the  juror,  for  the  only  reason 
clear  error.  It  is  no  answer  to  say  that  defends 
not  prejudiced  thereby.  For  aught  we  know  th( 
court  may  have  resulted  in  the  selection  of  a  j 
of  one  or  more  persons  who  would  not  otherwi 
impaneled  and  sworn  to  try  the  cause ;  and,  \i 
of  that  may  have  been,  we  have  no  means  of  ki 
aside  from  that,  the  action  of  the  court  was  ill 
of  itself  demands  a  reversal  of  the  judgment, 
is  not  whether  the  jury  that  rendered  the  verc 
posed  of  impartial  men  or  not,  but  whether 
selected  in  accordance  with  the  law. 

There  is  no  merit  in  the  second  and  third 
The  points  for  charge  recited  therein  were  right! 

There  was  no  error  in  refusing  to  charge  as 
defendant's  ninth  point,  and  thus  withdraw  the 
jury.     The  allegations  of  fact,  embodied  in  the 
were  evidence  of  contributory  negligence,  but 
was  one  of  fact  for  the  jury  on  all  the  evidence  I 
Judgment  reversed,  and  a  venire  \ 
awarded. 
Vol.  cxxrv — 39 
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BOROUGH   OF  MILFORD  v.  MILFORD  WATER  CO. 

ERROR  TO  THE   COURT  OF  COMMON   PLEAS   OF   PIKE  COUNTY. 
Argued  February  27, 188»— Decided  March  18,  1889. 

1.  Under  the  provisions  of  §  66.  act  of  March  31.  1860,  P.  L.  400.  a  bor- 
ough  ordinance  contracting  with  a  water  company  for  a  supply  of  water 
to  the  borough,  enacted  when  a  majority  of  the  councilmen  were  stock- 
holders in  the  water  company,  is  illegal  and  void  and  no  liability  can 
be  enforced  thereon. 

2.  Nor  wUl  the  fact  that,  for  several  years  afterward  the  borough  used 
and  paid  for  water  supplied  under  the  contract,  and  that  in  some  of 
those  years,  when  the  bills  were  passed,  less  than  a  majority,  or  none 
at  all,  of  the  councilmen  were  stockholders  of  the  water  company,  con- 
stitute a  ratification  of  such  contract. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark  and 
Mitchell,  JJ. 

No.  138  January  Term  1889,  Sup.  Ct. ;  court  below  No.  3 
October  Term  1886,  C.  P. 

To  the  number  and  term  of  the  court  below  indicated,  the 
Milford  Water  Company  brought  suit  against  the  borough  of 
Milford,  declaring  in  the  common  counts  in  assumpsit.     Issue. 

At  the  trial  of  the  case  on  June  7, 1888,  it  was  shown :  That 
on  April  9,  1875,  the  borough  council  enacted  ordinance 
No.  2,  which  was  as  follows : 

"  It  is  hereby  ordained  and  enacted,  by  the  chief  burgess 
and  town  council  of  the  borough  of  Milford,  That  from  the 
day  and  date  of  the  approval  hereof,  the  said  corporate  officers 
of  said  borough  offer  and  agree  to  pay  the  sum  of  three  hun- 
dred dollars  annually  for  the  term  of  ten  years  to  any  company 
first  applying  that  will  furnish  a  proper,  suflBcient,  suitable  and 
permanent  supply  of  water  to  the  said  borough,  for  the  extin- 
guishment of  fires,  cleaning  the  streets,  and  other  public  pur- 
poses during  the  said  term.  The  said  corporate  officers 
reserve  to  themselves  the  privilege  of  placing  the  plugs  and 
requisite  attachments,  and  as  many  as  they  may  deem  neces- 
sary, which  they  agree  to  furnish  at  such  points  and  distances 
within  the  corporate  limits  of  the  borough  as  they  may  see  fit." 
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That  ou  June  17, 1875,  the  Milford  Water  Comj] 
the  following  resolution : 

"  That  we  accept  the  offer  of  the  borough  of  Mi 
the  water  company  that  shall  first  apply  for  the  si 
of  three  hundred  dollars  annually,  for  the  term  < 
according  to  the  terms  of  borough  ordinance  N 
borough,  and  that  we  hereby  apply  for  the  benefit 
and  that  the  secretary  notify  the  borough  council 

That,  the  resolution  of  the  water  company  havir 
municated,  on  January  25,  1876,  the  borough  cou 
the  following  resolution : 

"  That  the  application  of  the  Milford  Water  < 
read,  be  hereby  approved,  and  that  the  same  be 
length,  and  that  the  said  company  be,  and  are  hen 
by  the  borough  of  Milford,  for  the  purposes  of,  an 
subject  to  the  conditions  contained  in  said  boroug 
to  wit,  ordinance  No.  2 ;  and  that  the  secretary  b 
and  directed  to  notify  said  company  of  the  same." 

This  action  was  communicated  to  the  water  con 

The  other  facts  made  to  appear  are  fully  shown  i 
to  the  jury,  Seely,  P.  J.,  which  after  reciting  tl 
ordinance  and  resolutions,  proceeded : 

The  borough  council  proceeded  to  levy  a  water  1 
paid  over,  from  time  to  time,  to  the  water  company 
agreed  upon  for  the  use  of  the  water.  They  c( 
drants  with  the  mains  of  the  water  company,  and  f 
the  period  provided  for  by  this  ordinance,  they  c 
water  tax,  and  for  eight  years  they  paid  over  to  th 
pany  the  amount  which  it  is  alleged  was  agreed 
use  of  the  water.  In  the  spring  of  1885  the  bore 
to  pay  for  the  year  which  then  expired. 

In  the  year  1877,  the  borough  of  Milford  gave 
adopted  a  resolution  requiring  the  water  compai 
their  mains  so  as  to  supply  water  at  the  corner  oj 
John  streets,  and  at  the  corner  of  Harford  and  F 
This  demand  of  the  borough  was  not  complied  wil 
1879,  the  borough  council  adopted  a  resolution  r 
water  company  to  furnish  a  supply  of  water  at  t 
Ann  and  Sixth  streets,  at  the  corner  of  Catheri 
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streets,  and  at  the  comer  of  Harford  and  Front  streets,  and 
gave  notice  to  the  water  company  of  this  demand.  The  water 
company  did  not  comply  with  this  demand.  In  April,  1880,  the 
borough  council  adopted  a  resolution  requiring  the  water  com- 
pany to  supply  water  at  the  corner  of  Catherine  and  Fifth 
streets,  at  the  corner  of  John  and  Broad  streets,  and  gave  notice 
to  the  water  company  of  this  demand,  and  with  this  the  water 
company  did  not  comply. 

Now  we  say  to  you  that  it  was  for  the  borough  to  determine 
whether  water  was  required  at  those  points,  and  they  had  a 
right  to  require  the  water  company  to  furnish  them  a  supply 
of  water  at  the  points  named,  and  it  was  the  duty  of  the  water 
company,  under  their  contract,  to  furnish  that  supply.  That 
they  did  not  do  so  was  a  failure  on  their  part  to  comply  with 
the  terms  and  provisions  of  the  contract  which  they  had  them- 
selves entered  into,  and  it  was  the  privilege  of  the  borough, 
when  the  water  company  refused  to  comply  with  these  notices, 
to  rescind  their  contract,  because  of  the  failure  of  the  other 
party  to  perform.  They  could  have  rescinded  this  contmct, 
and  given  notice  to  the  water  company  that  they  would  no 
longer  take  the  water  under  its  terms;  that  they  would  no 
longer  recognize  any  obligation  existing  under  that  contract, 
or  recognize  the  contract  as  existing  between  themselves  and 
the  water  company  in  any  manner.  Whether  it  would  be 
necessary,  or  not,  that  they  should  go  further,  and  cut  off  their 
hydrants  from  connection  with  the  mains  of  the  water  company 
it  is  not  necessary  to  consider,  now,  because  they  took  no  steps 
to  rescind  that  contract.  They  gave  no  notice  to  the  water 
company  of  an  intention  on  their  pait  to  release  the  water 
company  from  any  obligation  to  supply  water,  nor  to  indicate 
a  purpose  on  their  part  to  discontinue  the  use  of  the  water 
from  that  time. 

The  borough  could  not  continue  to  use  the  water,  and  to 
insist  upon  receiving  the  benefits  of  a  contract  which  they  had 
entered  into,  and  then  refuse  to  pay  for  the  water.  They  must 
do  one  thing  or  the  other.  They  must  recognize  this  contract 
as  existing,  and  involving  an  obligation  upon  both  parties,  or 
else  declare  this  contract  at  an  end,  releasing  both  parties  from 
its  obligations.  If  it  remained  a  contract  for  one  party,  it  re- 
mained a  contract  for  both  parties.     The  benefit  to  the  borough 


Digitized  by 


Google 


MILFORD  BOROUGH  v.  MlLFOliD  WATER  CO.     613 

Charge  of  Court  below. 

did  not  depend  upon  the  quantity  of  water  actually  used. 
Whether  the  borough  shoidd  pay  the  consideration  named  in 
this  contract  or  not,  does  not  depend  upon  the  question  whether 
fires  occurred  in  the  borough  during  the  year,  nor  whether  they 
actually  had  occasion  to  use  this  water  or  not.  The  borough 
might  have  been  free  from  fires  for  years,  and  may  not  have 
had  occasion  to  draw  a  drop  of  water  from  these  hydrants  for 
years ;  but  so  long  as  by  their  contract  they  could  require  the 
water  company  to  maintain  a  supply  of  water  at  these  points, 
in  order  that  it  might  be  available  in  case  a  fire  should  occur, 
they  were  deriving  a  benefit  to  which  they  were  entitled  under 
the  contract,  and  they  were  bound  to  pay  for  that  benefit.  So 
that,  so  far  as  this  year  is  concerned,  it  is  not  material  to  inquire 
whether  there  was  a  fire,  or  any  actual  use  for  the  water  or 
not.  The  question  is,  did  the  parties  continue  in  the  same  re- 
lation this  year  as  they  did  before  ?  Was  the  water  company 
required  by  this  contract  to  furnish  a  supply  of  water  for  those 
hydrants,  and  did  they  do  so  ?  There  seems  to  be  no  question 
about  that.  It  was  only  at  the  end  of  this  year  that  the  bor- 
ough notified  the  water  company  that  they  would  not  use  the 
water,  and  that  they  would  not  pay  for  it. 

The  plaintiflP's  counsel  have  submitted  certain  points  in 
writing,  asking  us  to  charge  you : 

1.  The  continued  use  of  the  water  by  the  defendant  under 
the  contract  with  the  plaintiff,  without  rescinding  the  same  and 
notifying  plaintiff,  is  an  admission  on  the  part  of  defendant  of 
a  substantial  compliance  with  the  contract  on  the  part  of  the 
plaintiff. 

Answer :  We  a£Qrm  this  point  so  far  as  to  say  that  the  con- 
tinued use  of  the  water  was  so  far  a  recognition  of  the  con- 
tinuing force  of  the  contract  as  to  render  the  borough  liable 
under  the  terms  of  the  contract.^ 

2.  If  the  jury  believe  from  the  evidence  that  water  was  used 
from,  and  fire  plugs  attached  to  plaintiff's  mains  for  nine  years, 
and  payment  for  said  use  made  by  defendant  for  eight  years, 
then  defendants  have  accepted  the  performance  of  the  contract 
on  the  part  of  the  plaintiff. 

Answer :  We  affirm  this  proposition  to  the  same  extent,  that 
by  this  use  the  borough  still  recognized  the  contract,  and  was 
required  to  pay  for  the  water.     The  only  hesitation  we  have 
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about  the  full  aflBrmance  of  the  point  is  this  expression,  "the 
defendants  have  accepted  the  performance  of  the  contract." 
They  have,  so  far  as  relates  to  the  purposes  of  this  case.* 

3.  If  the  jury  believe  from  the  evidence  that  defendant  used 
the  water  of  .the  plaintiff  under  this  contract  for  eight  years, 
and  paid  for  said  use,  and  continued  to  use  said  water  under 
said  contract  during  the  year  for  which  suit  was  brought,  and 
attached  fire  plugs  to  plaintiff's  mains  during  that  year,  the 
defendant  cannot  now  set  up  want  of  compliance  with  tlie  con- 
tract, and  the  plaintiff  would  be  entitled  to  recover. 

Answer :  We  aflBrm  this  point.' 

The  defendant's  counsel  have  also  submitted  certain  points 
in  writing,  requesting  us  to  charge  you : 

1.  That  the  plaintiffs,  if  they  recover  at  all,  can  only  do  so 
by  virtue  of  the  ordinance  and  acceptance  of  it,  and  not  by 
virtue  of  any  implied  contract. 

Answer :  That  point  we  affirm. 

2.  That  under  the  provisions  of  ordinance  No.  2,  the  water 
company  are  bound  to  furnish  a  supply  of  water  for  the  extin- 
guishment of  fires,  cleaning  the  streets,  and  other  public  pur- 
}X)ses,  and  for  the  supply  of  fire  plugs  at  such  places  as  the 
borough  oflBcers  deem  necessary.  If  the  jury  find  that  the 
water  company  failed  to  do  this,  they  violated  their  contract, 
and  the  borough  had  a  right  at  any  time  to  refuse  further  pay- 
ment. 

Answer :  We  refuse  this  point,  if  it  means  that  the  borough 
at  any  time  had  a  right  to  refuse  payment  for  services  already 
rendered  by  the  water  company.  We  aflBrm  it,  if  it  means 
that  the  borough  had  at  any  time  a  right  to  rescind  this  con- 
tract and  give  notice  to  the  water  company,  and  then  refuse 
further  payment.* 

3.  That  inasmuch  as  the  plaintiff  company  claim  to  recover 
under  a  special  contract,  it  is  incumbent  on  them  to  show  that 
they  have  fulfilled  their  part  of  the  contract,  and  if  the  jury 
find  that  they  have  not  done  so,  they  cannot  recover,  and  the 
verdict  must  be  for  the  defendant. 

Answer :  We  decline  to  aflBrm  this  proposition.* 

4.  That  inasmuch  as  it  appears  from  the  records  of  the 
l)orough,  and  of  the  water  company,  and  is  uncontradicted, 
that  a  majority  of  the  borough  oflBcers,  chief  burgess,  and  town 
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council,  at  the  time  of  the  passage  of  ordir 
officers  and  stockholdei-s  of  tiie  water  compa 
their  acceptance  of  the  ordinance  completing 
contract  was  against  public  policy,  in  contra^ 
of  assembly,  and  void,  and  the  plaintiff  cannc 
verdict  must  be  for  the  defendant. 

Answer :  At  present  we  refuse  this  point, 
reserve  this  question  for  further  consideratioi 

5.  That  if  the  contract  was  void  for  the  re 
the  last  point,  any  acquiescence  on  the  part  ^ 
the  borough  thereafter,  either  by  paying 
water,  could  not  restore  its  validity  so  as  to 
company  to  enforce  it,  but  a  new  contract, 
who  could  legally  contract  was  necessaiy  I 
could  be  sustained. 

Answer :  We  refuse  this  point,  for  the  pres 
embraced  within  the  question  which  we  prop 
further  consideration.' 

6.  That  under  all  the  evidence  in  the  case 
be  for  the  defendant. 

Answer :  We  refuse  this  point.* 
A  question  has  arisen  in  this  case  to  which 
more  careful  consideration  than  is  possible  at 
question  we  shall  reserve  for  further  considi 
it  upon  certain  facts  as  agreed  to  by  counsel 
defendant,  which  we  will  now  read  to  you,  a 
made  a  part  of  your  verdict.  These  facts  are 
The  offices  of  chief  burgess  and  town  co 
ough  of  Milford,  from  year  to  year,  from 
elusive,  have  been  filled  by  the  persons  nan 
of  the  borough,  as  proven  in  evidence.  The 
ers  to  the  capital  stock  of  the  water  compa 
holders,  and  of  the  officers  of  the  water  coi 
to  year,  for  the  same  period,  have  been  pre 
Also  that  the  following  persons  ceased  to 
from'  the  dates  named :  .  .  .  .  The  dates  of 
organization  of  the  borough  councils  for  the 
1879,  and  1884,  have  been  proven  in  evidence 
of  the  borough.  The  resolution  of  the  coi 
1875,  offering  to  pay  for  a  supply  of  water,  t 
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the  water  company,  and  its  acceptance  by  the  borough  coun- 
cil have  been  proven  in  evidence.  The  resolution  of  the 
council  relating  to  the  supply  of  water,  and  the  compensation 
to  be  paid;  the  resolutions  directing  payment  to  the  water 
company  from  time  to  time,  of  certain  sums  for  water  rent ; 
directing  payment  for  expenses  of  putting  in  hydrants,  and  of 
the  expenses  connected  with  the  supply  and  use  of  the  water, 
have  been  proven  in  evidence,  showing  the  dates  of  such  reso- 
lutions, and  who  was  present  at  the  meetings  of  the  town 
council  when  they  were  adopted;  that  the  water  tax  was 
levied  and  collected  for  ten  years,  incli^ding  the  years  1884 
and  1885,  and  was  paid  to  the  water  company  for  eight  years. 
Notices  were  served  upon  the  water  company  in  pursuance  of 
resolution  of  the  town  council  of  July,  1877,  May,  1879,  and 
April,  1880,  requiring  the  water  company  to  furnish  a  supply 
of  water  at  certain  points  named.  Water  was  not  furnished 
in  pursuance  of  such  notices.  As  to  all  the  above  matters  no 
controversy  exists,  and  upon  the  agreement  of  counsel  we 
reserve  upon  the  facts  above  stated,  the  question  whether  the 
contract  which  is  asserted  as  the  basis  of  this  action  was  a 
valid  existing  contract  by  which  the  water  company  was  re- 
quired to  supply,  and  the  borough  to  pay  for  the  use  of  water 
for  the  year  from  April  1, 1884,  to  April  1, 1886.  This  question, 
involving  the  question  whether  the  alleged  contract  was  void 
as  against  public  policy,  or  as  in  contravention  of  the  act  of 
March  31,  1860,  §  66,  and  whether  the  same  has  been  subse- 
quently ratified,  or  in  any  way  rendered  valid  or  invalid,  is 
reserved,  with  power  to  the  court  to  enter  judgment,  non 
obstante  veredicto,  if,  upon  consideration  of  the  facts  above 
referred  to,  it  shall  be  of  opinion  that  no  valid  contract 
existed  requiring  the  defendant  to  pay  for  the  use  of  the  water 
for  the  period  mentioned. 

You  will  thus  see  that  the  matter  to  be  submitted  to  you  is 
relieved  of  all  difi&culty,  and  this  mass  of  evidence,  which 
perhaps  seemed  very  confusing,  at  the  time,  is  to  a  very  large 
extent  brushed  away.  [You  have  a  contract  by  which  the 
water  company  agreed  to  supply  water  for  the  use  of  the  bor- 
ough, for  certain  purposes,  for  which  the  borough  agreed  to 
pay  the  sum  of  $300  annually.  The  contract  was  not  in  all 
respects  complied  with  by  the  water  company,  but  there  have 
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been  no  steps  taken  by  the  borough  toward  the  rescission  of 
this  contract  up  to  and  during  the  years  1884  and  1885,  so  fkr 
as  the  evidence  shows.  The  borough  accepted  the  use  of  the 
water,  and  enjoyed  the  benefits  of  the  contract.  And  we^ay 
to  you  as  a  matter  of  law,  luider  these  circumstances,  that  the 
water  company  is  entitled  to  recover  the  sum  of  $300  with 
interest  from  April  1,  1885.]  ®  The  question  of  the  validity 
of  the  contract  itself,  which  has  been  considered  here,  is  one 
that  we  will  hereafter  consider,  and  we  reserve  the  right  to 
enter  judgment  for  the  defendant,  notwithstanding  the  verdict 
which  you  will  render  in  favor  of  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff  for  an  amount 
which  did  not  appear  in  the  paper  books,  the  question  of  the 
validity  of  the  contract  upon  which  recovery  was  sought  being 
reserved.  On  November  8,  1888,  the  court,  Seely,  P.  J., 
filed  the  opinion  following : 

When,  in  1875,  and  January,  1876,  the  alleged  agreement 
between  these  parties  was  made,  by  which  upon  distinctly 
stated  terms  the  plaintiff  was  to  furnish  for  a  period  of  ten 
years,  a  supply  of  water  for  the  purposes  of  said  borough,  and 
the  defendant  was  to  pay  therefor  the  sum  of  three  hundred 
dollars  per  year,  the  chief  burgess  of  the  borough  of  Milford 
and  two  of  the  councilmen  were  officers  and  another  of  the 
councilmen  was  a  stockholder  of  the  Milford  Water  Company, 
leaving  only  two  members  of  the  borough  council  who  were 
not  interested  in  said  water  company. 

The  act  of  March  31, 1860,  §  66,  P.  L.  400,  prescribes  that 
no  member  of  any  corporation  or  public  institution,  or  any  offi- 
cer or  agent  thereof  shall  be  in  any  wise  interested  in  any  con- 
tract for  the  sale  or  furnishing  of  any  supplies  or  materials  to 
be  furnished  to  or  for  the  use  of  any  corporation,  municipality 
or  public  institution  of  which  he  shaU  be  a  member  or  officer, 
or  for  which  he  shall  be  an  agent,  nor  directly  nor  indirectly 
interested  therein,  under  penalty  of  forfeiting  his  office,  and 
being  held  guilty  of  a  misdemeanor. 

By  the  special  verdict  and  judgment  under  which  the  ques- 
tion was  reserved  it  appears,  that  for  the  year  beginning  in 
April,  1876,  the  chief  burgess  and  one  councilman  were  mana- 
gers and  two  councilmen  were  stockholders  of  the  water  corn- 
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pany.  For  the  year  1877,  the  chief  burgess  and  one  of  the 
councilmen  of  the  borough  were  stockholders  of  the  water 
company.  For  the  year  1878,  the  chief  burgess  and  one  coun- 
cilman were  managers,  and  one  councilman  was  a  stockholder 
in  the  water  company.  For  the  year  1879,  one  councilman  was 
a  manager  and  another  was  a  stockholder  of  the  water  company. 
For  the  years  1880  and  1881,  no  officer  or  stockholder  of  the 
water  company  appears  to  have  been  connected  with  the  borough 
council.  For  the  year  1882,  the  chief  burgess  and  one  of  the 
councilmen  were  officers  of  the  water  company.  For  the  year 
1883,  one  of  the  councilmen  was  a  stockholder  in  the  water 
company.  For  the  years  1884  and  1885,  no  member  of  the 
borough  council  was  in  any  way  interested  in  the  water  com- 
pany, until  March  2,  1885,  when  a  stockholder  in  tlie  water 
company  was  appointed  to  fill  a  vacancy  occasioned  by  the 
resignation  of  one  of  the  councilmen.  During  this  entire 
period  of  time  the  alleged  contract  was  recognized  and  treated 
as  a  valid  contract  between  the  parties.  The  borough  received 
a  supply  of  water  from  the  water  company,  levied  and  collected 
a  tax  to  cover  the  consideration  of  the  contract  every  year, 
and  paid  it  to  the  water  company  every  year  until  this  last 
year  for  which  suit  was  brought.  The  borough  from  time  to 
time  adopted  resolutions  requiring  the  water  company  to  extend 
their  mains  in  accordance  with  the  terms  of  this  contract  as 
the  borough  construed  it,  and  notified  the  water  company  of 
such  requirements,  and  this  in  1877  and  1879,  when  but  two 
members  of  the  council  were  in  any  way  connected  with  the 
water  company,  and  in  1880,  when  no  member  of  the  council 
was  so  interested. 

It  is  argued  that  this  contract  was  against  public  policy  and 
therefore  absolutely  void,  so  that  it  could  in  no  way  be  ratified 
or  made  valid. 

We  do  not  think  that  such  a  contract  would  be  void  because 
one  or  two  members  of  the  borough  council  were  also  interested 
in  the  water  company,  but  when  as  in  the  year  1875,  a  major- 
ity of  the  borough  council  was  composed  of  managers  and 
stockholders  of  the  water  company,  we  think  public  policy  as 
declared  by  the  act  of  March  31,  1860,  forbade  them  to  enter 
into  this  contract. 

But  in  what  respect  was  the  contract  against  public  policy  ? 
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Not  by  reason  of  anything  in  the  subject  matter  of 
tract  or  of  any  of  its  terms  or  provisions.  Nothing 
that  this  water  company  and  borough  should  contra 
each  other  for  just  the  purposes  and  upon  the  same  1 
set  forth  in  the  resolutions  to  which  they  gave  theii 
The  vice  of  the  transaction  is  found  in  the  relation  w' 
contracting  parties  sustained  to  each  other;  that  -th 
company  possessed  a  controlling  voice  in  the  borough 
at  the  time  the  agreement  was  entered  into. 

The  case  is  by  no  means  like  that  of  Mitchell  v.  i 
Binn.  110,  where  the  thing  agreed  to  was  and  must 
remain  unlawful.  It  is  more  nearly  analogous  to  that 
monwealth  v.  Commissioners,  2  S.  &  R.  193,  yet  diffe 
that  in  some  material  respects.  That  was  an  agreeme 
purchase  of  chairs,  beginning  and  ending  in  a  singl 
action.  This  was  a  continuing  contract  for  servicej 
rendered  and  paid  for  from  year  to  year  for  a  period 
years.  That  agreement  was  never  recognized  after  t 
objection  was  removed.  The  court  held  in  that  case  1 
property  in  the  chairs  had  never  passed  from  the 
owner.  If  the  commissioners  had  insisted  upon  retail 
chairs  after  Taylor  had  ceased  to  hold  office  as  commi 
had  asserted  in  behalf  of  the  county  the  ownership 
property  and  refused  to  deliver  up  possession  until  tl 
erty  had  been  destroyed  or  so  damaged  as  to  become  w< 
a  very  diflferent  question  would  have  been  presented. 

In  the  present  case,  the  agreement  was  asserted 
parties  for  a  period  of  nine  years,  including  the  year  fo 
recovery  is  sought,  recognized  and  asserted,  and  the  be 
it  enjoyed  by  both  parties  when  the  objection  arising 
the  relation  to  the  parties  had  ceased  to  exist ;  and, ' 
we  call  it  ratification  of  the  old  contract  or  an  adoptic 
the  invigorating  of  a  flickering,  uncertain  life  before  € 
or  the  imparting  of  vitality  to  that  which  before  p< 
none,  both  the  parties  having  insisted  upon  this  agr 
and  each  having  continued,  when  no  legal  objection 
contracting  existed,  to  assert  this  agreement  against  th 
and  each  to  require  of  the  other  compliance  with  it  ac 
to  its  terms,  the  borough  cannot  now  excuse  itself  from 
for  benefits  actually  received  in  the  years  1884-5,  by  re 
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the  fault  which  existed  in  1875-6,  when  the  terms  of  the  agree- 
ment first  received  the  assent  of  the  parties. 

If  these  parties  could  at  any  time  enter  into  a  new  contract 
upon  the  precise  terms  of  the  old,  we  fail  to  perceive  why  they 
could  not  adopt  the  old  contract  as  expressive  of  the  mutual 
obligations  by  which  they  would  be  governed ;  and,  when  the 
borough  council  by  resolution  regularly  passed,  and  communi- 
cated to  the  water  company,  required  that  company  to  do 
certain  things,  because  stipulated  in  that  contract,  and  con- 
tinued to  attach  hydrants  to  the  mains  of  the  water  company, 
it  was  the  highest  possible  expression  of  their  recognition  and 
adoption  of  the  terms  of  this  agreement. 

Now,  November  8, 1888,  we  determine  the  reserved  question 
in  favor  of  the  plaintiff,  and  direct  that  judgment  be  entered 
in  their  favor  against  the  defendant,  upon  the  verdict  of  the 
jury. 

Judgment  having  been  entered,  the  defendant  borough  took 
this  writ,  assigning  as  error : 

1-3.  The  answers  to  the  plaintiff's  points.*  ^  * 
4-8.  The  answers  to  the  defendant's  points.*  ***  * 

9.  The  part  of  the  charge  embraced  in  [  ]  • 

10.  The  order  directing  judgment  for  the  plaintiff  on  the 
point  reserved. 

Mr.  ff.  Wilson  and  Mr.  D.  M.  Van  Auken^  for  the  plaintiff 
in  error: 

1.  A  majority  of  the  members  of  the  borough  council  being 
stockholders  in  the  water  company  when  they  made  the  con- 
tract sought  to  be  enforced,  the  contract  was  in  violation  of 
§  66,  act  of  March  31, 1860,  P.  L.  400.  Where  a  statute  inflicts 
a  penalty  for  the  doing  of  an  act,  it  implies  a  prohibition,  and 
a  contract  in  violation  of  it  cannot  be  enforced :  Seidenbender 
V.  Charles,  4  S.  &  R.  151 ;  Columbia  Bank  &  Bridge  Co.  v. 
Haldeman,  7  W.  &  S.  233 ;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Pa.  173.  Thus  the  contract  was  void  in  its  incep- 
tion, for  want  of  competent  parties. 

2.  The  ratification  of  a  void  contract  is  unknown  to  the  law. 
If  a  new  contract,  free  from  the  taint  of  the  original,  be  made 
to  take  its  place,  the  new  contract  must  stand  by  itself  and  can 
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have  no  support  from  any  connection  with  or  rela 
void  contract.  Moreover,  it  must  be  an  exprei 
There  can  be  no  such  thing  as  an  implied  contract 
the  terms  of  a  void  contract.  But  whether  the  co 
on  was  valid  or  not,  the  water  company  had  not  co 
its  terms.  The  contract  was  an  entirety,  and  full  ] 
of  all  its  requirements  was  necessary  to  entitle  the 
recover.  Its  partial  failure  on  this  point  was  adm 
partial  failure  was  as  fatal  to  its  claim  as  an  ei 
would  have  been. 

Mr.  J,  H.  Van  Etten^  for  the  defendant  in  error 

1.  In  Seidenbender  v.  Charles,  4  S.  &  R.  151,  an 
Bank  &  Bridge  Co.  v.  Haldeman,  7  W.  &  S.  233,  t 
showed  on  their  faces  illegal  transactions  recited 
siderations.  In  Morris  Run  Coal  Co.  v.  Barclay  ( 
Pa.  173,  the  agreement  between  the  five  coal  corpc 
in  restraint  of  trade  and  employment  and  hence 
the  public  interest.  But  in  the  case  in  hand  there 
in  the  contract,  and  it  was  not  against  public  polic 

2.  The  people  of  the  borough  enjoyed  the  be: 
water  supplied  for  the  whole  .time  for  which  tl 
brought.  One  who  has  enjoyed  a  privilege  has  no 
that  because  he  ought  not  to  have  enjoyed  it,  he  v 
for  it.  However  unlawful  the  act,  it  would  be  uns 
to  grant  such  immunity :  Northampton  Co.'s  App., 
Lestapies  v.  Ingraham,  6  Pa.  71 ;  Fox  v.  Cash,  11 

3.  A  contract  tainted  with  fraud  may  be  confir 
fied  without  a  new  contract  founded  on  a  new  coi 
for,  a  ratification  is  in  general  the  adoption  of  a 
formed  contract  notwithstanding  a  vice  that  rende 
tively  void :  PearsoU  v.  Chapin,  44  Pa.  9 ;  Negley 
67  Pa.  217 ;  Shisler  v.  Vandike,  92  Pa.  447.  Th< 
attaching  of  hydrants  and  payment  of  the  amou 
water  company,  without  protest  or  complaint  by 
was  an  affirmance  and  ratification  of  the  contract. 

4.  Where  neither  party  has  insisted  on  the  si 
mance  of  a  continuing  contract  it  is  not  competeni 
them  to  rescind,  without  notice  of  an  intention  tc 
literal  compliance  by  the  other:  Forsyth  v.  Oil 
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168  ;  and  a  substantial  performance  by  one  party  is  sufficient, 
where  the  other  party  has  received  the  fruit  of  the  labor  per- 
formed: Preston  v.  Finney,  2  W.  &  S.  53 ;  Truesdale  v.  Watts, 
12  Pa.  73 ;  Morgan  v.  McKee,  77  Pa.  228. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

The  contract  between  the  Milford  Water  Company,  plaintiff 
below,  and  the  borough  of  Milford,  defendant,  is  a  valid  and 
binding  contract,  provided  ordinance  No.  2  of  said  boi:ough, 
passed  April  9,  1875,  is  a  valid  ordinance.  Just  here  is  the 
pinch  of  the  plaintiffs  case. 

It  is  not  denied  that  when  the  ordinance  was  passed  a  major- 
ity of  councils  were  also  directors  of  the  water  company. 
They  were  thus  contracting  with  themselves  to  supply  the 
borough  with  water.  The  66th  section  of  the  act  of  March 
31,  1860,  P.  L.  400,  provides  that  "  It  shall  not  be  lawful  for 
any  councilman,  burgess,  trustee,  manager,  or  director  of  any 
corporation,  municipality,  or  public  institution,  to  be  at  the 
same  time  a  treasurer,  secretary,  or  other  officer,  subordinate 
to  tlie  president  and  directors,  who  shall  receive  a  salary  there- 
fi'om,  or  be  the  surety  of  such  officer ;  nor  shall  any  member 
of  any  corporation  or  public  institution,  or  any  officer  or  agent 
thereof,  be  in  anywise  interested  in  any  contract  for  the  sale  or 
furnishing  of  any  supplies,  or  materials  to  be  furnished  to,  or 
for  the  use  of  any  corporation,  municipality,  or  public  institu- 
tion, of  which  he  shall  be  a  member  or  officer,  or  for  which  he 
shall  be  an  agent,  nor  directly  nor  indirectly  interested  therein, 
nor  receive  any  reward  or  gratuity  from  any  person  interested 
in  such  contract  or  sale  ;  and  any  person  violating  these  pro- 
visions, or  either  of  them,  shall  forfeit  his  membership  in  such 
corporation,  municipality,  or  institution,  and  his  office  or  ap- 
pointment thereunder,  and  shall  be  held  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  be  sentenced  to  pay  a  fine 
not  exceeding  five  hundred  dollars,"  etc. 

I  have  quoted  this  section  at  length  as  I  very  much  fear  it 
is  not  as  widely  known  as  it  ought  to  be,  nor  as  generally  ob- 
served. It  is  at  least  probable  the  members  of  the  borough 
councils,  who  were  at  the  same  time  members  of  the  water 
company,  overlooked  this  statute  when  they  voted  for  and 
passed  the  ordinance  in  question,  otherwise  they  must  have 
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known  they  were  not  only  making  a  void  contract,  but  alsd 
subjecting  themselves  to  a  criminal  prosecution.  It  is  almost 
needless  to  say  that  a  contract  so  prohibited  by  law  is  utterly 
void,  and  there  is  no  power  that  can  breathe  life  into  such  a 
dead  thing. 

It  appeared,  however,  upon  tlie  trial  below,  that 
had  been  using  and  paying  for  this  water  for  se 
that  upon  some  occasions  when  the  bills  were  ] 
was  less  than  a  majority  of  councils  who  were  me 
water  company,  and  some  years  in  which  there  w 
bers  of  councils  who  were  also  members  of  sai 
From  this  it  was  urged  that  there  was  a  ratificatio 
tract  by  councils.  The  learned  judge  below  adopt 
and  entered  judgment  non  obstante  on  the  verdic 
the  water  company.     This  will  not  do. 

There  was  no  ratification  of  the  contract  because  i 
contract  to  ratify.  The  water  company  never  conferee 
borough.  They  contracted  with  themselves  to  sup] 
with  water ;  to  that  agreement  the  borough  was  not 
legal  sense.  It  is  true,  the  borough  might,  after  its 
become  purged  of  the  members  of  the  water  company 
an  ordinance  similar  to  ordinance  No.  2,  and  thus  1 
into  a  new  contract.  But  no  such  ordinance  was 
neither  councils  nor  the  officers  of  the  municipal 
tract  in  any  other  way.  It  is  one  of  the  safeguarc 
pal  corporations  that  they  can  only  be  bound  b] 
authorized  by  an  ordinance  duly  passed.  The  ac 
another  and  a  valuable  safeguard  thrown  around  mi 
It  was  passed  to  protect  the  people  from  the  fn 
own  servants  and  agents.  It  may  be  there  was  no 
or  intended  in  the  present  case,  but  we  will  not  a 
made  an  entering  wedge  to  destroy  the  act  of  186 
possible  use  would  that  act  be  if  its  violations  ai 
and  its  prohibited,  criminally  condemned  contracts  i 
enforced  under  the  guise  of  an  implied  ratificatioi 
plain  for  argument  that  the  payment  by  counci 
years  for  water  actually  furnished  created  no  coi 
cept  and  pay  for  it  in  the  future.  Nor  was  this  i 
upon  any  such  implied  contract.  On  the  contrary  it 
upon  the  contract  authorized  by  ordinance  No.  2 ; 
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ing  else  to  rest  upon,  and  with  the  destruction  of  its  founda- 
tion the  superstructure  crumbles. 

The  judgment  is  reversed,  and  judgment  is  now 

entered  for  the  defendant  below  non  obstante 

veredicto. 


i^l  Ss*  APPEAL  OF  HARMAN  &  HASSERT. 

[Delaware  etc.  R.  Co.  v.  Amitt  Coal  Co.,  Limtted.] 

FROM  THE  DECREE  OF  THE    COtJRT    OF    COMMON    PLEAS    OF 
LACKAWANNA  COUNTY. 

Argued  Febroary  27,  1889--Decide<l  March  18,  1889. 

(a)  In  the  distribution  of  the  proceeds  of  a  sheriflTs  sale  of  the  plant  of  a 
coal  company,  a  mechanics'  lien  creditor  claimed  for  mine  cars,  etc., 
furnished  under  a  contract  for  their  delivery  from  time  to  time  as  thej 
might  be  needed  in  the  operation  of  the  works. 

(6)  Upon  sufficient  evidence,  the  auditor  found  as  a  fact  that  the  mine 
structures  were  completed  and  operations  begun  in  September,  1884, 
and  as  a  matter  of  law  that,  the  lien  not  being  filed  till  in  June,  1885, 
the  claimant  could  not  participate,  although  a  portion  of  the  cars  were 
furnished  within  six  months  prior  to  the  date  of  filing  his  claim. 

1 .  The  findings  of  fact  by  the  auditor  having  been  approved  by  the  court 
below,  and  appearing  to  be  in  accordance  with  the  weight  of  the  evi- 
dence, upon  the  controlling  subject  as  to  the  time  of  the  completion 
of  the  breaker  buildings  against  which  the  lien  was  filed,  the  finding 
would  not  be  disturbed  by  this  court. 

2.  There  was  nothing  in  the  terms  of  the  claimant's  contract,  by  which 
the  cars  were  to  be  furnished  from  time  to  time  as  they  might  be  needed 
by  the  company,  that  could  have  the  eflfectof  extending  the  time  of  filing 
the  lien  beyond  six  months  from  the  completion  of  the  breaker. 

3.  Nor  did  the  fact  that,  after  the  completion  of  the  breaker,  the  coal  com- 
pany found  it  necessary  to  make  and  did  make  certain  alterations  and 
additions  to  the  structure  of  the  breaker,  have  the  effect  of  so  extending 
the  time  of  filing  the  lien. 

Before  Paxson,  C.  J.,  Stbrrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  179  January  Term  1889,  Sup.  Ct. ;  court  below,  levari 
facias  No.  29  October  Term  1886,  C.  P. 
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On  October  8, 1885,  the  proceeds  of  the  sale  of  the 
of  the  Amity  Coal  Co.,  Limited,  at  the  suit  of  the  I 
Lackawanna  &  Western  Railroad  Company,  being  ] 
court,  Mr.  J,  H.  Torrey  was  appointed  auditor  to  rep 
tribution  thereof  to  and  among  the  creditors  entitled. 

At  the  hearing  before  the  auditor  a  contention  arose 
William  L.  Watson,  trustee  for  bondholders  under  a  ; 
of  the  coal  company  dated  December  26,  1884,  subse 
that  upon  which  the  property  was  sold,  on  the  one  h 
on  the  other,  two  mechanics'  lien  creditors,  to  wit :  A 
&  Sons,  claiming  $3,985.68,  sur  lien  filed  June  9, 1 
Harman  &  Hafesert,  claiming  $3,339.83,  sur  lien  filed 
1885.  The  facts  are  shown  in  Mr.  Torrey's  report  as 
filed  on  December  7, 1887,  which,  so  far  as  materij 
present  case,  and  that  of  Ryman's  Appeal,  immedij 
lowing,  was  as  follows  : 

A.  Ryman  &  Sons'  Claim. 

The  contention  between  this  and  the  two  following 
the  one  hand  and  the  trustee  of  the  second  mortgaf 
other,  constitutes  the  only  serious  issue  in  this  case. 

The  facts  out  of  which  the  contention  arises  wil 
stated: 

The  Amity  Coal  Company,  Limited,  was  organized  i 
provisions  of  the  act  of  June  2, 1874,  by  articles  recon 
20,  1883.  They  at  once  leased  certain  coal  land;^  ii 
wanna  township  and  commenced  to  sink  a  shaft  anc 
breaker.  A  contract  was  made  with  A.  B.  Tyrrell 
erection  of  the  breaker,  according  to  plans  prepare 
oflBce  of  the  Pittston  Engine  and  Machine  Co.  TJ 
contract  Tyrrell  was  to  build  the  breaker  for  thirtee: 
per  thousand  feet  of  all  lumber  which  should  be  i 
company  furnishing  all  materials.  Arrangements  W( 
by  S.  N.  Stetler,  the  chairman,  and  E.  L.  Fuller,  the  \ 
and  treasurer  of  the  Amity  Coal  Company  with  the  fi 
Ryman  &  Sons,  lumber  dealers  of  Wilkes-Barre,  to  fu: 
lumber  required  for  the  breaker,  as  it- should  be  neede 
rate  of  fourteen  dollars  per  thousand  feet  for  hemloc 
ered  upon  the  ground.  The  orders  for  the  lumber  w( 
Vol.  cxxiv — 40 
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• 

times  received  from  officers  of  the  company  and  sometimes 
from  Mr.  Tyrrell.  The  first  lumber  was  shipped  August  7, 
1883,  and  the  shipments  continued  from  time  to  time  until 
December  12,  1884.  The  aggregate  amount  of  the  lumber 
bills  of  Ryman  &  Sons  was  $21,648.57,  which  includes  some 
items  of  discount,  etc.,  which  are  not  proper  subjects  of  lien. 
They  acknowledge  to  have  been  paid  $17,582.89,  leaving  their 
claim  $8,960.68.  All  of  the  lumber  which  went  into  the 
breaker  building  was  furnished  on  the  credit  of  the  building. 

That  which  was  recognized  as  the  most  critical  question  in 
regard  to  this  lien  and  to  which  the  great  bulk  of  the  testimony 
was  directed,  remains  to  be  considered,  viz. :  Was  it  filed  in 
time? 

The  claim  was  filed  June  9,  1886.  Only  two  items  of  the 
bill  of  particulars  were  furnished  within  six  months  before  that 
date,  to-wit:  December  12,  1884, 10,400  ft.,  1  in.  x  12  in.,  16 
ft.  hemlock,  $146.60,  and  the  following  item  amounting  to 
$195.81,  charged  under  date  of  June  6,  1885,  and  covering  a 
large  number  of  pieces  of  hemlock  timbers. 

From  the  testimony  of  Tyrrell,  Lutz  and  Fuller,  it  appears 
that  the  last  item  is  made  up  of  timbers  which  were  furnished 
from  time  to  time  up  to  December,  1884,  were  condemned, 
replaced  by  A.  Ryman  &  Sons,  and  were  finally  used  by  the 
company  in  the  progress  of  the  work,  mainly  in  the  construc- 
tion of  the  dirt  plane  and  extensions  of  the  culm  dump,  part  of 
it  being  used  as  late  as  February  or  March,  1885.  So  far  as  it 
was  used  by  Tyn  ell  before  he  left,  it  is  improperly  charged  as 
of  a  date  in  1885,  as  Tyrrell  left  in  November,  1884.  So  far  as 
it  was  used  in  the  subsequent  constructions  testified  to  by  Lutz 
and  Fuller,  its  value  for  the  purpose  of  extending  the  time  for 
filing  the  lien  depends  upon  the  question  whether  those  con- 
structions were  or  were  not  essential  to  the  completion  of  the 
breaker,  which  question  will  be  hereafter  considered. 

The  item  of  December  12,  1884,  was  a  car  load  of  hemlock 
boards  which  were  used  in  boarding  up  an  archway  between 
the  shaft  tower  and  the  breaker  building.  This  item  was  fur- 
nished and  used  within  six  months  before  the  lien  was  filed, 
and  is  sufficient  to  carry  back  the  lien  of  the  whole  account  to 
the  date  of  the  commencement  of  the  breaker  building,  if  that 
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boarding  up  of  the  archway  was  a  part  of  the  original  construc- 
tion* of  the  breaker,  as  claimed  by  the  lien  creditors.  If,  how- 
ever, as  is  claimed  by  opposing  creditors,  that  work  was  in  the 
nature  of  an  addition,  alteration  or  repair  to  the  building,  the 
lien  was  filed  too  late. 

The  Amity  breaker  was  commenced  about  June,  1888.  It 
was  so  far  completed  about  September  20, 1884,  that  work  was 
begun  in  it  at  that  time  and  prosecuted  without  interruption 
thereafter.  Mr.  Tyrrell,  the  contractor,  at  that  time  removed 
his  poles,  ropes  and  scaffolding,  but  continued  to  do  some  work, 
by  day's  work,  until  November  21, 1884,  when  he  finally  left. 
No  further  work  of  an  original  character  was  done  from  that 
time  till  about  December  20th. 

By  instruction  of  the  owners  the  space,  about  thirty  feet 
wide,  between  the  shaft  tower  and  the  breaker  building,  was 
left  uninclosed  for  a  distance  of  about  eighteen  feet  from  the 
ground.  The  shaft  tower  itself  was  also  left  uninclosed  for 
about  the  same  height  on  the  breaker  side.  This  was  done 
deliberately,  and  was  at  the  time  intended  to  be  permanent, 
the  said  space  being  unused  except  as  a  means  of  access  to  the 
shaft  and  a  passageway  under  the  breaker. 

A  great  deal  of  water  percolated  through  the  soil  and  rocks 
into  the  shaft,  but  occasioned  no  serious  difficulty  during  warm 
weather.  The  ventilation  of  the  mine  was  supplied  by  a  down- 
cast of  air  into  the  shaft.  When  the  severe  cold  of  winter 
began  to  be  felt,  a  great  deal  of  trouble  was  experienced  from 
the  freezing  of  water  in  the  guides  of  the  shaft  carriage  during 
the  night,  thereby  causing  it  to  bind  and  stick  to  such  an 
extent  as  to  interfere  with  the  hoisting  of  coal.  The  first 
expedient  resorted  to  for  obviating  this  difficulty,  was  to  line 
the  shaft  with  timbers  so  placed  that  the  water  would  run 
down  between  the  walls  and  the  lining.  This  proved  to  be 
insufficient.  A  fire  in  a  stove  or  grate  was  then  placed  upon 
the  carriage,  which  was  lowered  part  way  down  the  shaft 
during  the  night.  The  evil  being  still  unabated,  the  shaft  on 
the  breaker  side  and  the  open  archway  spoken  of  were  boarded 
down  to  the  ground  and  two  stoves  placed  inside  near  the 
opening  of  the  shaft. 

The  expert  testimony  developes  a  diversity  of  opinion  as  to 
whether  the  boarding  up  of  this  archway  constituted  a  neces- 
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sary  part  of  the  breaker  structure,  or  whether  it  was  in  the 
nature  of  an  addition,  alteration  or  improvement. 

The  admission  that  the  projection  of  the  down-cast  into  the 
shaft  is  a  necessary  part  of  the  original  construction  of  the 
breaker,  would  not,  of  itself,  involve  the  admission  that  this 
particular  device  was  so  necessary.  Nearly  all  the  witnesses 
testify  that  many  devices  are  resorted  to  for  this  purpose,  and 
that  it  is  very  difficult  to  entirely  avoid  trouble  from  the  freez- 
ing of  water  in  a  shaft  with  a  down-cast  of  air  and  a  large 
amount  of  water.  E.  J.  Evans  says  that  the  evil  is  not  yet 
entirely  removed  at  the  Amity  mine,  and  Mr.  Storrs  says  that 
it  is  sometimes  necessary  to  change  the  plan  of  ventilation  so 
as  to  make  an  up-cast  in  the  hoisting  shaft. 

When  the  question  is,  as  in  this  case,  whether  two  portions 
of  a  structure  which  have  been  successively  erected,  with  an 
intervening  period  of  time,  are  but  parts  of  one  building,  or 
whether  the  second  is  an  addition  to  or  alteration  of  the  first, 
the  crucial  test  adopted  by  the  courts  is  the  original  design  or 
intention  of  the  parties.  The  length  of  the  intervening  period 
is  of  little,  if  any,  importance.  That  the  erection  of  some  por- 
tion of  the  building,  as  originally  designed,  is  delayed  for  a 
considerable  period  after  the  rest  of  the  building  is  completed 
and  put  in  use,  makes  it  no  less  an  essential  part  of  the  build- 
ing. That  something  not  originally  designed  as  part  of  the 
building  is  found  to  be  necessary  and  is  supplied  almost  im- 
mediately after  the  building,  as  planned,  is  completed,  makes 
it  no  less  an  addition.  The  opinion  of  expert  witnesses  as  to 
the  necessity  for  certain  appliances  is  not  a  safe  guide  in  the 
determination  of  the  question  whether  a  building  is  completed. 
Were  it  accepted  as  a  guide,  new  and  rapidly  growing  indus- 
tries, such  as  electrical  plants,  could  never  be  considered  com- 
pleted. Every  new  discovery  in  the  art  leads  to  the  adoption 
of  new  and  improved  appliances,  which,  when  adopted,  are 
rightly  regarded  as  necessary  and  essential  to  the  structure. 
And  even  in  old  and  familiar  industries,  unexpected  and  un- 
anticipated exigencies  are  constantly  arising,  which  require 
new  and  improved  methods,  which,  when  adopted,  seem  to  be 
and  actually  are  as  necessary  as  any  of  those  which  were  origi- 
nally planned.  An  unskillful  designer  may  plan  a  building 
which  would  seem  to  an  expert  an  abortion,  to  adopt  the  phrase 
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of  one  of  the  witnesses,  yet,  when  finished  according  to  the 
plan,  it  is  as  much  a  completed  building  as  if  it  were  perfect 
in  all  its  appointments.  And  if,  after  a  few  weeks  or  months 
of  unsuccessful  experiment  the  requisite  changes  are  made, 
they  are  not  the  less  alterations  or  repairs,  because  they  ought 
to  have  been  anticipated^  and  included  in  the  original  design : 
Thoma  &  Blandy's  Estate,  76  Pa.  80. 

These  principles  are  so  patent  that  several  of  the  witnesses 
in  this  case  answer  questions  whether  or  not  the  Amity  breaker 
was  completed  before  certain  appliances  were  provided,  in  the 
Yankee  fashion,  by  asking  whether  those  appliances  were  con- 
templated in  the  original  plan. 

The  cases  are  full  of  illustrations  of  the  application  of  this 
test.  In  Diller  v.  Burger,  68  Pa.  432,  Burger  began  building 
a  brewery  in  March,  1866,  and  finished  it  in  March,  1867.  It 
was  found  after  it  was  put  in  operation  that  the  hot  water  ran 
down  into  the  cellar  and  increased  the  temperature  to  such  a 
degree  as  to  sour  the  beer  there  stored,  in  consequence  of  which 
he  was  obliged  to,  and  did  in  1868,  erect  another  connecting 
building.  Diller  furnished  the  machinery  for  both  buildings 
and  filed  a  lien  therefor.  In  a  contention  between  Diller  and 
a  creditor,  whose  judgment  was  entered  after  the  commence- 
ment and  before  the  completion  of  the  first  building,  the  issue 
was  determined  against  the  lien.  In  its  answer  to  the  plaint- 
iff's second  point  the  court  below  said :  **  If  the  jury  should 
consider  the  two  buildings  as  constituting  one,  and  both  build- 
ings were  originally  designed  and  intended  to  be  one  builc^ing 
when  the  first  building  was  erected,  then  we  answer  this  point 
in  the  affirmative.  But  if  the  second  building  was  erected 
after  the  first  building  was  erected,  and  was  a  building  not  de- 
signed to  be  erected  when  the  first  building  was  erected,  and 
the  lien  was  not  filed  within  six  months  from  the  completion  of 
the  first  building,  then  we  answer  this  point  in  the  negative." 
And  in  the  general  charge,  "If when  the  fii-st  build- 
ing was  erected,  it  was  designed  and  intended  that  the  additional 

building  was  to  be  part  of  it then  the  plaintiff  was  in 

time  in  filing  his  claim."  These  portions  of  the  charge  were 
assigned  as  error  and  affirmed  by  the  Supreme  Court  in  an 
opinion  in  which  the  case  is  made  to  turn  on  the  fact  that  "  the 
addition  was  a  new  building,  the  result  of  a  new  plan,  and  a 
new  undertaking." 
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Hofer's  Appeal,  116  Pa.  360,  presents  the  converse  aspect  of 
the  same  principles.  There  the  latter  construction  was  held  to 
be  a  part  of  the  building,  though  months  had  elapsed  since  the 
completion  of  the  remainder,  because  it  was  a  part  of  the  origi- 
nal plan  and  intention  of  the  builder.  See  also  on  the  same 
point:  Norris's  App.,  30  Pa.  122;  Parrish's  App.,  83  Pa.  Ill; 
Yearsley  v.  Flanigen,  22  Pa.  489 ;  Holden  v.  Winslow,  18  Pa. 
162. 

The  application  of  this  test  to  the  case  in  hand  seems  to  the 
auditor  fatal  to  the  mechanic's  claim. 

The  auditor  therefore  finds  as  a  fact  that  at  the  time  the 
breaker  was  built  it  was  not  the  intention  to  board  up  this  arch- 
way ;  but  it  was  the  intention  to  leave  it  permanently  open. 
And  he  finds  as  matter  of  fact  that  the  breaker  was  completed 
more  than  six  months  before  the  lien  in  this  case  was  filed. 

Some  time  in  February  or  March,  1885,  a  chute  was  put  in 
the  breaker  to  convey  buckwheat  coal  from  the  screens  to  the 
fire  room  of  the  boiler  house,  and  about  the  same  time  an 
extension  of  the  trestling  of  the  dirt  plane  was  made.  It  can 
hardly  be  contended  that  either  of  these  erections  constituted 
a  part  of  the  breaker  as  originally  designed.  Counsel  for  A. 
Ryraan  &  Sons  in  their  brief  of  argument  state  that,  according 
to  their  theory  of  the  case,  the  breaker  was  completed  about 
December  20,  1884. 

The  auditor  finds  as  matter  of  fact  that  the  chute  for  buck- 
wheat coal  was  a  mere  repair  of  or  substitute  for  a  chute  of  the 
same  kind  and  designed  for  the  same  purpose  in  the  original 
erection,  but  which  use  had  demonstrated  to  be  inadequate. 
The  extension  of  the  trestling  was  also  an  addition  or  repair 
in  no  respect  an  essential  part  of  the  original  breaker  structure, 
if,  indeed,  it  were  a  part  of  it  at  all.  The  auditor  finds  as 
matter  of  law  that  the  lien  of  Ryman  &  Sons  was  filed  too  late 
to  constitute  a  lien  from  the  date  of  the  commencement  of  the 
building. 

Harman  &  Hassert's  Claim. 

Harman  &  Hassert  filed  theii*  claim  June  16,  1885.     It  was 

for  mine  cars  and  iron  work  used  in  and  about  the  breaker 

and  the  mine.     The  items  were  delivered  from  time  to  time 

from  April  21,  1884,  till  March  9,  1885.     The  mine  cars  were 
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ordered  by  Mr.  Stetler  with  the  understanding  that  they 
should  be  delivered  from  time  to  time  as  they  were  needed.  It 
was  estimated  that  there  would  be  required  from  160  to  200 : 
116  were  delivered ;  60  of  them,  or  more  than  one  half,  were 
delivered  after  work  began  in  September,  1884.  As  the  mine 
extended,  more  cars  were  required,  and,  if  the  Amity  company 
had  continued  to  operate  this  mine,  it  seems  probable  that 
additional  cars  would  have  been  needed  and  furnished  under 
the  same  contract  as  the  work  extended,  perhaps  up  to  the 
present  time. 

It  has  been  decided  that  mine  cars  are  fixtures  under  the 
act  of  1858,  and  it  was  proper  to  file  a  claim  for  them ;  but  it 
can  hardly  be  contended  that  the  time  of  the  completion  of  the 
breaker  is  to  be  postponed  until  all  mine  cars  that  may  ulti- 
mately be  needed  shall  have  been  supplied.  The  rails  which 
are  laid  in  the  mines  are  also  fixtures ;  but,  until  the  mines 
are  entirely  worked  out,  new  rails  are  constantly  needed  in 
the  extension  of  the  workings.  It  would  seem  preposterous  to 
claim  that  the  time  of  the  completion  of  the  works  for  the 
purposes  of  the  lien  law  was  to  be  fixed  by  the  date  of  the  last 
shipment  of  rails. 

The  auditor  finds  that  the  claim  of  Harman  &  Hassert  was 
filed  too  late,  the  breaker  having  been  completed  more  than 
six  months  before  it  was  filed. 

As  required  by  court  rule  VI.,  §  4,  the  auditor  served  upon 
the  counsel  notice  of  the  conclusion  of  the  hearing  which  is 
hereto  attached.  Within  four  days  after  the  service  of  said 
notice,  to  wit,  on  October  18,  1887,  there  was  presented  to  the 
auditor  the  written  request  of  A.  Rjrman  &  Sons  for  an  issue 
under  the  87th  section  of  the  act  of  June  16, 1836,  together 
with  the  affidavit  of  T.  F.  Ryman  particularly  stating  the 
facts  which  they  dispute.  The  said  request  and  affidavit  are 
annexed  to  this  report. 

The  auditor  then  reported  a  distribution  excluding  the 
mechanics'  lien  creditors  from  the  fund  and  applying  the 
balance  after  paying  certain  prior  and  undisputed  claims  to 
William  L.  Watson,  trustee,  etc.  Attached  to  the  report  as 
filed  was  the  request  for  an  issue  made  on  behalf  of  A.  Ryman 
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&  Sons,  verified  by  affidavit  and  setting  forth  the  material 
facts  alleged  to  be  in  dispute  and  that  the  issues  for  which  a 
trial  by  jury  were  demanded  were  as  follows : 

1.  Whether  the  portion  of  the  breaker  finished  in  December, 
1884,  was  a  constituent  part  of  the  structure. 

2.  Whether  the  lumber  received  from  A.  Ryman  &  Sons  in 
December,  1884,  was  used  in  said  breaker. 

3.  Whether  the  payments  received  by  A.  Ryman  &  Sons 
have  not  been  applied  by  them  first  upon  or  to  the  other 
buildings,  not  the  subject  of  the  lien,  and  the  balance  on 
account  of  lumber  furnished  for  and  used  in  the  construction 
of  the  breaker. 

4.  Whether  a  balance  is  still  due  A.  Ryman  &  Sons  for 
lumber  furnished  by  them  under  their  contract  with  the  Amity 
Cpal  Company,  Limited,  and  if  so,  how  much. 

6.  Whether  the  notes  of  defendants  accepted  by  said  A. 
Ryman  &  Sons,  extinguished  the  lien  or  discharged  the  debt. 

The  report  of  the  auditor  with  the  accompanying  testimony 
and  exhibits  being  filed,  Harman  &  Hassert  filed  various  excep- 
tions, inter  alia  : 

1.  The  learned  auditor  erred  in  finding  "  that  the  claim  of 
Harman  &  Hassert  was  filed  too  late,  the  breaker  having  been 
completed  more  than  six  months  before  it  was  filed." 

A.  Ryman  &  Sons  also  filed  various  exceptions  to  the  find- 
ings of  fact  of  the  auditor,  and  inter  alia : 

9.  In  finding  as  matter  of  law  that  the  lien  of  A.  Ryman  & 
Sons  was  filed  too  late  to  constitute  a  lien  from  the  date  of 
the  commencement  of  the  building. 

Said  exceptions  having  been  argued,  the  coui-t,  Connolly, 
J.,  on  December  3,  1888,  filed  an  opinion  as  follows : 

This  case  comes  before  us  upon  exceptions  to  the  report  of 
the  auditor  to  distribute  the  funds  arising  from  the  sherifiPs 
sale  of  real  estate  of  the  defendant  company.  We  have  devoted 
a  great  deal  of  time  in  examining  the  case,  and  after  a  very  care- 
ful consideration  of  all  the  points  and  questions  involved,  we 
cannot  find  where  we  materially  disagree  with  the  learned 
auditor,  either  in  his  findings  of  fact  or  of  law.  The  admirable 
report  of  the  learned  auditor  relieves  us  of  a  great  deal  of 
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labor  in  disposing  of  this  case.  The  report  has  been  prepared 
with  a  great  deal  of  labor,  and  it  is  so  clear  and  orderly  that 
it  relieves  us  from  recounting  either  the  facts  or  the  law. 

There  remains  one  other  question,  however.  Ryman  &  Sons 
and  Dale  &  Co.,  before  the  report  was  filed,  presented  a 
written  request  to  the  auditor  for  an  issue.  The  facts  de- 
manded to  be  tried  before  a  jury  in  their  demand  for  an  issue 
are  identically  the  same  as  those  contended  before  the  auditor. 
If  this  is  a  matter  of  discretion,  and  I  am  of  the  opinion  that 
it  is,  then  I  deny  the  issue  for  the  reason  that  these  claimants 
have  had  their  day  in  court  before  the  auditor,  where  witness 
after  witness  was  called  and  voluminous  testimony  taken  pro 
and  con.  in  reference  to  the  very  matter  asked  for  by  them  to 
be  tried  before  a  jury  in  their  demand  for  an  issue.  For  this 
reason,  I  repeat,  I  refuse  to  grant  an  issue. 

And  now,  to  wit,  December  8, 1888,  the  demand  for  an  issue 
is  refused,  the  exceptions  filed  on  the  part  of  Dale  &  Co., 
Ryman  &  Sons  and  Harman  &  Hassert,  to  the  report  of  the 
auditor  are  dismissed,  and  the  report  of  the  auditor  is  con- 
firmed finally. 

Thereupon  Harman  &  Hassert  took  this  appeal,  assigning 
as  error  the  order  of  the  court  dismissing  their  several  excep- 
tions and  confirming  the  report  of  the  auditor. 

Mr.  Lemuel  Amerman  (with  him  Mr.  S.  W.  Udffar%  for  the 
appellants. 

Mr.  Alexander  Famham^  for  the  appellee.* 

Opinion,  Mr.  Justice  Sterrett  : 

The  fund,  in  the  distribution  of  which  appellants  claimed  the 
right  to  participate  as  lien  creditors,  was  raised  by  sheriff's  sale 
of  the  Amity  Coal  Company's  property  on  a  levari  facias  in 
favor  of  the  Delaware,  Lackawanna  and  Western  Railroad 
Company.  They  claimed  under  a  mechanics'  lien  filed  June 
15, 1885,  against  a  building  known  as  a  "  coal  breaker,"  erected 
on  the  premises  by  the  company  defendant  in  the  execution. 


*  The  arguments  of  counsel  on  both  sides  were  confined  almost  entirely 
to  an  elaborate  discussion  of  the  testimony. 
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The  validity  of  the  lien,  and  consequent  right  of  appellants 
to  participate  in  the  fund,  depended  on  whether  their  claim  was 
filed  within  six  months  from  the  completion  of  the  building. 
That,  of  course,  was  a  question  of  fact  to  be  determined  by  the 
evidence.  The  testimony  was  somewhat  conflicting,  but,  upon 
a  careful  consideration  of  all  the  evidence,  bearing  on  the  sub- 
ject, the  learned  auditor  reached  the  conclusion  that  the  claim 
was  not  filed  in  time,  and  he  so  found  as  a  fact.  That  and 
other  subordinate  findings  of  fact  were  approved  by  the  court, 
and,  of  course,  the  result  was  that  appellants  were  not  permitted 
to  participate  in  the  distribution. 

The  subject  of  complaint,  in  the  first  and  controlling  specifi- 
cation, is  the  finding  by  the  auditor,  and  approval  thereof  by 
the  court :  "  That  the  claim  of  Harman  &  Hassert  was  filed  too 
late,  the  breaker  having  been  completed  more  than  six  months 
before  it  was  filed." 

The  six  remaining  specifications  are  each  predicated  of  error 
in  that  finding  of  fact.  Unless  it  is  manifestly  erroneous  there 
is  nothing  in  either  of  the  assignments  of  error  that  will  justify 
a  revei*sal  of  the  decree. 

It  has  been  most  thoroughly  settled  by  a  long  line  of  cases, 
which  it  is  unnecessary  to  cite,  that  an  auditor's  findings  of 
fact,  approved  by  the  court  below,  will  not  be  disturbed  on  ap- 
peal to  this  court,  except  for  manifest  error.  His  report,  upon 
the  facts  of  the  case  submitted  to  him,  is  entitled  to  the  same 
weight  as  the  verdict  of  a  juiy,  and  will  not  be  set  aside  except 
for  reasons  which  would  constrain  a  trial  judge,  in  an  action  at 
law,  to  set  aside  a  verdict  and  order  a  new  trial. 

While  portions  of  the  testimony  relied  on  by  appellants  are 
sufficient  to  create  some  doubt  as  to  the  correctness  of  the  find- 
ing complained  of,  a  review  of  all  the  evidence,  returned  with 
the  record,  has  failed  to  satisfy  us  that  the  finding  on  that  con- 
trolling subject  should  have  been  in  favor  of  the  appellants. 
On  the  contrary  it  appears  to  be  in  accordance  with  the  weight 
of  the  evidence. 

There  is  nothing  in  the  terms  of  appellants'  contract  with 
the  Amity  Coal  Company,  Limited,  for  furnishing  mine  cars, 
to  be  delivered  from  time  to  time  as  they  might  be  needed  by 
the  company  in  the  prosecution  of  its  mining  operations,  etc., 
that  could,  by  any  possibility,  have  the  effect  of  extending  the 
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time  for  filing  appellants'  claim  beyond  six  months  from  the 
completion  of  the  breaker.  Nor  did  the  fact  that  the  coal 
company,  after  the  completion  of  the  breaker,  found  it  neces- 
sary to  make  some  alterations  in  and  additions  to  th6  building, 
have  any  such  effect. 

There  appears  to  be  nothing  in  the  record  that  requires  a 
reversal  of  the  decree. 

Decree  affirmed,  and  appeal  dismissed  at  the  costs 
of  the  appellants. 


APPEAL  OF  A.  RYMAN  &  SONS. 
[Delaware  etc.  R.  Co.  v.  Amitt  Coal  Co.,  Limited.] 

PROM  THE  DECREE  OF  THE  COURT  OP  COMMON  PLEAS  OP 
LACKAWANNA  COUNTY. 

Argued  February  28, 1889— Decided  March  19, 1889. 

(a)  In  the  distribution  of  the  proceeds  of  a  sheriflF^s  sale  of  the  plant 
of  a  coal  company,  a  mechanics'  lien  creditor  claimed  for  lumber 
furnished  contmuously  in  and  about  the  erection  of  the  coal  breaker  and 
upon  the  credit  of  the  structure. 

(b)  Upon  sufficient  evidence,  the  auditor  found  as  facts,  that  the  breaker 
was  completed  on  September  20, 1884 ;  that  the  boarding  up  of  an  arch- 
way between  the  shaft-tower  and  the  breaker  finished  about  December 
12,  1884,  was  but  an  addition  or  alteration  of  the  structure  not  contem- 
plated when  the  breaker  was  erected. 

(c)  The  auditor  found  also,  as  matter  of  law,  that  although  the  claim- 
ant furnished  lumber  on  December  12,  1884,  for  the  work  then  done  on 
the  sti-ucture,  yet,  the  claim  for  lien  not  being  filed  imtil  June  6,  1886, 
it  was  then  too  late  to  entitle  the  claimant  to  participate. 

(d)  After  the  auditor  had  given  notice  of  his  conclusions,  the  claimant 
filed  a  request  for  an  issue  to  determine,  ''whether  the  portion  of  the 
breaker  finished  in  December,  1884,  was  a  constituent  part  of  the  struc- 
ture,''  but  the  court  below  refused  the  request  and  confirmed  the  audi- 
tor's report. 

1.  For  reasons  stated  in  Harman's  Appeal,  ante,  624,  there  was  no 
error  in  any  of  the  findings  of  fact  relating  to  the  completion  of  the 
building  and  the  consequent  invalidity  of  the  lien  under  which  the  right 
to  participate  in  the  fund  for  distribution  was  claimed. 

2.  And,  as  an  affirmative    finding  that  "the  portion  of  the  breaker 
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finished  in  December,  1884,  was  a  constituent  part  of  the  structure,'' 
would  detennine  nothing  at  all  as  to  when  the  structure  was  completed, 
the  issue  as  presented  was  irrelevant  and  immaterial  and  it  was  not 
error  to  refuse  the  request. 

Before  Paxson,  C.  J.,  Stbrrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  219  January  Term  1889,  Sup.  Ct. ;  court  below,  levari 
facias  No.  29  October  Term  1885,  C.  P. 

The  facts  of  this  case,  the  report  of  Mr,  J.  H,  Torrey^  auditor, 
the  exceptions  filed,  the  request  for  an  issue  on  the  part  of  A. 
Ryman  &  Sons,  and  the  opinion  and  decree  of  the  court  below, 
fully  appear  in  the  report  of  Harman's  Appeal,  ante,  624. 

The  opinion  and  the  decree  of  the  court  below  being  filed, 
A.  R}rman  &  Sons  took  this  appeal  assigning  as  error,  specially : 

1.  The  order  of  the  court  dismissing  their  several  exceptions 
and  confirming  the  report  of  the  auditor. 

2.  The  refusal  of  their  application  for  an  issue. 

Mr,  J".  Vaughan  Darling  and  Mr.  Everett  Warren  (with  them 
Mr.  E,  P.  Darling  and  Mr.  Edward  N.  WiUard)^  for  the  appel- 
lants: 

1.  Whilst  mechanics'  liens  are  purely  the  creatures  of  statu- 
tory law,  and  cannot  be  maintained  beyond  the  extent  of  the 
grant  of  some  act  of  assembly,  the  tendency  of  legislation  has 
been  to  extend  them  and  to  give  them  a  liberal  construction : 
Thomas  v.  Smith,  42  Pa.  68 ;  Mountain  City  Market  House 
and  Hall  Ass'n  v.  Reams,  108  Pa.  403.  The  act  of  April  14, 
1855,  P.  L.  238,  declares  that  whenever  the  items  of  a  mechanic 
or  material  man's  bill  for  work  done  or  material  furnished 
continuously  toward  the  erection  of  any  new  building,  are  in 
any  part  bona  fide  furnished  within  six  months  before  the  filing 
of  the  claim  therefor,  the  lien  shall  be  valid  for  the  whole. 
Under  the  act  of  February  17,  1858,  P.  L.  29,  authorizing  me- 
chanics' liens  upon  leasehold  estates  in  Luzerne  and  Schuylkill 
counties,  the  claim  must  be  filed  against  the  interest  of  the 
lessee  in  the  particular  improvement.  As  against  a  mortgage 
subsequently  recorded,  the  mechanics'  lien  has  reference  to  the 
first  work  done  on  the  ground:  Parrish's  App.,  83  Pa.  111. 
And  materials  furnished  on  the  credit  of  the  building,  though 
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in  fact  unused,  will  support  a  lien :  1  Trickett  on  Liens,  §  14. 
In  view  of  these  authorities,  no  question  can  be  raised  as  to  the 
validity  of  the  lien  filed. 

2.  Section  2,  act  of  April  14,  1855,  P.  L.  238,  applies  to 
items  for  work  done  or  materials  furnished  continuously  to  the 
same  building.  It  is  intended  to  link  together  the  items  of  an 
account  where  there  was  no  contract  for  the  whole,  or  no  order 
which  would  embrace  the  whole  within  a  single  undertaking ; 
Hofer's  App.,  116  Pa.  360 ;  Singerly  v.  Doerr,  62  Pa.  12 ;  Dil- 
ler  V.  Burger,  68  Pa.  432 ;  and  so  long  as  any  part  of  a  build- 
ing is  incomplete,  the  whole  is  so :  1  Trickett  on  Liens,  §  48 ; 
Holden  v.  Winslow,  18  Pa.  162 ;  McCree  v.  Campion,  6  Phila.  9. 

3.  It  was  not  necessary  that  the  claimants  should  show  that 
the  materials  furnished  in  December,  1884,  within  six  months 
from  the  date  of  filing  the  lien,  went  into  the  breaker  as  a  mat- 
ter of  fact.  If  they  could  have  been  used  for  and  about  the 
construction  of  the  breaker,  and  were  supplied  upon  the  credit 
of  the  breaker,  the  lien  would  be  good  though  they  never  went 
into  it  at  all :  Basch  v.  Sener,  1  Penny.  22 ;  Gaule  v.  Bilyeau, 
25  Pa.  521 ;  Singerly  v.  Doerr,  62  Pa.  12 ;  Smaltz  v.  Hagy,  4 
Phila.  99 ;  Hinchman  v.  Graham,  2  S.  &  R.  170 ;  Parrish's 
App.,  83  Pa.  111. 

4.  While  it  is  true  that  a  court  is  not  required  to  grant  an 
issue,  to  be  framed  under  §  87,  act  of  June  16, 1836,  P.  L.  777, 
if  the  record  show  that  it  must  necessarily  prove  unavailing, 
yet  in  a  proper  case,  an  issue  is  of  right :  Souder's  App.,  57  Pa. 
498.  In  this  controversy,  the  questions  involved  were  purely 
questions  of  fact.  It  was  alleged  by  the  claimants  that  the 
breaker  was  not  completed  until  the  boarding  up  of  its  sides 
and  the  construction  of  the  dirt  plane  and  culm  trestle.  On 
the  other  hand,  the  contestants  claimed  that  the  breaker  was 
completed  in  September,  1884  The  case  was  therefore  a 
proper  case  for  the  jury :  Presbyterian  Church  v.  Allison,  10 
Pa.  413 ;  Yearsley  v.  Flanigen,  22  Pa.  489 ;  Holden  v.  Wins- 
low,  18  Pa.  160;  Diller  v.  Burger,  68  Pa.  432;  Norris's  App., 
30  Pa.  122;  Miller  v.  Hershey,  59  Pa.  64;  Armstrong  v. 
Ware,  20  Pa.  519;  Noar  v.  Gill,  111  Pa.  492. 

Mr,  Alexander  Famham^  for  the  appellee : 

1.  With  reference  to  the  first  specified  matter  of  issue  con- 
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tained  in  the  claimants'  request,  we  contend  that  it  is  not  pre- 
sented in  such  form  as  to  involve  the  vital  question  in  the  case. 
If  the  jury  were  to  find  that  the  archway  which  was  inclosed 
in  December,  1884,  was  a  constituent  part  of  the  structure,  no 
light  would  be  thrown  on  the  question  whether  the  claim  was 
filed  within  the  required  time  after  its  completion.  The  issue 
would  be  aimless,  without  point  or  purpose,  and  its  determina- 
tion in  the  affirmative  would  result  in  no  benefit  to  fche  claim- 
ants. Thoma  &  Blandy's  Est.,  76  Pa.  80,  furnishes  a  perfect 
illustration  of  our  position.  And,  if  the  claimants  are  not  en- 
titled to  the  first  issue  stated  in  their  request,  then  the  other 
issues  requested  become  of  no  moment. 

2.  Upon  the  other  questions  involved,  we  need  not  cite 
authorities  to  the  effect  that  a  finding  of  fact  by  an  auditor, 
referee,  or  master,  where  there  is  evidence  to  support  it,  and  no 
plain  mistake  of  fact  or  abuse  of  power,  is  as  conclusive  on  the 
court  as  that  of  a  verdict  of  a  jury :  Harland's  Accounts,  5  R, 
823 ;  Ludlam's  Est.,  18  Pa.  188 ;  Kittera's  Est.,  17  Pa.  416. 
Taking  the  testimony  of  Fuller  and  Stetler,  the  auditor  could 
have  come  to  no  other  conclusion  than  that  which  he  reached : 
Diller  v.  Burger,  68  Pa.  432 ;  Thoma  &  Blandy's  Est.,  76  Pa. 
30. 

Opinion,  Mr.  Justice  Stbrrbtt  : 

One  of  the  questions,  involved  in  several  of  the  specifications, 
is  whether  the  learned  master  and  court  below  did  not  err  in 
finding  that  the  claim  of  appellants  was  not  filed  in  time,  and 
therefore  invalid  as  a  lien  on  the  property,  from  the  sale  of 
which  the  fund  for  distribution  was  raised. 

Precisely  the  same  question,  depending  on  substantially  the 
same  evidence,  has  been  considered  in  Harman  &  Hassert's 
Appeal  from  same  decree,  and  decided  adversely  to  appellants' 
contention.  For  reasons  briefly  stated  in  the  opinion  just  filed 
in  that  case,  at  No.  179  of  this  term,  we  are  still  of  opinion  that 
there  is  no  error  in  any  of  the  findings  of  fact  relating  to  the 
completion  of  the  building  in  question,  and  the  consequent  in- 
validity of  the  lien  under  which  appellants  claim  the  right  to 
participate  in  the  fund  for  distribution.  It  is  unnecessaiy  to 
repeat  what  is  there  said.  The  specifications  of  error  relating 
to  that  subject  are  not  sustained. 
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The  only  remaining  specification  is  the  refusal  of  the  court 
to  grant  the  application  for  an  issue  to  be  framed  under  the 
87th  section  of  the  act  of  1836.  That  section,  qualified  by  the 
proviso  of  §  2,  act  of  April  20,  1846,  P.  L.  411,  is  as  follows : 
"  If  any  fact  connected  with  such  distribution  shall  be  in  dis- 
pute, the  court  shall,  at  the  request  in  writing  of  any  person 

interested,  direct  an  issue  to  try  the  same, provided 

that  before  an  issue  shall  be  directed the  applicant 

for  such  issue  shall  make  affidavit  that  there  are  material  facts 
in  dispute  therein  and  shall  set  forth  the  nature  and  charac- 
ter thereof ;  upon  which  affidavit  the  court  shall  determine 
whether  such  issue  shall  be  granted,'*  etc. 

In  accordance  with  the  requirements  of  the  act,  it  is  weU  set- 
tled in  practice,  that  the  applicant  must  set  out  the  specific  facts 
in  dispute,  on  which  he  bases  his  claim  to  an  issue :  Dicker- 
son's  Appeal,  7  Pa.  268.  A  fact  is  properly  said  to  be  in  dis- 
pute, when  it  is  alleged  by  one  party  and  denied  by  the  other, 
and  by  bott  with  some  show  of  reason.  A  mere  allegation, 
without  evidence,  or  against  the  evidence,  cannot  create  a  dis- 
pute within  the  meaning  of  the  law :  Knight's  Appeal,  19  Pa. 
493.  In  a  proper  case,  an  issue  is  of  right ;  but,  it  must  always 
appear  that  the  disputed  fact  is  material  and  relevant:  Sender's 
Appeal,  57  Pa.  498 ;  Benson's  Appeal,  48  Pa.  160. 

The  questions,  composing  the  issue  demanded  in  this  case, 
are  five  in  number.  The  first  is,  "  1.  Whether  the  portion  of 
the  breaker,  finished  in  December,  1884,  was  a  constituent 
part  of  the  structure  ?  "  It  is  claimed  that  an  affirmation  of 
this  question  would  have  settled  a  material  fact  in  appellant's 
favor,  viz. :  that  their  claim,  filed  Jime  9,  1885,  was  in  time. 
That,  however,  is  a  non  sequitur.  Assuming,  for  the  sake  of 
argument  merely,  that  an  affirmative  finding  of  that  fact  would 
determine  anything  at  all  as  to  when  the  building  was  completed, 
it  could  be  nothing  more  than  the  fact  that  it  was  finished 
some  time  in  December,  1884,  but  whether  more  or  less  than 
six  months  before  appellants'  claim  was  filed  would  still  be 
uncertain.  But,  aside  from  that,  how  could  the  finding  that, 
"the  portion  of  the  breaker,  finished  in  December,  1884,  was  a 
constituent  part  of  the  structure,"  determine  when  the  original 
structure  was  finished?  The  contention,  on  the  other  side, 
was  that  it  was  finished   about  September  20,  1884 ;  that  it 
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was  afterwards  found  by  experience  that  some  slight  altera- 
tions and  additions  would  be  desirable,  and  they  were  accord- 
ingly made  early  in  the  following  December.  This  is  what  is 
meant  by  "the  portion  of  the  breaker  finished  in  December, 
1884."  Of  course,  the  alterations  and  additions  thus  made 
would  at  once  become  "  a  constituent  part  of  the  structure," 
just  as  would  an  out-kitchen  added  to  an  already  completed 
dwelling  house.  The  fact  that  the  additions  and  alterations 
made  after  the  breaker,  as  originally  designed,  had  been  com- 
pleted and  put  in  operation,  became  a  constituent  part  of  the 
structure,  was  not  even  disputed ;  but  if  it  had  been,  the  set- 
tlement of  that  disputed  fact  could  have  nothing  whatever  to 
do  in  determining  when  the  breaker,  as  originally  designed 
and  constructed,  was  finished.  If  the  purpose  of  the  first 
question  was  to  determine  that  the  claim  was  filed  in  time,  it  was 
not  so  worded  as  to  accomplish  that  object.  As  presented,  it 
was  irrelevant  and  immaterial.  The  controlling  question, 
whether  the  claim  was  filed  in  time  or  not,  having  been  omit- 
ted from  the  issue,  the  remaining  questions  of  fact  were  inuna- 
terial.  There  was  therefore  no  error  in  refusing  that  issue  as 
presented,  and  the  case  was  rightly  disposed  of  on  the  report 
of  the  auditor. 

Decree  afl&rmed,  and  appeal  dismissed  at  the 
costs  of  appellants. 


APPEAL  OF  RICHARD  THOMAS  ET  AL. 
[Estate  of  William  R.  Thomas,  Deceased.] 

FROM  THE  DECREE  OF  THE  ORPHANS*  COURT  OF  LACKA- 
WANNA COUNTY. 

Argued  February  27,  1889— Decided  March  18, 1889. 

1.  By  §  55,  act  of  March  29,  1832,  P.  L.  208,  the  Orphans'  Court  is  ex- 
pressly empowered  *  •  to  send  an  issue  to  the  Court  of  Common  Pleas  of 
the  same  county,  for  the  trial  of  facts  by  a  jury,  whenever  they  shall 
deem  it  expedient  so  to  do." 
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2.  If,  therefore,  that  court  be  dissatisfied  with  the  conclusions  of  a  com- 
missioner appointed  with  the  powers  of  an  examiner  and  master,  in  a 
pending  proceeding,  the  proper  exercise  of  its  discretion  in  settihg 
aside  his  report  and  sending  an  issue  to  a  jury  is  not  reviewable  in  this 
court. 

3.  But,  where  the  judgment  rendered  on  the  issue  awarded  must  be  re- 
versed for  error  in  the  trial  thereof,  all  proceedings  in  the  Orphans' 
Court  subsequent  to  such  judgment,  even  though  regular,  will  be  set 
aside,  and  further  proceedings  stayed  until  final  determination  of  the 
controverted  matter.* 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and 
Mitchell,  JJ. 

No.  180,  January  Term  1889,  Sup.  Ct.;  court  below  No. 
1885,  O.  C. 

On  November  14,  1885,  Mrs.  Ann  Thomas  presented  her 
petition  setting  forth  that  she  was  the  widow  of  William  R. 
Thomas,  deceased,  and  praying  for  a  partition  of  certain  real 
estate,  a  tract  of  land  in  Spring  Brook  township,  between  her- 
self and  the  eight  children  of  said  deceased.  An  inquest  was 
awarded  as  prayed  for  and  notice  given.  Thereupon  Richard 
Thomas  and  others,  children  of  the  decedent  by  a  former  wife, 
came  into  court  and,  representing  that  the  petitioner  was  not 
the  lawful  wife  of  William  R.  Thomas,  but  was  the  lawful 
wife  of  David  Jones,  who  was  living  after  the  death  of  said 
WilUam  R.  Thomas,  prayed  that  the  partition  proceedings  be 
quashed. 

On  February  18,  1886,  the  court  appointed  Mr.  W.  W,  La- 
thrope,  a  commissioner,  with  the  powers  of  an  examiner  and 
master,  to  take  testimony  and  report  upon  the  subject.  The 
commissioner  subsequently  filed  a  report,  finding  as  facts,  that 
the  petitioner's  maiden  name  was  Ann  Lloyd,  a  daughter  of 
GriflBth  Lloyd,  and  she  was  married  to  David  Jones  at  Llaneatog, 
Wales,  in  1833 ;  that  she  and  her  said  husband  were  living  at 
one  time  at  Aberdare,  Wales,  and  thence  removed  to  a  farm,  two 
miles  distant,  called  the  Falda,  where  they  were  living  in  1863 ; 
that  they  separated  in  1864 ;  that  in  1872  the  petitioner  left 
Wales  and  came  to  America,  and  on  January  16,  1875,  was 
married  to  William  R.  Thomas ;  that  at  the  time  of  the  latter 

♦See  Thomas  v.  Thomas,  following  this  ease. 
Vol.  cxxiv — 41 
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marriage  the  petitioner's  first  husband  was  still  alive,  but  "  it 
would  seem  that  the  petitioner  did  not  know  at  this  time 
whether  her  first  husband  was  alive  or  not ;  she  made  little 
efEort,  if  any,  to  ascertain ; "  that  the  petitioner  had  not  ob- 
tained a  divorce  from  het  first  husband ;  and  that  David  Jones 
was  seen  alive  on  May  10, 1883,  and  so  far  as  evidence  showed, 
he  had  not  after  that  been  seen  or  heard  of. 

Upon  these  facts,  the  commissioner,  citing  and  considering 
Kenley  v.  Kenley,  2  Y.  207;  Heffner  v.  Heffher,  23  Pa.  104 ; 
Cropsey  v.  McKinney,  30  Barb.  47 ;  White  v.  Low,  1  Redf .  376 ; 
KeUy  V.  Drew,  12  Allen  107 ;  WiUiams's  Est.,  8  W.  N.  310, 
found  as  matter  of  law  that  whether  the  petitioner  knew  that 
David  Jones  was  living  when  she  married  William  R.  Thomas, 
or  not,  the  marriage  to  William  R.  Thomas  was  absolutely  null 
and  void,  and  reported  his  opinion  that  the  petitioner  was  not 
entitled  to  the  partition  prayed  for  and  that  her  prayer  should 
be  dismissed. 

To  the  findings  of  fact  and  law  of  the  commissioner  the  peti- 
tioner filed  various  exceptions. 

Said  exceptions  having  been  argued,  the  court,  Hand,  P.  J., 
filed  the  following  opinion  and  decree : 

This  question  comes  before  us  on  the  report  of  the  commis- 
sioner appointed  with  the  power  of  a  master  and  examiner,  and 
exceptions  thereto.  The  sole  question  is  whether  the  marriage 
of  Ann  Thomas  to  William  R.  Thomas  was  a  legal  and  valid 
marriage.  After  a  careful  examination  of  the  testimony  and 
the  law,  we  are  unable  to  reach  the  conclusions  arrived  at  by 
the  learned  commissioner.  We  are  further  satisfied  that,  act- 
ing as  a  chancellor,  the  conscience  of  the  court  must  necessa- 
rily be  informed  upon  the  point  in  controversy  by  the  aid  of  a 
jury.  We  therefore  direct  an  issue  to  be  framed  in  the  name 
of  Ann  Thomas  as  ,plaintiff  and  the  contestants  as  defendants, 
to  be  tried  in  the  following  manner :  The  plaintiff,  Ann  Thomas, 
•  shall  simply  put  in  evidence  the  certificate  of  her  marriage 
issued  by  Benjamin  Jay,  alderman,^nd  then  the  aflSrmative  of 
the  issue  shaJU^upon'T^^^eiem(^^PWith  the  burden  of 
proof  to  snowtnat  AiA^jpbomas  was  not  the  lawful  wife  of 
William  R.  Thomas,  the  decedent,  at  the  time  of  his  death,  the 
plaintiff  afl&rming  that  she  was  the  lawful  wife  of  William  R- 
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Thomas,  and  the  defendants  affirming  that  she  was  not  his 
lawful  wife.  We  set  aside  the  conclusions  of  the  learned  com- 
missioner and  direct  that  the  costs  of  this  proceeding  thus  far 
be  paid  out  of  the  estate  of  the  decedent. 

On  November  28, 1887,  a  certificate  from  the  Court  of  Com- 
mon Pleas  having  previously  been  filed  showing  that  the  issue 
as  directed  had  been  tried  in  that  court,  resulting  in  a  verdict 
and  judgment  for  the  plaintiff  therein :  see  Thomas  v.  Thomas, 
following  this  case,  an  alias  inquest  was  awarded,  and  the 
cause  afterward  so  proceeded  in  that  on  September  26,  1888,  a 
decree  was  made  that  the  premises  described  in  the  petition 
be  sold  at  public  sale.  Thereupon  the  exceptants  took  this 
appeal  and  assigned  that  the  court  erred : 

1.  In  overruling  the  conclusion  of  the  commissioner  and 
master,  that  the  petitioner  was  not  entitled  to  a  partition  of 
the  real  estate  of  the  decedent. 

2.  In  awarding  an  issue  to  be  tried  in  the  Common  Pleas, 
because  there  was  no  fact  in  dispute  warranting  a  trial  by  jury. 

3.  In  ordering  partition  of  the  decedent's  real  estate. 

Mr,  8.  B.  Price  (with  him  Mr.  C.  R.  Pitcher)^  for  the  ap- 
pellants: 

No  authority  is  cited  opposed  to  the  doctrine  of  the  cases 
given  by  the  master,  which  affirm  that  a  marriage  during  the 
lifetime  of  the  husband  is  void.  In  the  case  of  Heffner  v. 
Heffner,  28  Pa.  104,  Judge  Knox  said:  A  man  having  a  wife 
in  full  life  is  utterly  powerless  to  make  a  valid  contract  of  mar- 
riage, and  his  attempt  to  do  so  is  entirely  nugatory.  In  the 
case  of  Kenley  v.  Kenley,  2  Y.  207,  the  court  said:  Though 
the  circumstances  attending  this  case  might  exempt  the  defend- 
ant from  the  pains  of  bigamy,  yet  her  firgt  husband  being  in 
full  life,  and  their  marriage  not  annulled  by  any  competent 
jurisdiction,  the  marriage  was  ipso  facto  void  and  null.  As 
this  is  the  law  of  Pennsylvania,  the  decree  of  the  court  below 
should  be  reversed.  ^ 

Mr.  EvereU  WaMUff^dr.  'PUTSf.  Lo(^^^g^them.Mr. 
E.  N.  milard\  for  the  appelleeT^Cy 

The  Orphans'  Court  has  the  power  and  it  is  within  its  dis- 
cretion to  send  an  issue  to  the  Court  of  Common  Pleas  of  the 
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same  county  for  the  trial  of  facts  by  a  jury,  whenever  they 
shall  deem  it  expedient :  1  Rhone's  O.  C.  Pr.  416 ;  2  Rhone's 
O.  C.  Pr.  268.  We  do  not  think  it  necessary  to  argue  here 
the  questions  raised  in  the  writ  of  error  to  the  judgment  on 
the  trial  of  the  issue.  Certainly,  however,  the  first  and  second 
assignments  of  ei*ror  in  this  case  are  without  merit. 

Oeinion,  Mr.  Justice  Sterrbtt  : 

In  November,  1885,  Ann  Thomas,  as  widow  of  William  R. 
Thomas,  presented  her  petition  to  the  Orphans'  Court  for  par- 
tition of  the  real  estate  of  which  he  died  seised;  and  thereupon 
an  inquest  as  prayed  for  was  awarded,  and  citation  to  parties 
interested  was  issued.  In  obedience  to  the  citation,  the  children 
and  heirs  at  law  of  the  intestate  appeared  and  filed  an  answer, 
in  which  they,  in  substance,  averred  that  petitioner  never  waa 
the  lawful  wife  of  their  father,  William  R.  Thomas;  that  on 
the  contrary,  at  the  time  of  her  alleged  marriage  to  him,  she 
was  the  lawful  wife  of  David  Jones,  who  survived  their  said 
father,  and  that  the  petitioner  had,  therefore,  no  interest  in  the 
real  estate  of  which  the  latter  died  seised.  A  replication  hav- 
ing been  filed  and  issue  joined,  a  commissioner  with  the  powers 
of  an  examiner  and  master  was  appointed,  and  afterwards  re- 
ported in  favor  of  the  respondents.  The  Orphans'  Court  being 
dissatisfied  with  the  commissioner's  findings  and  conclusions, 
set  aside  his  report  and  directed  an  issue  to  the  Court  of  Com- 
mon Pleas,  in  which  petitioner  was  plaintiff  and  the  respon- 
dents were  defendants,  "to  be  tried  in  the  following  manner: 
The  plaintiff,  Ann  Thomas,  shall  simply  put  in  evidence  the 
certificate  of  her  marriage,  issued  by  Benjamin  Jay,  alderman, 
and  then  the  affirmative  of  the  issue  shall  be  upon  the  defend- 
ants, with  the  burden  of  proof  to  show  that  Ann  Thomas  was 
not  the  lawful  wife  of  William  R.  Thomas,  the  decedent,"  etc. 

That  issue  came  on  to  be  tried,  and  on  June  14, 1887,  a  ver- 
dict was  rendered  in  favor  of  the  plaintiff  therein,  and  after- 
wards certified  into  the  Orphans'  Court.  Whereupon  the  coui-t, 
on  November  28, 1887,  awarded  an  alias  inquest,  with  notice,  etc., 
and  the  matter  was  so  proceeded  in  that,  on  September  26, 1888, 
a  sale  of  the  premises  described  in  the  petition  for  partition 
was  ordered,  etc.  From  that  decree  this  appeal  was  taken. 
The  errors  assigned  are,  (1)  setting  aside  the  commissioner's 
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report ;  (2)  directing  the  issue  to  the  Court  of  Common  Pleas, 
and  (3)  decreeing  partition  and  sale  of  decedent's  real  estate. 
The  first  and  second  specifications  are  without  merit.  The 
commissioner  was  appointed  for  the  purpose  of  taking  testimony, 
and  reporting  facts,  etc.,  for  the  information  of  the  court.  If 
the  court  was  dissatisfied  with  his  conclusions,  and  in  the  exer- 
cise of  its  discretion  set  aside  his  report,  neither  party  has  a 
right  to  complain.  The  proper  exercise  of  such  an  undoubted 
discretion  is  not  reviewable  here.  By  the  65th  section  of  the 
act  of  March  29,  1832,  P.  L.  208,  the  respective  Orphans' 
Courts  are  expressly  empowered  "  to  send  an  issue  to  the  Com- 
mon Pleas  of  the  same  county,  for  the  trial  of  facts  by  a  jury 
whenever  they  shall  deem  it  expedient  so  to  do."  The  power 
thus  given  to  the  court  does  not  appear  to  have  been  improperly 
exercised. 

The  third  specification  is  more  substantial.  It  depends  on 
the  result  of  the  issue  in  the  Common  Pleas.  If  there  had 
been  no  error  in  the  trial  of  that  issue,  the  subsequent  proceed- 
ings in  partition  in  the  Orphans'  Court  would  be  free  from 
error ;  but  inasmuch  as  on  the  writ  of  error  to  the  Common 
Pleas  in  that  case,  we  have  found  it  necessary  to  reverse  the 
rulings  of  the  court  below,  and  order  a  venire  facias  de  novo, 
Thomas's  Admr.  et  al  v.  Thomas,  297  of  this  term,  the  proceed- 
ings in  the  Orphans'  Court,  subsequent  to  the  order  directing 
the  issue  to  the  Common  Pleas,  must  be  reversed,  and  all  pi*o- 
ceedings  stayed  imtil  final  determination  of  the  question  in- 
volved in  that  issue.  If  it  is  determined  in  favor  of  defendants 
therein,  the  petition  and  all  proceedings  in  partition  should  be 
dismissed  at  the  costs  of  petitioner.  If,  on  the  other  hand,  it 
is  finally  determined  that  she  is  the  widow  of  William  R. 
Thomas,  the  proceedings  in  partition  should  go  on  to  final 
decree.  Her  right  to  commence  and  promote  those  proceedings 
depended,  of  course,  on  whether  she  was  the  lawful  wife  of 
said  Thomas  at  the  time  of  his  decease. 

It  is  adjudged  and  decreed  that  all  proceedings, 
subsequent  to  the  date  of  the  order  directing 
an  isstie  to  the  Common  Pleas,  be  reversed  and 
set  aside :  costs  to  abide  the  final  f esult,  and 
proceedings  to  be  stayed  until  determinatic^n 
of  appellee's  right  to  have  partition  of  the 
premises  described  in  her  petition. 


Digitized  by 


Google 


646  EASTERN  DISTRICT,  1889. 

Charge  of  Court  below. 

RICHARD  THOMAS  ET  AL.  v.  ANN  THOMAS. 


ERROR  TO  THE  COURT  OF    COMMON   PLEAS   OF  LACKAWAXNA 

124 ^646  COUNTY. 

22  SO  H43 

Argued  February  27,  1889— Decided  March  18, 1889. 

1.  When  a  marriage  has  been  regularly  solemnized,  it  is  presumed  to  be 
valid  until  the  contrary  is  shown,  and  when  that  has  been  done  by  com- 
petent and  satisfactory  evidence  that  presumption,  in  respect  of  civil 
rights,  must  give  way  to  the  actual  fact  established. 

2.  While  a  well-founded  belief  in  the  death  of  her  first  husband,  will  re- 
lieve a  woman  marrying  a  second  time  from  the  pains  of  adultery,  etc. : 
§  6,  act  of  March  13,  1815,  6  Sm.  L.  288,  it  cannot  validate  her  second 
man-iage,  if  in  fact  her  first  husband  was  living  when  it  was  solemnized. 

3.  The  presumption  of  death  arising  from  the  absence  of  a  person  for 
seven  years,  unheard  from,  is  not  conclusive,  but  stands  as  competent 
proof  of  death  only  until  it  is  successfully  rebutted  by  competent  and 
satisfactory  evidence  to  the  contrary. 

4.  AVherefore,  if,  at  the  time  of  a  woman's  second  marriage,  her  first  and 
undivorced  husband  was  in  fact  in  full  life,  whatever  the  time  of  his 
absence  and  her  belief  as  to  his  death,  she  was  incapable  of  contracting 
the  second  marriage  and  it  was  therefore  void.* 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  and 
Mitchell,  JJ. 

No.  297  January  Term  1889,  Sup.  Ct. ;  court  below,  No  295 
June  Term  1887,  C.  P. 

On  May  4, 1887,  the  issue  directed  as  noted  in  the  report  of 
Thomas's  Appeal,  ante,  640,  wherein  Ann  Thomas  was  plaint- 
iff, and  Richard  Thomas  and  others,  children  and  heirs  at  law 
of  William  R.  Thomas,  deceased,  were  defendants,  came  on 
for  trial  before  the  court  of  Common  Pleas. 

The  testimony  submitted  disclosed  the  facts  which,  in  so  far 
.  as  they  do  not  appear  in  the  abstract  of  the  commissioner's 
report,  ante,  640,  are  indicated  in  the  charge  to  the  jury,  Hand, 
P.  J.,  which  was  as  follows : 

This  is  an  issue  to  determine  whether  the  plaintiff  in  this 
case,  called  Ann  Thomas,  was  the  legal  wife  of  William  R. 
Thomas  at  the  time  of  his  death ;  in  other  words,  whether 


*See  Thomas's  Appeal,  preceding  this  ease. 


Digitized  by 


Google 


THOMAS  V.  THOMAS.  647 

Charge  of  Court  below. 

after  his  death,  she  was  his  widow.  The  question  arose  in  the 
Orphans'  Court  in  connection  with  the  distribution  of  the  pro- 
perty of  William  R.  Thomas,  in  which  the  court  had  to  decide 
whether  this  plaintiff  was  his  widow  or  not.  As  the  law  pei> 
mits,  in  order  to  aid  the  conscience  of  the  court,  we  directed 
an  issue  to  be  tried  in  the  Court  of  Common  Pleas  before 
twelve  men,  to  determine  this  fact. 

You  are  aware  that  questions  of  fact  are  looked  upon  by  the 
law  as  best  considered  by  twelve  judicious  men,  acquainted 
with  the  affairs  of  common  life,  and  of  good  judgment,  selected 
from  the  county,  who,  hearing  the  testimony  and  passing  upon 
it,  are  supposed  to  be  able  to  judge  of  the  facts,  and  come  to  a 
proper  conclusion  as  to  what  is  the  truth  under  the  testimony. 

In  view  of  this,  we  have  sought  the  aid  of  a  jury  to  deter- 
mine this  question :  Whether  this  plaintiff  was  the  widow  of 
William  R.  Thomas ;  in  other  words,  whether  she  was  his  law- 
ful wife  at  the  time  he  died.  If  she  was  his  lawful  wife,  then 
your  verdict  should  be  for  the  plaintiff ;  if  she  was  not  his 
lawful  wife,  under  the  evidence,  then  your  verdict  should  be 
for  the  defendants. 

The  plaintiff  has  shown  that  she  was  married  to  William  R. 
Thomas  on  January  16, 1875,  by  a  justice  of  the  peace  named 
Benjamin  Jay,  who  gave  a  certificate  of  marriage  to  them. 
This  certificate,  this  evidence,  raises  the  presumption  of  a 
legal  marriage,  and  at  the  outset  of  this  case,  it  is  to  be  pre- 
sumed that  she  was  the  legal  wife  of  William  R.  Thomas, 
unless  there  is  enough  evidence  in  the  case  to  counteract  that 
presumption. 

It  is  claimed  by  the  defendants,  that  at  the  time  she  con- 
tracted this  marriage,  she  had  a  husband  still  living,  by  the 
name  of  David  Jones,  in  Wales.  Now,  this  raises  two  questions 
of  fact.  First :  Have  the  defendants  proved  to  your  satisfac- 
tion that  the  David  Jones  she  married  forty-nine  years  ago, 
and  was  proved  to  be  living  some  four  years  ago,  the  two 
persons,  if  I  may  use  the  expression,  were  the  same  person? 
You  will  recollect  that  one  of  the  witnesses  testified  that  she 
saw  this  woman  and  David  Jones  living  together,  and  she 
afterwards  saw  David  Jones  twenty-one  years  afterwards,  or 
four  years  ago,  sitting  by  the  roadside.  She  gives  you  to 
understand  that  it  was  the  same  person ;  she  was  fourteen 
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years  old  or  thereabouts  when  she  first  saw  David  Jones,  the 
husband  of  this  woman ;  she  didn't  see  him  again  for  twenty- 
one  years,  and  then  she  says  she  saw  him  sitting  by  the  road- 
side. There  are  other  witnesses  who  testified  they  saw  David 
Jones  in  Wales  at  other  times*  I  do  not  propose  to  go  into 
the  evidence,  because  it  has  been  ably  argued  on  both  sides, 
and  I  prefer  that  you  should  look  at  the  case  from  the  evi- 
dence itself. 

The  question  of  identity,  which  is  that  which  determines 
that  the  same  person  is  existing  at  two  different  times,  is  a 
very  troublesome  question,  and  it  is  a  question,  it  is  proper 
for  us  to  say,  in  regard  to  which  witnesses  may  be  mistaken. 
We  do  not  say  this  now  to  control  you,  but  simply  to  give  you 
that  sense  of  care  in  examining  this  case  which  it  requires. 
It  is  an  important  case,  because  if  this  plaintiff  did  marry 
when  she  had  a  husband  living,  or  when  she  had  reason  to 
suppose  she  had  a  husband  living,  then  she  has  been  guilty 
of  a  crime,  under  the  laws  of  the  commonwealth.  You  will 
see  that  it  is  an  important  question,  and  of  course  the  evidence 
should  be  looked  at,  and  scanned,  and  weighed,  with  the 
utmost  care  on  the  part  of  the  jury. 

You  will  bear  in  mind  that  it  is  possible  that  witnesses  testi- 
fying to  seeing  the  same  person  at  two  different  times,  a  long 
distance  apart,  may  be  mistaken ;  even  if  they  are  of  the  same 
name,  they  may  be  mistaken  as  to  their  being  the  same  person. 
I  call  your  attention  to  this  once  for  all,  so  that  in  examining 
and  considering  the  testimony  of  the  witnesses  you  may  satr 
isfy  yourself  as  to  whether  they  do  give  you  suflScient  circum- 
stances, so  that  you  can  determine  that  they  are  testifying  in 
regard  to  the  same  person  at  two  different  times. 

It  is  in  evidence,  I  think  clearly  established,  I  do  not  think 
there  is  any  doubt  about  that,  that  this  plaintiff  was  married 
to  David  Jones  ;  I  do  not  think  you  will  have  any  doubt  in  re- 
gard to  that,  she  does  not  deny  it  herself ;  she  says  she  was 
married  forty-nine  years  ago  to  David  Jones  ;  that  she  had  four- 
teen children  by  him,  which  is  possible  within  twenty  years 
even  without  twins ;  she  gives  you  the  names  of  eleven  that 
she  had. 

She  says,  on  her  side,  tliat  he  left  her  at  a  certain  time  ;  that 
he  disappeared  in  1863,  and  that  for  fourteen  years  after  that 
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she  heard  nothing  from  him,  knew  nothing  of  hin 
come  to  the  conclusion  that  he  was  living,  that  i 
Jones  she  married  forty-nine  years  ago  was  alive  a1 
she  contracted  the  second  marriage  in  1875,  then  1 
the  next  question.  If  you  come  to  the  conclusion  tl 
not  living  in  1875,  that  ends  the  defendants'  case, 
he  was  not  living  at  the  time  she  contracted  the  se 
riage  in  1876,  she  had  the  right  to  contract  that  mj 
yond  a  question,  and  it  was  a  legal  and  a  valid  marri 
if  you  come  to  the  conclusion,  after  weighing  all  the 
taking  into  consideration  that  witnesses  may  be  misi 
they  testified  to  what  they  did  see  and  know,  and  w^ 
in  their  observation,  and  that  they  did  see  this  same 
after  she  had  contracted  the  second  marriage,  in  life 
question  arises  :  Did  Ann  Jones,  in  1876,  when  she 
the  marriage  with  William  R.  Thomas,  did  she  con 
good  faith,  under  circumstances  in  which  she  had  th 
believe  that  David  Jones  was  dead  ? 

The  rule  of  law  with  regard  to  that  is  this :  that  ^ 
is  absent  from  his  home  for  a  period  of  seven  year 
from,  under  circumstances  from  which  it  would  be 
that  he  would  be  heard  from  if  living,  and  remains 
heard  from  for  a  period  of  seven  years,  the  law  ra 
sumption  of  his  death.  It  is  supposed  that  a  man 
family,  has  a  wife  and  has  children,  and  goes  away,  ^ 
the  period  of  seven  years  has  transpired,  either  coi 
with  them  or  let  himself  be  known,  in  some  way,  tc 
istence.  And  if  he  does  not,  from  various  reasons 
can  think  of  yourselves — ^the  fact  that  he  has  a  wil 
that  he  has  children,  the  fact  that  he  has  a  home — tl 
sumes  that  he  will  in  some  way  correspond  with  his  J 
let  it  be  known  that  he  is  alive.  If  he  does  not,  ai 
away  for  a  period  of  seven  years,  imder  circumsti 
which,  if  alive,  he  would  be  presumed  to  communica 
family,  and  is  not  heard  from,  the  law  raises  a  presui 
he  is  dead. 

These  circumstances  are  all  for  you  under  all  t 
this  case.  He  left  her,  if  you  believe  the  testimony 
she  left  and  came  to  this  country  in  1873.  She  te 
for  fourteen  years  she  did  not  hear  that  her  husbai 
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ing ;  she  testifies  that  she  believed,  at  the  time  she  contittcted 
this  marriage,  that  he  was  not  living.  [Now,  under  all  the  cir- 
cumstances of  the  case,  had  she  the  right  to  presume,  when  she 
married  William  R.  Thomas,  that  her  husband  was  dead  under 
the  law?  If  she  had,  then  her  marriage  was  legal,  and  so  far 
as  this  case  is  concerned,  she  is  entitled  to  her  civil  rights  as 
the  widow  of  William  R.  Thomas,  and  should  not  be  deprived 
of  them.]  ^  We  think  this  is  enough  to  say  with  regard  to  this 
part  of  the  case. 

We  ha^e  been  asked  to  charge  you  upon  several  points  by 
counsel  on  both  sides,  and  we  will  take  them  up,  and  we  will 
repeat  part  of  what  we  have  already  stated.  The  defendants 
ask  us  to  charge  the  jury: 

1.  The  plaintiff  has  not  submitted  sufficient  evidence  to 
raise  a  presumption  of  the  death  of  David  Jones. 

Answer :  We  do  not  affirm  this  point ;  we  leave  that  as  a 
question  of  fact  for  you :  whether  David  Jones  left  his  wife 
and  his  family;  whether  he  was  unheard  from  for  seven  years 
and  over;  whether  the  circumstances  were  such  as  raise  the 
presumption  that  if  he  was  alive  they  would  have  heard  from 
him.  If  you  find  that  he  did  leave  his  family,  and  was  un- 
heard from,  under  these  circumstances,  for  the  period  of  seven 
years,  then  there  would  be  a  presumption  raised  of  his  death. 

2.  If  the  jury  believe  that  David  Jones  was  in  full  life  after 
the  marriage  of  Ann  Jones  to  Mr.  Thomas,  the  marriage  was 
void,  and  the  verdict  should  be  for  the  defendants. 

Answer :  We  affirm  this,  unless  you  find  from  the  evidence, 
that  he  was  absent  for  a  period  of  seven  years,  unheard  from, 
under  circumstances  which  raise  the  presumption  of  his  death, 
as  we  have  already  charged  you.* 

3.  A  presumption  of  death,  if  proved,  may  be  rebutted  by 
evidence  showing  that  the  man  was  in  full  life  during  or  after 
the  period  of  seven  years. 

Answer :  As  a  general  proposition  this  is  correct,  and  we 
affirm  it ;  but  if  the  presumption  has  arisen  as  to  the  wife's 
subsequent  marriage,  that  he  was  dead,  she  is  not  deprived  of 
her  civil  rights  thereby.* 

The  counsel  for  the  plaintiff  have  asked  us  to  charge  you  as 
follows : 

1.  That  if  the  jury  believe  from  the  evidence  that  a  formal 
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ceremonial  marriage  was  solemnized  by  B.  Jay,  alderman  of  the 
city  of  Scranton,  between  the  petitioner,  Ann  Thomas,  and 
William  R.  Thomas  on  Janiiary  16,  1876,  the  law  presumes 
that  it  was  a  valid  marriage,  and  the  burden  of  proving  its  in- 
validity on  account  of  the  David  Jones  matter  is  upon  the  con- 
testants who  attack  it. 

Answer :  We  affirm  this  point. 

2.  That  the  law  presumes  that  said  marriage  was  contracted 
in  good  faith  and  innocently  on  the  part  of  the  petitioner,  and 
that  presimiption  stands  in  favor  of  the  plaintif  is 
shown  by  the  contestants  that  at  the  time  of  this  s(  »n 
of  said  marriage  the  petitioner  knew  or  had  good  reason  to  be- 
lieve that  Jones  was  yet  alive  then,  or  had  known  or  had  reason 
to  know  that  fact  within  a  period  of  seven  years  last  prior  to 
that  date. 

Answer :  We  answer  that  in  the  affirmative.* 

3.  That  the  fact  of  a  man's  being  absent  and  unheard  of  from 
his  family  for  seven  years  previous  to  January  16,  1875,  raises 
the  presumption  of  his  death ;  and  if  petitioner  in  good  faith 
married  Thomas,  acting  on  said  presumption,  the  law  protects 
her,  and  her  marriage  is  considered  valid  in  law,  and  this  is 
not  defeated  by  showing  the  mere  fact  of  Jones  being  alive  at 
the  date  of  said  marriage,  nor  even  her  discovery  of  Jones 
being  alive  long  after  the  death  of  Thomas. 

Answer :  We  affirm  this  with  the  qualification,  that  the  cir- 
cumstances existing  at  the  time  when  he  leaves  are  such,  that 
if  living,  it  would  be  presumed  that  he  would  be  heard  from. 
Simple  absence  of  itself  alone  is  not  sufficient,  but  absence 
under  circumstances  which  raise  a  presumption  that,  if  living, 
he  would  be  heard  from ;  and  one  of  these  circumstances  may 
be  that  a  man  has  a  wife  and  a  large  family  of  children  with 
whom  he  has  lived,  and  that  for  a  long  number  of  years,  as 
proved  in  this  case. 

6.  Proof  of  a  former  marriage  to  invalidate  a  marriage  legal 
in  form  and  perfectly  proven  must  be  positive,  direct  proof  of 
such  former  marriage ;  and  continued  absence  from  home  as 
shown  in  this  case,  absence  of  Jones  from  Falda  for  over  seven 
years,  if  you  believe  plaintiff  and  her  witnesses,  raised  a 
presumption  of  his  death  which  of  itself  would  sustain  the 
marriage  to  William  R.  Thomas. 
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Answer :  We  answer  this  in  the  affirmative,  qualifying  it  as 
we  have  already,  if  he  left  under  circumstances  under  which,  if 
living,  he  would  be  supposed  to  be  heard  from.* 

Now,  gentlemen,  take  up  this  case  and  render  such  a  verdict, 
as  under  the  evidence,  all  the  evidence  in  the  case,  you  think 
is  just  and  legal  under  the  charge.  If  you  find  that  she  was 
legally  married  to  William  R.  Thomas,  that  is,  if  she  had  no 
husband  living  at  that  time,  or  if  she  married  William  R. 
Thomas  when  her  husband  had  been  absent  for  a  period  of 
seven  years  or  upwards,  unheard  from,  under  circumstances 
under  which,  under  our  instructions,  the  law  raises  a  presump- 
tion of  his  death,  then  her  marriage  would  be  legal  to  William 
R.  Thomas  as  far  as  this  case  is  concerned. 

If  you  believe  that  she  had  a  husband  living  when  she  was 
married,  and  there  was  no  presumption  of  his  death  at  all,  then 
your  verdict  should  be  for  the  defendants. 

It  comes  back  to  the  point  whether  she  was  the  widow  of 
William  R.  Thomas.  If  she  was,  then  she  is  entitled  to  your 
verdict ;  if  she  was  not,  then  the  defendants  should  have  your 
verdict. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff.  A  rule 
for  a  new  trial  having  been  discharged,  the  defendants  took 
this  writ  and  assigned  for  error : 

1.  The  part  of  the  charge  embraced  in  [  ]  * 

2,  3.  The  answers  to  the  defendants'  points.  ®  ^ 
4,  6.  The  answers  to  the  plaintiffs  points.  *  * 

Mr.  S.  B.  Price  (with  him  Mr.  0.  R.  Pitcher)^  for  the  plaint- 
iffs in  error : 

The  charge  of  the  court  to  the  jury  opposes  the  legal  prin- 
ciple laid  down  in  Heflfner  v.  Heflfner,  23  Pa.  104,  and  Kenley 
V.  Kenley,  2  Y.  207.  As  a  matter  of  law  the  second  marriage 
was  void. 

Mr.  Everett  Warren  and  Mr.  D.  J.  M.  Loop  (with  them  Mr. 
E.  N.  Willard)^  for  the  defendant  in  error : 

1.  The  presumption  of  legal  intent  with  which  a  woman  has 
innocently  married,  continues  after  she  discovers  that  her 
former  husband  is  still  alive,  and  the  law  attaches  to  her  con- 
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tinuance  of  the  second  relation  all  the  rights,  obligations  and 
disqualifications  incident  to  a  valid  marriage :  United  States  v. 
Hayes,  20  Fed.  R.  710 ;  Senser  v.  Bower,  1  P.  &  W.  450 ;  and 
if  nece&sary  to  sustain  the  marriage,  the  law  in  favor  of  inno- 
cence will  presume  a  divorce :  Blanchard  v.  Lambert,  43  la. 
228  (22  Am.  Rep.  245)  ;  Caujole  v.  Ferric,  26  Barb.  117.  See 
also  Miller  v.  Beates,  3  S.  &  R.  490 ;  Breiden  v.  Paff,  12  S.  & 
R.  430 ;  Burr  v.  Sim,  4  Wh.  150 ;  Bradley  v.  Bradley,  4  Wh. 
178;  Holmes  v.  Johnson,  42  Pa.  159. 

2.  The  rule  is  now  well  settled,  for  most  judicial  purposes, 
that  the  presumption  of  life,  with  respect  to  persons  of  whom 
no  account  can  be  given,  ends  at  the  expiration  of  seven  years 
from  the  time  they  were  last  known  to  be  living :  Esterly's 
App.,  109  Pa.  222;  Best  on  Presumptions,  §§  140,  334,  408; 
2  Greenl.  Ev.  278 ;  Innis  v.  Campbell,  1  Tl.  373  ;  Whiteside's 
App.,  23  Pa.  114.  After  so  long  a  time,  the  law  treats  the 
presumption  of  the  legality  of  the  second  marriage  as  over- 
coming that  of  the  continuance  of  life,  and  requires  that  direct 
proof  should  be  made  that  the  former  husband  or  wife  was  liv- 
ing at  the  date  of  second  marriage :  Dixon  v.  People,  18  Mich. 
84 ;  1  Greenl.  Ev.,  §§  35,  278 ;  Bishop,  Mar.  &  Div.,  §§  456, 
458. 

3.  A  dictum  of  Justice  Knox  in  Heffner  v.  Heffner,  23  Pa. 
104 ;  and  the  case  of  Kenley  v.  Kenley,  2  Y.  207,  is  all  that  is 
offered  by  defendants  to  sustain  a  view  of  the  law  contrary  to 
that  laid  down  by  the  court  below  in  this  case.  The  former 
case  is  not  ruled  by  the  dictum  of  Justice  Knox,  and  it  was 
there  admitted  that  the  first  husband  was  living  at  the  time  of 
the  second  marriage.  The  latter  case  was  a  proceeding  in  di- 
vorce, and  the  first  husband  was  known  by  libellant  to  be  in 
full  health  at  the  time  the  suit  was  instituted.  In  this  case 
the  jury  found  that  David  Jones,  the  first  husband  of  Ann 
Thomas,  was  dead  at  the  time  of  her  second  marriage.  Her 
good  faith  in  the  second  marriage  was  also  established  by  the 
verdict,  and  her  civil  rights  as  the  widow  of  the  deceased  se- 
cured. 

Opinion,  Mr.  Justice  Sterbett  : 

After  directing  who  shall  be,  respectively,  plaintiff  and  de- 
fendants in  this  issue,  the  order  of  the  Orphans'  Court  further 
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provides  that  it  shall  "be  tried  in  the  following  manner:  The* 
plaintiff,  Ann  Thomas,  shall  simply  put  in  evidence  the  certifi- 
cate of  her  marriage,  issued  by  Benjamin  Jay,  alderman,  and 
then  the  affirmative  of  the  issue  shall  be  upon  the  defendants, 
with  the  burden  of  proof  to  show  that  Ann  Thomas  was  not 
the  lawful  wife  of  William  R.  Thomas,  the  decedent,  at  the 
time  of  his  death ;  the  plaintiff  affirming  that  she  was  the  law- 
ful wife  of  William  R.  Thomas,  and  the  defendants  affirming 
that  she  was  not  his  lawful  wife.''  The  considerations  that 
moved  the  court  to  send  this  issue  to  the  Common  Pleas  for 
trial  sufficiently- appear  in  the  opinion  just  filed  in  Thomas's 
Appeal,  No.  180  of  this  term,  but  they  have  little,  if  anything, 
to  do  with  the  consideration  of  the  questions  presented  by  this 
riecord.  Those  questions  relate  solely  to  the  instructions  of 
the  learned  president  of  the  Common  Pleas  as  to  the  effect  of 
the  evidence  before  the  jury,  and  the  character  of  the  proof 
necessary  to  overcome  the  prima  facie  case  that  was  made  for 
the  plaintiff  below  by  the  introduction  of  Alderman  Jay's 
certificate  of  her  marriage  to  William  R.  Thomas  on  January 
16, 1876.  It  is  not  even  alleged  that  there  was  any  error  in 
the  admission  or  rejection  of  evidence. 

To  rebut  the  case  thus  made  in  her  favor,  and  to  maintain 
the  issue  on  their  part,  the  defendants  below  introduced  evi- 
dence tending  to  prove  that  about  forty  years  before  her 
alleged  marriage  to  William  R.  Thomas,  plaintiff  was  married 
to  David  Jones,  at  Llaneatog,  Wales ;  that  for  many  yews 
thereafter  they  lived  together  as  husband  and  wife  at  Aberdare 
and  at  Falda,  in  same  country,  and  that  at  the  time  of  her 
marriage  to  Thomas,  and  even  after  his  decease,  David  Jones, 
her  first  husband,  was  in  full  life.  In  response  to  this,  the 
plaintiff,  in  turn,  introduced  evidence  tending  to  show  that 
Jones  left  Wales  and  had  been  unheard  of  by  her  for  more 
than  seven  years  before  her  marriage  to  Thomas,  and  that 
prior  thereto,  as  well  as  thereafter,  she  had  reason  to  believe 
and  did  believe  that  Jones  was  dead.  As  to  all  these  allegar 
tions  of  fact,  on  the  part  of  plaintiff  as  well  as  defendants,  in 
the  issue,  there  was  more  or  less  conflict  of  testimony. 

According  to  the  terms  of  the  issue,  the  laboring  oar  was  on 
the  defendants ;  and,  in  view  of  the  evidence  on  which  they 
relied,  they   requested  the  court,  in  their  second  point,  to 
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charge :  "  If  the  jury  believe  that  David  Jones  was  in  full  life 
after  the  marriage  of  Ann  Jones  to  Mr.  Thomas,  the  marriage 
was  void  and  the  verdict  should  be  for  the  defendants." 

Assuming  the  jury  were  satisfied  that  plaintiff  was  first 
married  to  Jones,  and  in  the  absence  of  any  evidence  that  she 
was  legally  divorced  from  him,  the  proposition  was  correct, 
and  with  that  qualification  it  should  have  been  affirmed.  In- 
stead of  that,  the  learned  judge  said :  "  We  affirm  this,  unless 
you  find  from  the  evidence  that  he  was  absent  for  a  period  of 
seven  years,  unheard  from,  and  under  circumstances  which 
raise  the  presumption  of  his  death,  as  we  have  already  charged 
you."  He  had  already  charged,  as  complained  of  in  the  first 
specification  of  error :  **  Now,  under  all  the  circumstances  of 
the  case,  had  she  the  right  to  presume  when  she  married  Will- 
iam R.  Thomas,  that  her  husband  was  dead  under  the  law  ?  If 
she  had,  then  her  marriage  was  legal,  and,  so  far  as  this  case 
is  concerned,  she  is  entitled  to  her  civil  rights  as  the  widow  of 
William  R.  Thomas,  and  should  not  be  deprived  of  them." 

The  vice  of  this  instruction  is  that  it  gives  the  presumption 
referred  to,  all  the  force  and  effect  of  actual  death ;  in  other 
words,  it  makes  the  presumption  of  death  conclusive  proof  of 
the  fact,  and  therefore  irrebuttable.  But,  the  presumption  of 
death,  arising  from  absence,  etc.,  stands  as  competent  proof  of 
death  only  until  it  is  successfully  rebutted  by  competent  and 
satisfactory  evidence.  If  that  was  successfully  done  in  this 
case,  and  the  jury  were  fully  satisfied  that  at  the  date  of  plaint- 
iff's marriage  to  Thomas,  in  January,  1876,  she  had  a  husband 
in  full  life,  viz. :  David  Jones,  from  whom  she  had  never  been 
divorced,  that  fact,  without  more,  rendered  the  second  marriage 
null  and  void.  It  matters  not  that  she  had  reason  to  believe 
and  did  believe  that  he  was  then  dead.  If,  in  truth  and  in  fact, 
he  was  then  in  full  life,  she  was  incapable  of  contracting  the 
second  marriage,  and  it  was  therefore  void :  Kenley  v.  Kenley, 
2  Y.  207 ;  Heffner  v.  Heffner,  23  Pa.  104.  In  the  first  case  the 
court  said  "  though  the  circumstances  attending  this  case  might 
exempt  the  defendant  from  the  pains  of  bigamy,  yet  her  first 
husband  being  in  full  life,  and  their  marriage  not  annulled  by 
any  competent  jurisdiction,  the  marriage  was  ipso  facto  void 
and  null."  In  the  latter  it  was  said :  "  A  man  having  a  wife 
in  full  life  is  utterly  powerless  to  make  a  valid  contract  of  mar- 
riage, and  his  attempt  to  do  so  is  utterly  nugatory." 
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While  a  well-founded  belief  in  the  death  of  her  first  hus- 
band (if  in  fact  she  had  one)  would  have  relieved  plaintiff 
from  the  penalty  for  adultery,  etc.,  it  could  not  validate  the 
second  marriage,  if,  in  fact,  her  first  husband  was  living  when  it 
was  solemnized.  The  act  of  March  13,  1816,  §  6,  provides : 
"  If  any  husband  or  wife,  upon  any  false  rumor,  in  appearance 
well  founded,  of  the  death  of  the  other  (when  such  other  has 
been  absent  for  the  space  of  two  whole  years),  hath  married,  or 
shall  marry  again,  he  or  she  shall  not  be  liable  to  the  pains  of 
adultery  ;  but  it  shall  be  in  the  election  of  the  party  remaining 
unmarried,  at  his  or  her  return,  to  insist  to  have  his  or  her  former 
man-iage  dissolved,"  etc.  The  presumption,  especially  in  crim- 
inal proceedings,  is  always  in  favor  of  innocence.  When  a 
marriage  has  been  regularly  solemnized,  it  is  presumed  to  be 
valid  until  the  contrary  is  shown.  When  that  has  been  done  by 
competent  and  satisfactory  evidence  the  presumption  of  fact,  in 
civil  cases,  must  give  way  to  the  actual  fact  thus  established. 

For  reasons  above  suggested,  the  first  and  second  specifica- 
tions of  error  are  sustained. 

In  defendants'  third  point  the  court  was  requested  to  charge : 
"  A  presumption  of  death,  if  proved,  may  be  rebutted  by 
evidence  showing  that  the  man  was  in  full  life  during  or  after 
the  period  of  seven  years."  The  learned  judge  qualified  his 
aflSrmance  of  this,  as  a  general  proposition,  by  saying :  "  But,  if 
the  presumption  has  arisen,  as  to  the  wife's  subsequent  mar- 
riage, that  he  was  dead,  she  is  not  deprived  of  her  civil  rights 
thereby."  This  qualification  was  erroneous,  and  in  its  applica- 
tion to  the  case  at  bar  was  practically  a  refusal  of  the  point. 

The  two  remaining  specifications  present,  in  a  modified  form, 
substantially  the  same  questions  that  have  already  been  con- 
sidered. In  view  of  what  has  been  said,  it  is  unnecessary  to 
notice  either  of  them  specially.     They  are  both  sustained. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 


Digitized  by 


Google 


INDEX. 


[Observe,  that  the  tables,  "Cases  Ck)NsroERED"  and  "Statutes 
Considered,"  may  be  found  in  the  first  part  of  the  volume,  immedi- 
ately after  the  table  of  "  Cases  Cited."] 

ACTION  EX  CONTRACTU. 

See  Bond. 

See  Statement  of  Claim. 

1.  Where  a  legacy  is  bequeathed  to  executors  to  be  paid  to  the  treas- 
urer for  the  time  being  of  tlie  benevolent  fund  of  a  church  society,  to  be 
applied  to  the  uses  and  purposes  of  said  fund,  the  title  thereto  is  in  the 
society,  and  the  treasm*er,  as  the  proper  officer  of  the  society  for  the  time 
being,  takes  the  right  of  actual  possession  only.    Jones  v.  Oordon,  263. 

2.  Wherefore,  when  the  legac^  has  been  paid  over  to  the  ti*easurer  of 
said  fund  for  the  time  being,  the  right  of  action  to  enforce  payment  of 
the  same  to  his  successor,  when  his  term  of  office  has  expired,  is  not  in 
the  successor  himself  but  in  the  society  or  corporation.    Ibid.,  268. 

ADEMPTION  OF  LEGACY. 
See  Will,  13,  14. 

AGENT. 

See  Insurance. 

See  Principal  and  Agent. 

(a)  A  policy  of  insurance  in  a  mutual  company  contained  the  condi- 
tions, inter  alia :  That  the  company  should  not  be  liable  thereon  until  the 
premium  should  be  actually  paid ;  that  nothing  less  than  a  specific  agree- 
ment indorsed  on  the  policy  should  be  construed  as  a  waiver  of  any 
printed  or  written  condition  therein ;  that  payment  of  the  premium  to 
any  person,  other  than  the  duly  appointed  agent  of  the  company,  should 
be  at  the  sole  risk  of  the  assured. 

(b)  There  was  also  a  stipulation  that  the  policy  was  made  and  accepted 
with  reference  to  said  conditions  and  to  the  by-laws  of  the  company, 
•*  which  are  hereby  declared  to  be  a  part  of  this  contract,"  said  by-laws 
providing,  inter  alia,  that  all  agents  should  be  appointed  by  the  com- 
pany imder  a  certificate  with  the  seal  of  the  company  affixed,  without 
which  no  person  should  be  authorized  to  act  as  such  agent. 
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1.  In  such  case,  although  the  by-laws  are  declared  to  be  a  part  of  the 
contract,  yet  they  are  not  part  of  the  printed  or  written  conditions  which 
could  be  waived  only  by  a  specific  agreement  indorsed  on  the  policy, 
and  being  made  for  the  sole  protection  of  the  company,  the  company 
was  not  bound  to  adhere  to  them.     8usq.  M.  Ins.  Co,  v.  ElkinSy  484. 

2.  Wherefore,  if  the  company  authorized  one,  not  in  fact  its  duly 
appointed  and  commissioned  agent,  to  deliver  a  policy  and  receive  the 
premium  thereon,  adopting  with  him  a  course  of  dealing  wholly  incon- 
sistent with  its  provisions,  those  provisions  could  not  be  set  up  to  pre- 
vent a  recovery  on  the  policy.    ^Hnd,,  484. 

AMENDMENT. 
See  Municipal  Claim,  5. 

1.  While  a  court  may  so  amend  its  record  as  to  make  it  conform  to  the 
truth,  even  after  the  term  has  expired  or  writ  of  error  lodged,  yet  it 
has  no  power  to  make  an  alteration  which  is  not  an  amendment  and  is 
without  anything  upon  the  record  to  support  it.  Crew  v.  McCafferty^ 
200. 

(a)  A  rule  for  a  new  trial  was  discharged  on  condition  that  the  plaint- 
iff file  a  remittitur  within  ten  days,  and  in  copying  the  order  upon  the 
docket  the  clerk  omitted  the  words,  •*  within  ten  days." 

(b)  On  the  thirtieth  day  thereafter,  the  plaintiff  filed  the  remittitur  and 
caused  judgment  to  be  entered  for  the  amount  limited,  and  subsequently, 
upon  a  rule  to  strike  off  the  judgment,  the  court  directed  the  original 
order  to  be  corrected  so  as  to  read,  **  within  thirty  days." 

2.  The  latter  order  was  an  alteration,  not  an  amendment,  and  its  effect 
was  to  deprive  the  defendant  of  a  new  trial,  the  right  to  which  had  be- 
come absolute  and 'beyond  the  power  of  the  court  to  interfere  with  it, 
and  was  therefore  eiTor.    Ibid.,  200. 

ANTE-NUPTIAL  CONTRACT. 

1.  In  the  absence  of  a  disclosure  by  the  intended  husband^^^^e  time 
an  ante-nuptial  contract  is  executed,  of  the  full  extent  of  his  estatt,  if  the 
provision  for  the  future  wife  be  imi*easonably  disproportionate  thereto, 
it  raises  the  presumption  of  a  designed  concealment  and  throws  the  bur- 
den upon  him  to  show  that  it  is  fair.     Neely's  Appeal,  406. 

2.  But,  in  the  present  case,  considering  the  relationship  of  the  parties, 
their  ages,  the  known  estates  owned  by  each,  the  uncle  and  two  broth- 
ers of  the  intended  wife  present  at  the  execution  of  the  contract,  one  of 
the  latter  being  made  trustee  therein,  with  the  benefits  conferred  upon 
the  wife  in  the  will  of  her  husband,  the  provision  for  the  intended  wife, 
though  not  liberal,  was  adequate,  and  there  was  no  evidence  of  either 
actual  or  constructive  fraud  sufficient  to  avoid  the  contract.    Ibid.,  406. 

3.  Whether,  in  a  proceeding  by  the  wife,  instituted  after  her  husband's 
death  to  set  aside  an  ante-nuptial  settlement,  the  trustee  named  in  the 
contract  and  executing  the  same  with  the  parties,  is  a  competent  witness 
for  the  wife,  not  decided.    Ibid.^  406. 
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APPEAL. 
See  Assessment  of  Damages. 

APPEALS  TO  SUPREME  CX)URT. 
See  Errors  and  Appeals. 

ASSESSMENT  OF  DAMAGES. 

See  Railroads. 

See  Streets. 

1.  An  appeal  by  either  party  from  the  award  of  viewers  in  an  assess- 
ment of  damages,  under  the  general  railroad  law  (§  11,  act  of  Februai-y 
19,  1849,  P.  L.  84 ;  §  3,  act  of  April  9, 1856,  P.  L.  288),  operates  for  the 
benefit  of  both  parties,  and  after  the  time  within  which  it  is  to  be  taken 
has  expired,  it  may  not  be  withdrawn  without  consent.  Schuylkill  etc, 
B.  Co.  V.  Harris,  215. 

2.  Where,  however,  the  court,  at  the  instance  of  the  appellant  and  after 
the  time  limited,  has  erroneously  ordered  an  appeal  to  be  withdrawn, 
report  to  be  confirmed  and  judgment  to  be  entered  on  the  award,  tlie 
other  party  is  not  entitled  to  enter  an  appeal  nunc  pro  tunc,  but  the  er- 
roneous order  will  be  vacated.    Ibid,,  215. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  In  an  actfon  of  scire  facias  sur  mortgage,  where  the  plaintiff  is 
proceeding  as  assignee  for  the  benefit  of  the  creditors  of  one  of  the 
owners  of  the  mortgage,  it  is  not  error  to  admit  in  evidence  under  the 
plea  of  payment,  the  office  inventory  and  appraisement  of  the  assigned 
estate  to  show  that  the  interest  sought  to  be  isecovered  had  not  been 
appraised  as  a  portion  thereof.     Cox  v.  Ledward,  435. 

2.  Nor  is  it  error  to  admit  in  evidence  the  record  entry  of  satis- 
faction of  the  interest,  made  by  the  assignor  himself  after  the  date  of 
the  assignment,  as  a  self-disserving  declaration,  admissible  not  only 
against  the  assignor  but  against  the  assignee,  when  accompanied  with 
instruction  that  the  assignor  had  no  right  to  make  the  entry  if  he  had 
not  received  payment  before  the  date  of  his  assignment.    Ibid,,  435. 

3.  Where,  in  such  case,  the  evidence  is  wholly  circumstantial,  some 
of  the  parties  to  the  transaction  being  dead  and  the  others  therefore 
incompetent  to  testify,  and  the  collateral  facts  are  nearly  all  evidenced 
by  writings,  and  form  as  a  whole  a  fair  basis  for  a  conclusive  inference 
of  payment,  it  is  not  error  to  submit  the  question  to  the  jury  accom- 
panied with  the  instruction  that  the  burden  of  proof  was  upon  the 
defendants.    Ibid,,  435. 

ASSIGNMENT  OF  CHOSE  IN  ACTION. 
See  Set-Off. 

ATTACHMENT  EXECUTION. 
1.  Whilst  equity  will  uphold  assignments  of  contingent  interests  and 
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expectancies,  if  fairly  made  and  not  against  public  policy,  yet  only 
tb&i  which  has  a  present  and  certain  existence,  although  its  posses- 
sion and  enjoyment  may  be  postponed  for  a  time,  may  be  seised  by 
an  execution  attachment.    Patterson  v.  Caldwell^  465. 

(a)  The  will  of  a  testator  created  spendthrift  trusts  as  to  the  income 
of  his  residuary  estate  in  favor  of  his  children  and  grandchildren, 
and  provided  that  **  either  at  the  death  of  the  last  survivor  of  my  now 
living  children  or  grandchildren  who  may  be  living  at  the  time  of  my 
death,  or  at  the  expii-ation  of  twenty-one  years  fi*om  my  own  death, 
whichever  event  shall  fii*st  happen,"  the  principal  of  his  estate  should 
vest  absolutely  for  distribution  to  those  entitled  to  the  income. 

2.  In  such  case,  until  one  or  the  other  of  the  events  contemplated 
in  the  provision  quoted  shall  occur,  it  cannot  be  determined  who  will 
be  the  recipients  of  the  income  at  the  time  of  distribution  of  the  estate, 
and  the  interest  of  a  child  in  the  principal  of  it  is  therefore  contingent* 
and  not  subject  to  seizure  on  an  execution  attachment:  Reed's  App., 
118  Pa.  216,  distinguished.     /&i«.,466. 

ATTACHMENT  FOR  CONTEMPT. 
See  Contempts. 

AUTHENTICATION  OF  FOREIGN  RECORD. 
See  Judgment,  6. 

BOND. 
See  Coupons. 

1 .  In  an  action  upon  a  penal  bond  conditioned  for  the  performance  of  a 
collateral  undertaking,  the  .plaintiff  must  not  only  aver,  but,  unless 
relieved  by  the  pleadings,  must  prove,  the  breach  as  well  as  the  dam- 
ages sustained  thei-eby,  and  the  judgment  should  be  for  the  penalty  of 
the  bond,  to  be  released  upon  payment  of  the  ascertained  damages  oc- 
casioned by  the  breach.    Byrne  v.  Hayden^  170. 

2.  The  proper  measure  of  damages  for  the  breach  of  a  claimant's  bond 
in  sheriff's  interpleader,  is  the  value  of  the  goods  which  according  to  the 
conditiop  of  the  bond  should  have  been  forthcoming  to  answer  the 
plaintiff  ^s  execution,  and  not  the  judgment,  or  the  balance  of  the  judg- 
ment on  which  the  execution  issued.    Ibid,^  170. 

BOROUGHS. 

1.  By  §  2,  act  of  April  3,  1851.  P.  L.  320,  the  power  to  lay  out 
and  ordain  streets,  alleys,  etc.,  beginning  and  ending  within  the  cor- 
porate limits  of  a  borough  subject  to  the  provisions  of  said  act,  is 
exclusively  in  the  corporate  authorities :  Somerset  and  Stoystown  Road, 
74  Pa.  61 ;  Soutii  Chester  Road,  80  Pa.  371.  Parkesburg  Bormgh 
Streets,  511. 

2.  Under  the  provisions  of  §  27  of  said  act  and  of  §  8,  article  XVI. 
of  the  constitution,  the  streets,  alleys,  etc.,  so  laid  out  and  ordained. 


Digitized  by 


Google 


INDEX.  661 

may  not  be  opened  to  public  use  until  just  compensation  is  made  to 
property  owners^  to  be  ascertained  upon  assessment  under  proceedings 
in  the  Court  of  Quarter  Sessions.    Ibid.,  511. 

8.  The  proviso  to  paragraph  V.,  §  27  of  said  act,  that  all  damages 
assessed  beyond  the  value  of  the  land  taken  shall  be  paid  by  the 
corporation,  applies  now  only  to  roads  laid  out  imder  the  general  road 
law  of  June  13,  1886,  P.  L.  665,  of  which  parts  only  are  within  the 
corporate  limits.     Ilnd,,  511. 

4.  But  where  damages  to  property  owners  are  assessed  in  proceed- 
ings upon  the  petition  of  the  corporate  authorities,  imder  the  act  of 
AprO  22,  1866,  P.  L.  625,  on  the  opening  of  streets,  alleys,  etc., 
wholly  within  the  corporate  limits,  the  entire  damages,  including  the 
value  of  the  land  taken,  are  to  be  paid  by  the  municipality.    Und.^  611. 

5.  Under  the  provisions  of  §  66,  act  of  March  81, 1860,  P.  L.  400,  a  bor- 
ough ordinance  contracting  with  a  water  company  for  a  supply  of  water 
to  the  borough,  enacted  when  a  majority  of  the  councilmen  were  stock- 
holders in  the  water  company,  is  illegal  and  void  and  no  liability  can 
be  enforced  thereon.    MUford  Borotigh  v.  Milford  Water  Co.,  610. 

6.  Nor  will  the  fact  that,  for  several  years  afterward  the  borough  used 
and  paid  for  water  supplied  under  the  contract,  and  that  in  some  of 
those  years,  when  the  bills  were  passed,  less  than  a  majority,  or  none 
at  all,  of  the  councilmen  were  stockholders  of  the  water  company,  con- 
stitute a  ratification  of  such  contract.    Ibid.,  610. 

BUILDING  AND  LOAN  ASSOCIATION. 

1  If,  upon  information  fraudulently  furnished  by  the  secretary  of  a 
building  and  loan  association,  that  its  shares  of  stock  have  matured  when 
they  have  not,  the  board  of  directors  improvidently  enter  satisfaction 
upon  the  mortgage  of  a  member  and  borrower,  the  satisfaction  will  be 
stricken  off  upon  a  bill  filed  by  an  assignee  of  the  association  for  the 
benefit  of  creditors.     Callahan's  Appeal,  138. 

2.  There  is  no  virtue  in  the  satisfaction  of  a  mortgage  that  will  prevent 
either  a  fraud  or  mistake  therein  from  being  corrected,  except,  perhaps, 
as  to  purchasers  or  other  mortgagees  without  notice ;  moreover,  aside 
from  the  rights  of  creditors,  the  equities  between  the  members  of  such 
an  association  will  not  allow  one  of  them  to  escape  his  s^are  of  the 
common  burdens  under  a  mistaken  satisfaction  of  his  mortgage  as  a 
borrower.    Ibid.,  188. 

CHALLENGE  OF  JUROR. 
See  Juror. 

CHARGE  TO  JURY. 

1.  A  rule  of  court  providing  that  the  several  matters  in  the  charge  to 
which  exception  is  taken  shall  be  distinctly  stated  before  the  jury  has 
retired  and  that  no  general  exception  to  the  whole  charge  shall  be 
allowed,  may  be  enforced  or  relaxed  in  the  discretion  of  the  court  be- 
low.    Collins  V.  Leafey,  203. 


Digitized  by 


Google 


662  INDEX. 

2.  Where  a  general  exception  has  been  sealed  to  the  entire  charge, 
bringing  it  regularly  before  this  court  for  consideration,  and  afterwards 
the  parts  excepted  to  are  separately  and  specifically  assigned  as  error, 
there  is  a  substantial  conformity  with  the  rules  of  this  court  relating  to 
assignments  of  error.    Ibid,,  203. 

3.  An  inaccurate  recital  or  reference  to  tiie  testimony,  in  a  review  of  the 
evidence  by  the  trial  judge,  is  not  cause  for  reversal,  unless  as  a  whole 
it  is  substantially  erroneous  and  might  have  had  an  important  bearing 
upon  the  view  taken  of  the  case  by  the  jury.    Ibid,,  203. 

4.  A  liberal  discretion  must  be  allowed  to  the  trial  judge,  in  the  use 
of  comment  upon  the  unexplained  absence  of  testimony  which  might 
naturally  be  looked  for  in  a  case,  as  he  is  in  far  better  position  than  a 
court  of  error  to  determine  the  occasion  for  it.    Ibid,,  203. 

5.  The  weight  of  oral  testimony  is  largely  aflPected  by  matters  pecu- 
liarly before  the  trial  judge ;  an  important  element,  too,  is  the  weight 
to  be  attached  to  writings,  with  the  circumstances  under  which  they 
were  written ;  wherefore,  it  is  not  error  to  charge,  with  other  proper 
and  appropriate  instructions,  that  **  the  testimony  is  about  equally  bal- 
anced."    Supplee  V.  Timothy,  875. 

6.  If  on  ^e  trial,  an  offer  of  improper  testimony  upon  the  measure  of 
damages  is  admitted,  but  afterwards  the  jury  are  charged  that  the  testi- 
mony received  was  erroneous,  and  correct  instructions  as  to  the  true 
measure  of  damages  are  given,  the  error  in  the  admission  of  the  offer 
is  thereby  cui'ed.    Ibid.,  376. 

CITIES. 

1 .  The  provisions  of  §  67,  act  of  May  23, 1874,  P.  L.  269,  making  the  act 
applicable  to  such  cities  of  the  third  class,  or  any  city  of  less  than  ten 
thousand  inhabitants,  theretofore  incorporated,  as  may  accept  it,  are  not 
within  the  prohibitions  of  §  7,  article  III.,  of  the  constitution :  Scranton 
Sch.  D.'s  App.,  113  Pa.  176,  distinguished ;  Reading  v.  Savage,  120  Pa. 
198,  overruled.   Reading  City  v.  Savage,  328. 

2.  Wherefore,  cities  incorporated  prior  to  the  passage  of  said  act  but 
reincorporated  under  the  provisions  of  said  section,  acquire  the  powers 
conferred  by  §  20,  clause  32,  and  §  37,  of  said  act.  respecting  the  assess- 
ment and  collection  from  abutting  owners  of  the  expenses  of  grading 
streets  and  alleys.     Ibid,,  328. 

CONSEQUENTIAL  INJURIES. 

See  Damages  to  Land. 

See  Railkoads. 

CONSTITUTIONAL  LAW. 
See  Corporations. 
See  Railroads,  3. 
(a)  By  the  acts  incorporating  two  distinct  passenger  railway  compa- 
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nies  in  Philadelphia  in  1858-9,  the  companies  were  required  to  keep  the 
streets  and  avenues  occupied  in  the  construction  and  operation  of  their 
several  lines  '*  in  perpetual  good  repair  ^^  at  their  own  cost  and  expense. 

(b)  By  §  8  of  the  act  of  March  8, 1872,  P.  L.  264,  ratifying  a  consolidation  , 
of  the  companies,  it  was  enacted  that  **all  provisions  in  the  charters  of 
the  two  companies  so  consolidated  as  above  recited,  not  included  in  this 
act,  are  hereby  repealed." 

1.  The  title  of  said  act  of  1872  being,  **  An  act  relating  to  the  Ridge 
Avenue  Passenger  Railway  Company,"  it  was  obnoxious  to  §  8,  article 
XL,  amendment  of  1864  to  the  constitution,  providing  that  **No  bill 
shall  be  passed  by  the  legislature  containing  more  than  one  subject, 
which  shall  be  cleai'ly  expressed  in  the  title."  Bidge  Ave,  Ry,  Co,  v. 
Philadelphia,  219. 

2.  Whei*efore,  the  provisions  of  §  8  of  said  act  did  not  afford  a  defence 
against  the  city's  claim  for  damages  for  the  failure  of  said  passenger 
railway  company  to  repair  and  re-pave  the  streets  and  avenues  occupied 
by  its  lines,  as  provided  in  its  incorporating  act.    Ibid.,  219. 

3.  The  provisions  of  §  67,  act  of  May  23,  1874,  P.  L.  269,  making  the 
act  applicable  to  such  cities  of  the  tliird  class,  or  any  city  of  less  than 
ten  thousand  inhabitants,  theretofore  incorporated,  as  may  accept  it,  are 
not  within  the  prohibitions  of  §  7,  article  III.,  of  the  constitution :  Scran- 
ton  Sch.  D.'s  App.,  113  Pa.  176,  distinguished;  Reading  v.  Savage,  120 
Pa.  198,  ovenniled.    Reading  Cily  v.  Savage,  328. 

4.  Wherefore,  cities  incorporated  prior  to  the  passage  of  said  act  but 
re-incorporated  under  the  provisions  of  said  section,  acquire  the  powers 
conferred  by  §  20,  clause  32,  and  §  37,  of  said  act,  respecting  the  assess- 
ment and  collection  from  abutting  owners  of  the  expenses  of  gi-ading 
sti-eets  and  alleys.     Ibid.,  328. 

0.  Where  a  railroad  is  laid  down  upon  a  public  street  and,  though  at 
gi-ade,  is  so  constructed  with  reference  to  the  property  of  an  abutting 
owner,  that  by  its  operation  in  a  lawful  manner  access  to  the  property, 
if  not  actually  cut  off,  is  rendered  dangerous,  the  company  is  liable  for 
consequential  injuries  under  §  8,  article  XVI.  of  the  constitution.  Penn. 
8.  V.  R,  Co.  V.  Walsh.  544. 

6.  It  would  be  an  unsavory  technicality  to  hold  that  a  railroad  laid 
down  by  the  curb  in  front  of  a  man's  door,  with  trains  constantly  pass- 
ing and  repassing,  did  not  interfere  with  his  access  to  his  house,  and 
was  not  an  injury  caused  by  the  construction  of  the  road :  per  Mr.  Chief 
Justice  Paxson,  distinguishing  Penn.  R.  Co.  v.  Lippincott,  116  Pa.  472, 
and  Penn.  R.  Co.  v.  Marchant,  119  Pa.  641.     Ibid.,  544. 

7.  Where  a  railroad  is  laid  down  upon  a  public  ^reet,  and,  though  at 
grade,  is  so  constructed  with  reference  to  the  property  of  an  abutting 
owner,  that  by  its  lawful  operation  the  drainage  is  interfered  with  and 
access  to  the  property  rendered  dangerous,  the  company  is  liable  for 
the  consequential  injuries  resulting,  under  §  8,  article  XVI.  of  the  con- 
stitution.    Penn.  S.  V,  R.  Co.  v.  Ziemer,  560. 

CONSTABLES. 

1.  Public  officers  who  are  paid  for  their  services  by  fees,  take  and 
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hold  their  offices  cum  onere,  and  can  claim,  therefore,  no  compensation 
out  of  the  public  treasury  not  specified  or  provided  for  in  the  fee-bill. 
Lehigh  Co,  v.  Semmel,  358. 

2.  The  duty  required  of  a  constable,  under  §  12,  act  of  May  13,  1887, 
P.  L.  112,  to  visit  at  least  once  a  month  all  places  in  his  district  where 
liquors  are  sold  or  kept,  etc.,  is  necessarily  connected  with  his  duty  to 
make  return  of  such  places,  under  §  11  of  the  act,  and  no  separate  com- 
pensation being  given  none  is  recoverable.    Ibid.,  358. 

CONTEMPTS. 

1.  If  the  return  to  a  writ  of  habeas  corpus,  issued  from  the  Supreme 
Court,  show  that  the  relator  is  held  under  a  commitment  for  contempt  from 
a  subordinate  court  which  wholly  fails  to  show  the  nature  of  the  con- 
tempt, the  relator  may  be  discharged  on  the  ground  of  the  insufficiency 
of  the  commitment.     Commonwealth  v.  Perkins,  36. 

2.  Section  23,  act  of  June  16,  1886,  P.  L.  793,  does  not  deprive  a  court 
of  equity  having  jurisdiction  of  the  parties  and  the  subject-matter,  of  the 
power,  essential  to  the  existence  of  the  court,  to  enforce  obedience  to 
its  orders  and  decrees,  lawfully  made,  by  process  of  attachment  and 
imprisonment.    Ibid,,  36. 

3.  Where  there  is  involved,  in  proceedings  in  equity,  the  identity  of  an 
invention  or  machine  held  by  the  defendant  with  one  claimed  by  the 
plaintiff,  an  order  upon  the  defendant,  before  any  issue  joined,  not  only 
to  exhibit  his  machine  but  to  operate  it  and  explain  the  method  of  its 
construction ,  is  improvident  and  unenforceable  by  attachment.    Ibid. ,  36 . 

CONTRACT. 

1 .  Where,  of  two  agreements,  made  apart  in  time  but  relating  to  the 
same  subject-matter,  each  is  complete  in  itself  and  contains  no  reference 
to  the  other,  in  the  absence  of  any  ground  laid  of  fraud,  accident  or 
mistake,  parol  evidence  is  inadmissible  to  affect  their  legal  construction 
as  distinct  instruments,    ffennershotz  y.  Gallagher,  1. 

2.  In  an  action  by  the  vendee  to  recover  damages  for  the  breach  of  a 
covenant  to  convey  land,  where  the  plaintiff  has  not  paid  the  purchase 
money,  and  no  evidence  is  adduced  that  the  land  is  of  greater  value  than 
the  sum  agreed  to  be  paid,  he  can  recover  but  nominal  damages.    Ibid. ,  1 . 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence. 

CONVEYANCE. 
See  Grantor  and  Grantee. 

CORPORATIONS. 

1 .  A  grant  to  a  corporation,  by  an  act  of  assembly  which  merely  confers 
upon  it  a  new  right  or  enlarges  an  old  one,  without  any  consideration  or 
any  new  or  additional  burden  imposed  upon  it,  is  a  mere  license,  and 
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though  accepted  by  the  corporation  may  be  repealed  at  any  time.    Penn. 
B,  Co.  V.  Bowers,  183. 

2.  The  power  of  the  legislature  to  barter  away  to  a  corporation  tlie 
right  to  authorize  the  recovery  of  damages  for  acts  of  negligence  result- 
ing in  death,  or  to  limit  the  right  so  as  to  make  it  a  binding  contract 
beyond  the  reach  of  subsequent  legislatures,  may  well  be  doubted. 
/6iai83. 

3.  Section  2.  act  of  April  4,  1868,  P.  L.  68.  limiting  the  .liability  of 
railroad  companies  and  common  carriers  for  peraonal  injuries  and 
injuries  resulting  in  death,  was  avoided  by  §  21,  article  III.,  of  the  consti- 
tution of  1874,  even  as  to  a  corporation  which  had  accepted  its  provi- 
sions.   Ibid,,  183. 

4.  Penn.  R.  Co.  v.  Langdon.  92  Pa.  21,  so  far  as  it  relates  to  the  eflPect 
of  the  constitution  of  1874  upon  the  act  of  April  4,  1868,  overruled : 
Philadelphia  etc.  Pass.  Ry.  Co.'s  App..  102  Pa.  123;  Johnson  v.  Ciow, 
87  Pa.  184;  Christ  Church  v.  Philadelphia  Co.,  24  How.  300,  foDowed. 
Ibid.,  183. 

COURT  AND  JURY. 

Province  of,  See  Practice. 

CRIMES  AND  MISDEMEANORS. 
See  Murder. 

(a)  An  indictment  on  trial  contained  two  counts,  the  first  charging  for- 
nication and  bastardy,  the  second  adultery;  and  the  commonwealth 
proved  that  the  defendant  was  a  married  man  and  had  had  connection 
with  a  single  woman,  and  the  birth  of  a  child  therefrom. 

(6)  The  commonwealth  was  then  granted  leave  to  strike  from  the  in- 
dictment the  charge  of  fornication,  **  and  to  amend  the  second  count  so  as 
to  include  the  charge  of  bastardy  in  accordance  with  the  evidence ;"  and 
on  the  indictment  as  amended  the  verdict  was,  **  guilty  of  adultery  and 
bastardy." 

1.  In  such  case,  nothing  was  added  to  or  altered  in  the  Indictment,  other 
than  to  withdraw  the  formal  charge  of  fornication  and  to  unite  the 
charge  of  bastardy,  as  specifically  charged  and  proven,  with  that  of 
adultery.     Qorman  v.  Commonwealth,  636. 

2.  Whether  the  charge  be  fornication  and  bastardy,  adultery,  or  seduc- 
tion, the  essential  fact  which  constitutes  the  offence  is  fornication,  these 
said  offences  existing  by  reason  of  the  several  peculiar  aggravations  ac- 
companying the  commission  of  the  fornication.    Ibid.,  636. 

3.  A  count  for  adultery,  drawn  according  to  established  precedents 
recognized  by  the  courts  prior  to  the  crimes  act,  will  be  adjudged  sufli- 
cient  though  not  pursuing  the  language  of  §  36,  act  of  March  31,  1860, 
P.  L.  392.    /Wa.,  636. 

4.  As  it  was  charged  that  the  defendant,  a  married  man,  did  com- 
mit adultery  with  the  prosecutrix  and  a  bastard  child  upon  her  body 
did  beget,  the  omission  of  the  name  of  defendant's  wife,  even  if 
necessary,  was  but  a  matter  of  foi-m  to  be  set  up  before  the  jurj'  was 
sworn,  and  not  afterward.     Ibid.,  536. 


Digitized  by 


Google 


666  INDEX. 

5.  As  the  oflFence  of  fornication,  or  adultery,  might  be  established 
though  a  child  was  not  begotten,  the  birth  of  the  child  in  consequence 
thereof  was  but  proof  of  the  bastardy,  and  unnecessary  to  be  averred 
in  the  indictment,  to  sustain  the  judgment  on  the  verdict.    Ibid.,  536. 

6.  Where,  on  the  trial  of  an  indictment,  the  defendant  may  interpose 
the  limitation  of  §  77,  act  of  March  31,  1860,  P.  L.  460,  it  is  the  better 
practice,  yet  not  essential,  to  aver  in  the  indictment  the  facts  relied 
upon  to  bring  the  case  within  the  terms  of  the  proviso  to  said  section. 
Blackman  v.  Commonwealth^  678. 

7.  So,  when  the  offence  is  laid  in  the  indictment  to  have  been  committed 
within  the  period  limited  in  the  section,  the  conmionwealth  may  prove, 
without  an  averment  of  it  in  the  bill,  that  the  defendant  was  not  an 
inhabitant  of  the  state,  or  usual  resident  therein,  within  the  said  period. 
Ibid,,  678. 

8.  And  where  the  commonwealth  has  proved  the  commission  of  the  of- 
fence, the  issuance  of  a  warrant  for  the  arrest  of  the  defendant  and  his 
flight,  his  absence  from  his  usual  place  of  residence  within  the  state, 
and  the  efforts  to  learn  his  whereabouts  with  a  view  to  his  arrest,  a 
prima  facie  case  within  the  proviso  has  been  established.    Ibid.,  678. 

CRIMINAL  LAW. 
See  Crimes  axd  Misdemeanors. 

CRIMINAL  PLEADING  AND  PRACTICE. 
See  Crimes  and  Misdemeanors. 

COSTS. 

1.  Public  officers  who  are  paid  for  their  services  by  fees,  take  and  hold 
their  officescum  onere,  and  can  claim,  therefore,  no  compensation  out  of 
the  public  treasury  not  specified  or  provided  for  in  tlie  fee-bill.  Le- 
high Co.  V.  Semm^l,  358. 

2.  The  duty  required  of  a  constable,  under  §  12,  act  of  May  13, 1887,  P. 
L.  112,  to  visit  at  least  once  a  month  all  places  in  his  district  where 
liquors  are  sold  or  kept,  etc.,  is  necessarily  connected  with  his  duty  to 
make  return  of  such  places,  under  §  11  of  the  act,  and  no  separate  com- 
pensation being  given  none  is  recoverable.     Ibid.,  368. 

COUPONS. 

1.  In  the  case  of  bonds  with  interest  coupons,  the  latter  may  be  de- 
tached from  the  bonds,  as  they  become  due,  and  if  not  paid  at  maturit}' 
the  holder  may  recover  interest  thereon  from  the  obligors.  Phil.  A  R. 
R.  Co.  V.  Knight,  58. 

2.  Wherefore,  the  guarantor  of  the  prompt  payment  of  the  principal 
and  interest  of  such  bonds  is  liable  for  interest  upon  the  separable  coupons 
therefi'om,  from  the  time  the  same  are  payable.    Ibid.,  68. 

DAMAGES. 
1.  In  an  action  by  the  vendee  to  recover  damages  for  the  breach  of  a 
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covenant  to  convey  land,  where  the  plamtiflT  has  not  paid  the  purchase 
money  and  no  evidence  is  adduced  that  the  land  is  of  greater  value  than 
the  sum  agreed  to  be  paid,  he  can  recover  but  nominal  damages.  Hen- 
nersholz  v.  Qallagher,  1. 

2.  The  power  of  the  legislature  to  barter  away  to  a  corporation  the  right 
to  authorize  the  recovery  of  damages  for  acts  of  negligence  resulting  in 
death,  or  to  limit  the  right,  so  as  to  make  it  a  binding  contract  beyond 
the  reach  of  subsequent  legislatures,  may  well  be  doubted.  Penn,  R. 
Co.  V.  Bowers,  183. 

3.  Section  2,  act  of  April  4,  1868,  F.  L.  58,  limiting  the  liability  of 
railroad  companies  and  common  carriers  for  personal  injuries  and 
injuries  resulting  in  death,  was  avoided  by  §  21,  article  in.,  of  the 
constitution  of  1874,  even  as  to  a  corporation  which  had  accepted  its 
provisions.    Ibid,,  183. 

4.  Penn.  R.  Co.  v.  Langdon,  92  Pa.  21,  so  far  as  it  relates  to  the  effect  of 
the  constitution  of  1874  upon  the  act  of  April  4, 1868,  overruled :  Phila- 
delphia etc.  Pass.  Ry.  Co.'s  App.,  102  Pa.  123 ;  Johnson  v.  Crow,  87  Pa. 
184;  Christ  Church  v.  Philadelphia  Co.,  24  How.  300,  followed. 
Ibid.,  188. 

DAMAGES  TO  LAND. 

See  Railroads. 
See  Streets. 

1.  A  landowner  may  continue  in  the  cultivation  of  his  land  after  the 
location  of  a  railroad  upon  it,  until  actual  entiy  by  the  company,  and 
may  recover  compensation,  not  only  for  injuries  to  the  land,  but  for  the 
loss  of  growing  crops  planted  before  bond  given  or  notice  of  an  intent 
to  enter  for  construction.    Lafferty  v.  Schuylkill  etc.  R.  Co.,  297. 

2.  So,  a  tenant  to  whom  the  land  is  demised  after  the  location  of  the 
line  and  with  notice  thei;eof,  may  recover  for  all  his  growing  crops, 
destroyed  by  the  construction,  which  were  planted  before  he  had  notice 
of  the  time  when  his  possession  would  be  interfered  with  by  the  com- 
pany.    Ibid.,  297. 

3.  Where  a  railroad  is  laid  down  upon  a  public  street  and,  though  at 
gi'ade,  is  so  constructed  with  reference  to  the  property  of  an  abutting 
owner,  that  by  its  operation  in  a  lawful  manner  access  to  the  propert}% 
if  not  actually  cut  off,  is  rendered  dangerous,  the  company  is  liable  for 
consequential  injuries  under  §  8,  article  XVI.  of  the  constitution.  Penn. 
S.  V.  R.  Co.  V.  Walsh,  544. 

4.  It  would  be  an  unsavory  technicality  to  hold  that  a  railroad  laid  down 
by  the  curb  in  front  of  a  man^s  door,  with  trains  constantly  passing  and 
repassing,  did  not  interfere  with  his  access  to  his  house,  and  \vas  not  an 
injury  caused  by  the  construction  of  the  road :  per  Mr.  Chief  Justice 
Paxson,  distinguishing  Penn.  R.  Co.  v.  Lippincott,  116  Pa.  472,  and 
Penn.  R.  Co.  v.  Marchant,  119  Pa.  541.     Ibid.,  544. 

5.  The  right  of  action  against  a  railroad  company  for  consequential 
injuries  to  land  from  the  construction  of  a  railroad,  where  no  part  of 
the  land  itself  is  taken,  accrues  when  the  railroad  is  constructed,  and 
not  when  it  is  first  located  and  the  appropriation  made.  Penn.  8.  V.  R. 
Co.  V.  Ziemer,  560. 
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6.  Whero  a  witness  has  testified  for  the  plaintiff  as  to  the  manner  in 
which  the  construction  of  a  railroad  has  affected  the  market  value  of 
property  injured,  it  is  incompetent  to  inquire  on  cross-examination  what 
the  company  paid  in  settlement  of  injuries  to  other  properties  near  to 
that  of  the  plaintiff.    Ibid.,  560. 

7.  Upon  the  amount  found  by  the  juiy  as  damages  for  consequential 
injuries  caused  by  the  construction  of  a  railroad  in  proximity  to  the 
land  of  the  plaintiff,  interest  may  be  allowed  from  the  date  of  the  con- 
struction, not  as  interest  but  as  part  of  the  damages.    Ibid.,  560. 

8.  Where  a  railroad  is  laid  down  upon  a  public  street,  and,  though  at 
grade,  is  so  constructed  with  reference  to  the  property  of  an  abutting 
owner,  that  by  its  lawful  operation  tlie  di*ainage  is  interfered  with  and 
access  to  the  property  rendered  dangerous,  the  company  is  liable  for 
the  consequential  injuries  resulting,  under  §  8,  article  XVI.  of  the  con- 
stitution.   Ibid.,  660. 

9.  It  seems  that,  in  such  case,  injuries  to  the  business  of  a  store  kept  by 
the  landowner  in  a  building,  which,  though  upon  the  property  injured 
does  not  itself  abut  upon  the  street  occupied  by  the  railroad  company, 
may  be  considered  as  an  element  of  damage,  in  so  far  as  affecting  the 
value  of  the  property.    Ibid,,  660. 

DEBTOR  AND  CREDITOR. 

1.  Although  a  sale  of  goods  unaccompanied  by  a  delivery  of  posses- 
sion is  in  law  fraudulent  and  void  as  to  creditors  existing  when  it  is 
made,  yet  as  to  subsequent  creditors  it  is  fraudulent  only  as  to  those  in 
fact  intended  to  be  defrauded.    DUman  v.  Raule,  225. 

2.  Where  the  validity  of  a  sale  of  goods  is  attacked  by  a  creditor 
whose  debt  is  subsequently  incurred,  and  there  is  no  question  raised 
as  to  the  good  faith  of  the  sale  as  between  the  parties  thereto,  it  is 
error  to  charge  that  the  sale  is  fi-audulent  in  law  and  therefore  void. 
Ibid.,  225. 

DECEDENTS'  ESTATES. 
See  Orphans'  Court. 

1.  In  the  distribution  of  the  estate  of  a  deceased  wife,  if  the  husband 
elect  to  take  against  the  will  of  the  wife,  he  may  take  but  the  one  third  of 
her  entire  estate,  if  she  leave  children,  and  the  one  half,  if  she  leave  no 
children.    Lee^s  Appeal,  74. 

2.  Wherefore,  if  but  a  portion  of  the  wife's  estate  be  disposed  of  by  her 
will  and  she  leave  no  children,  the  husband  may  not  have  the  whole  of 
the  undisposed  of  portion,  as  of  an  intestacy,  and  the  one  half  of  that 
disposed  of  by  the  will  in  addition.     Ibid.,  74. 

3.  Section  9,  act  of  April  11,  1848.  P.  L.  636,  and  §  1,  act  of  May  4, 
1855,  P.  L.  430,  construed.     Ibid.,  74. 

(a)  In  the  distribution,  in  1887,  of  the  estate  of  a  decedent  dying  in  1888, 
a  claim  was  made  for  the  payment  upon  a  quantum  meruit  for  personal 
services  alleged  to  have  been  rendered  under  an  employment  begun  in 
1878,  and  continuing  thereafter  until  tlie  decedent's  death. 
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{h)  On  the  hearing,  it  was  shown  that  in  1879  a  different  and  special 
contract  was  set  up  by  the  claimant  to  the  deceased,  which  the  latter  at 
once  repudiated,  and  that  in  1884  demand  had  been  made  of  the  execu- 
tors for  payment  of  the  claim  as  afterwards  presented. 

4.  The  Orphans'  Court  having  found  that  the  relation  between  the  par- 
ties, in  the  performance  of  the  services  claimed  for,  was  not  that  of  em- 
ployer and  employee,  the  finding  of  that  court  upon  the  question  of  fact 
must  be  accepted  where  error  is  not  clearly  made  to  appear.  Keyser^s 
Appeal^  80. 

5.  The  statute  of  limitations  commenced  to  run  not  later  than  1879,  was 
not  stopped  by  the  death  of  the  decedent  in  1883,  nor  by  the  presentation 
of  the  demand  to  the  executors  in  1884,  and  the  claim  when  made  upon 
the  adjudication  in  1887  was  therefore  barred.    Ibid.,  80. 

6.  The  statute  of  limitations  may  be  set  up  in  the  Orphans'  Court,  pre- 
cisely as  in  a  court  of  law ;  nor  can  it  be  tolled  by  anything  short  of 
a  suit  at  law,  or  what  is  its  equivalent,  in  the  Orplians'  Court,  and  a 
demand  upon  an  executor  or  administrator  is  not  such  an  equivalent : 
Yorks'  App.,  110  Pa.  77,  explained  and  re-affirmed.    Ibid,,  80. 

7.  A  judgment  entered  against  a  defendant  in  his  lifetime  may  be  re- 
vived after  his  death,  for  purposes  of  lien  and  execution,  by  scire  facias 
against  his  administrator  alone,  and  it  is  unnecessary  to  bring  in  the 
widow  and  heirs  or  devisees  under  §  34,  act  of  February  24,  1834,  P. 
L.  80.     Qrover  v.  Boon,  399. 

8.  It  is  the  proper  practice,  after  a  judgment  of  revival,  to  issue  the 
execution  upon  the  original  judgment:  Irwin  v.  Nixon,  11  Pa.  419,  and 
not  upon  the  judgment  on  the  scire  facias ;  yet,  when  the  issuance  is 
upon  the  latter,  it  is  but  an  irregularity  which  cannot  affect  the  title  of  a 
purchaser  at  sheriff 's  sale .    Ibid, ,  399 . 

9.  If,  after  a  judgment  of  revival  against  the  administrator  of  the  de- 
fendant, judgment  is  obtained  in  a  second  scire  facias,  issued  against  the 
widow  and  the  guardian  of  minor  children,  a  sheriff's  sale  of  the  de- 
cedent's lands  upon  executions  following  the  latter  judgment  will  vest 
a  good  title  in  the  purchaser.     Ibid,,  399. 

DEDICATION. 
When  a  street  has  been  laid  out  by  municipal  action  and  remains  im- 
opened  upon  the  confirmed  plan,  a  description  in  a  deed  subsequently 
made  referring  to  the  street  as  crossed  by  the  land,  does  not  create  such  a 
dedication  to  public  use  of  the  land  witfiin  the  street  lines,  as  to  deprive 
the  owner  of  his  right  to  compensation  when  the  land  is  afterwards 
actually  taken  by  the  opening  of  the  street:  Opening  of  Brookl3rn 
Street,  118  Pa.  640,  followed.     Opening  of  Wayne  Avenue,  135. 

DEED. 
See  Grantor  and  Grantee. 

DISTRIBUTION. 

See  Decedents'  Estates. 

See  Sheriff's  Sale. 

See  Will. 
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EJECTMENT. 


(a)  On  a  rule  to  show  cause  why  the  sheriff  should  not  proceed  to 
execute  a  writ  of  habere  facias,  issued  after  a  judgment  for  the  plaintiff 
in  an  action  of  ejectment,  the  sheriff  answered  that  he  found  another  in 
possession,  claiming  to  hold  by  a  paramount  title. 

(b)  The  person  in  possession  also  answered,  claiming  that  he  was 
in  possession  before  the  action  of  ejectment  was  instituted,  and  held,  not 
under  defendants  therein,  but  under  title  paramount  to  that  of  the 
defendants,  had  not  been  made  a  party  to  said  action,  and  remained  in 
possession  when  the  habere  facias  issued. 

1.  In  such  case,  it  was  error  to  make  the  rule  absolute  and  order 
the  claimant  in  possession  to  be  ejected,  without  hearing  or  trial  and 
without  a  day  in  court ;  and,  as  by  said  order  the  claimant  was  brought 
upon  the  record,  he  was  entitled  to  a  writ  of  error  in  his  own  name 
upon  which  to  review  the  proceeding.     Hessel  v.  Fritz,  229. 

(a)  On  a  rule  to  show  cause  why  the  sheriff  should  not  proceed  to  exe- 
cute a  wnt  of  habere  facias  issued,  after  a  judgment  for  the  plaintiff 
in  an  action  of  ejectment,  the  sheriff  answered  that  he  found  another  in 
possession  claiming  to  hold  by  a  paramount  title. 

(b)  The  person  in  possession  also  answered,  claiming  that  he  was  in 
possession  before  the  action  was  instituted,  holding  under  a  verbal  lease 
made  to  him  by  the  defendant  therein,  as  agent  of  the  owners  or  reputed 
owners  of  the  premises,  and  that  he  had  held  continuously  until  the 
date  of  his  answer. 

2.  In  such  case,  as  it  did  not  appear  by  the  claimant's  answer  that  the 
defendant  was  the  lawfully  constituted  agent  of  the  owners,  and  the 
names  of  the  latter  were  not  disclosed,  it  was  not  error  to  make  the  rule 
upon  the  sheriff  to  execute  the  writ  of  habere  facias  absolute.  Hessel  v. 
Johnsoji,  233. 

3.  Where  properties  sold  at  sheriff's  sale  are  bid  off  by  the  attorney  of 
the  execution  defendant,  in  good  faith  and  for  the  protection  of  the  lat- 
ter's  interests,  and  to  that  end  an  arrangement  is  made  and  carried  out 
with  a  third  person  who  advances  the  purchase  money  and  takes  the 
sheriff's  deeds  to  himself,  under  an  agreement  that  the  defendant  may 
re-purchase  the  properties,  the  transaction  is  valid  and  will  operate  to 
discharge  liens  and  pass  a  good  title  to  the  sheriff's  grantee.  Saunders 
V.  Oould,  237. 

4.  If,  in  such  case,  the  judgment  upop  which  the  sales  wei-e  made  had  in 
fact  been  paid  in  full  out  of  the  proceeds  of  other  property  sold  at  a  prior 
sale,  yet  if  the  records  remained  open  and  unsatisfied,  disclosing  valid 
judgments  and  executions,  the  knowledge  which  the  defendant's  attorney 
had  of  the  actual  facts  would  not  of  itself  affect  with  notice  thereof  the 
sherift's  grantee  who  advanced  the  purchase  money  upon  taking  the 
attorney's  bid.     Ibid.,  237. 

6.  Moreover,  even  if  the  transaction  under  which  the  third  person  ad- 
vanced the  purchase  money,  received  the  sheriff's  deeds  and  executed  the 
agreement  that  the  execution  defendant  should  re-purchase  the  prop- 
erties, constituted  but  an  unrecorded  mortgage,  yet  if  before  any  new 
lien  is  entered  against  the  defendant  he  deliver  a  quit-claim  deed  to  tJie 
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sherifTs  grantee,  the  latter^s  title  will  remain  nnaflfeeted  by  a  subsequent 
sale  on  such  new  lien.    Ibid,,  237. 

EMINENT  DOMAIN. 
See  Railroads. 

EMPLOYER  AND  EMPLOYEE. 

1.  An  employee  assumes  the  risks  of  injury  which  are  incident  to 
his  employment ;  but,  when  one  in  charge  of  a  carding  machine  in  a 
cotton  mill  is  ii\jured  by  falling  into  an  opening  in  the  floor  in  a  dark 
passageway  near  his  machine,  of  which  opening  he  had  no  knowledge, 
the  danger  in  such  case  being  incident  to  the  place  of  the  employment 
and  not  to  the  employment  itself,  it  is  not  within  the  rule.  Hoffman  v. 
CUmgk,  605. 

2.  Where  a  point  is  presented  by  the  defendant  fairly  raising  upon 
facts  in  evidence  the  question  of  the  liability  of  an  employer  for  an 
injury,  resulting  not  from  his  negligence  but  from  that  of  another 
employee,  he  is  entitled  to  a  clear,  definite  and  responsive  instruction 
that  if  the  facts  assumed  are  found  by  the  jury,  there  is  no  negligence 
to  be  imputed  to  the  defendant  and  no  responsibility  for  the  injury. 
iWa.,  606. 

EQUITY,  JURISDICTION. 

1.  If,  upon  information  fraudulently  furnished  by  the  secretary  of  a 
building  and  loan  association,  that  its  shares  of  stock  have  matured  when 
they  have  not,  the  board  of  directors  improvidently  enter  satisfaction 
upon  the  mortgage  of  a  member  and  borrower,  the  satisfaction  will  be 
stricken  off  upon  a  bill  filed  by  an  assignee  of  the  association  for  the 
ber-lfit  of  creditors.     CaHahan's  Appeal,  138. 

/i.  There  is  no  virtue  in  the  satisfaction  of  a  mortgage  that  wOl  pre- 
/ent  either  a  fraud  or  mistake  therein  from  being  corrected,  except, 
'''perhaps,  as  to  purchasers  or  other  mortgagees  without  notice ;  moreover, 
aside  from  the  rights  of  creditors,  the  equities  between  the  members  of 
such  an  association  will  not  allow  one  of  them  to  escape  his  share  of  the 
conmion  burdens  under  a  mistaken  satisfaction  of  his  mortgage  as  a 
borrower.    Ibid,,  138. 

EQUITY,  PRACTICE. 

1.  Section  23,  act  of  June  16,  1836,  P.  L.  793,  does  not  deprive  a 
court  of  equity  having  jurisdiction  of  the  parties  and  the  subject-matter, 
of  the  power,  essential  to  the  existence  of  the  court,  to  enforce  obedi- 
ence to  its  orders  and  decrees,  lawfully  made,  by  process  of  attachment 
and  impiisonment.     Commonwealth  v.  Perkins,  36. 

2.  Where  there  is  involved,  in  proceedings  in  equity,  the  identity  of 
an  invention  or  machine  held  by  the  defendant  with  one  claimed  by  the 
plaintiff,  an  order  upon  the  defendant,  before  any  issue  joii^ed,  not  only 
to  exhibit  his  machine  but  to  operate  it  and  explain  the  method  of  its 
construction ,  is  improvident  and  unenforceable  by  attachment.    Ibid. ,  36 . 
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ERRORS  AND  APPEALS. 
See  Ejectment,  1. 

1.  A  writ  of  error,  not  an  appeal,  is  the  proper  remedy  against  an 
erroneous  order  striking  a  municipal  claim  for  lien  from  the  records, 
and  an  appeal  improvidently  taken  from  such  order  will  be  quashed  on 
motion.     Philadelphia  v.  Dungan,  62. 

2.  An  application  to  open  a  judgment,  entered  on  waiTant  of  attor- 
ney or  on  a  judgment  note,  is  addressed  to  the  equitable  powers  of 
the  court  below,  and  upon  an  appeal  to  the  Supreme  Court,  under  the 
act  of  April  4,  1877,  P.  L.  53,  the  question  is,  whether  the  court  below 
rightly  exercised  its  discretion  upon  the  evidence.  Jenkintawn  N. 
Bank''s  Appeal,  337. 

3.  Where  on  a  petition  praying  that  an  execution  be  stayed  and  the 
judgment  opened,  it  is  ordered,  after  hearing  on  the  testimony  taken, 
that  the  execution  and  levy  be  suspended  and  an  issue  directed  to 
determine  whether  the  judgment  is  satisfied  or  not,  no  appeal  will  lie 
from  such  order  under  the  act  of  April  4,  1877,  P.  L.  63.     Ibid.,  337. 

4.  But  if  such  order  is  followed  by  a  verdict  of  the  jury  upon  the 
i^sue,  that  the  judgment  in  question  is  satisfied,  the  entry  of  judgment 
upon  the  verdict  is  the  first  step  in  the  cause  to  which  appeal  or  writ 

-  of  error  will  lie,  and,  as  in  this  case  there  was  sufficient  evidence  to 
submit  to  the  jury  and  to  sustain  their  verdict,  the  submission  of  the 
case  to  the  jury  was  not  error.    Ibid.,  337. 

EVTOENCE. 

1.  Where,  of  two  agreements,  made  apart  in  time  but  relating  to  the 
same  subject-matter,  each  is  complete  in  itself  and  contains  no  reference 
to  the  other,  in  the  absence  of  any  ground  laid  of  fraud,  accident  or 
mistake,  parol  evidence  is  inadmissible  to  affect  their  legal  construction 
as  distinct  instruments.     Hennersholz  v.  Gallagher,  1. 

(a)  In  an  action  against  a  passenger  railway  company  to  recover 
damages  for  personal  injuries  suffered  by  the  plaintiff  and  charged  to 
the  alleged  negligence  of  a  driver,  the  driver  testified,  referring  to  a 
written  statement  he  had  signed:  "The  paper  says,  I  started  the  car 
too  soon.    What  I  said  was,  I  must  have  started  it  too  soon." 

(6)  The  driver  testified  also  that  he  had  been  discharged  immediately 
after  the  accident  and  he  had  seen  the  president  of  the  company  about 
it :  **  He  asked  me,  why  I  was  discharged,  and  I  said,  on  account  of 
an  old  lady  falling  from  my  car,  and  he  says.  You  had  better  say,  an 
old  lady  being  thrown  from  your  car." 

2.  In  such  case  it  was  en'or  for  the  trial  judge  to  charge :  *  *  The  driver's 
evidence  here  is  that  he  must  have  started  the  car  before  the  plaintiff 
had  time  to  get  off,  and  that  he  was  dismissed,  on  the  ground  that  his 
negligence  had  produced  the  accident,  by  the  president  of  the  company." 
Lombard  etc.  By.  Co.  v.  Christian,  114. 

3.  The  plaintiff's  testimony  showing  that  the  negligence,  if  any  existed, 
was  in  the  driver's  starting  the  car  too  quickly  to  enable  her  to  alight, 
it  was  error  to  charge  the  jury  that  the  construction  of  the  car  was  to  be 
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• 
considered,  with  the  other  evidence,  as  beaiing  upon  the  question  of  the 
defendant's  negligence.    Ibid.t  114. 

4.  A  witness  who  is  in  no  sense  an  expert,  may  testify  to  distinct 
facts  observed  by  himself  indicating  the  physical  condition  of  the  plaint- 
i£f  at  a  time  referred  to,  but  may  not  state  how  the  plaintiff  suffered  in 
any  part  of  his  or  her  person,    i&td.,  114. 

5.  The  declaration  made  to  the  driver  by  the  president  of  the  com- 
pany, as  above  quoted,  that  officer  having  no  personal  knowledge  of  the 
facts  of  the  occurrence, was  inadmissible  as  evidence  either  that  the  acci- 
dent was  the  result  of  the  driver's  negligence,  or  of  any  negligence  at 
all.    Ibid.,  114. 

6.  Moreover,  it  is  imperative,  in  cases  of  alleged  tortious  conduct  such 
as  negligence,  that,  unless  the  act  is  specially  authorized,  the  admissions 
of  an  agent  must  be  part  of  the  res  gestae,  otherwise  they  are  mere 
hearsay:  Baker  v.  Railroad  Co.,  95  Pa.  211;  American  Steamship  Co. 
V.  Landreth,  102  Pa,  181  ;  Oil  aty  F.  S.  Co.  v.  Boundy,  122  Pa.  449. 
Ibid.,  114. 

7.  Under  the  testimony  adduced  in  this  case,  it  was  not  error  to  refuse  to 
instruct  the  jury  that  there  was  no  evidence  of  negligence  on  the  part 
of  the  defendant.    Ibid.,  114. 

(a)  A  wool-dealer  had  two  accounts  against  defendant  company,  one  an 
account  of  sales  on  which  the  balance  was  in  his  favor,  the  other  an 
account  of  a  consignment  without  sa|e  and  advancements  thereon,  with 
the  balance  against  him,  when  suit  was  brought  by  an  assignee  of  the 
balance  due  on  the  former  account : 

8.  The  evidence  being  uncontradicted  that  the  consigned  wool  was  on 
hand  and  unsold  with  the  defendants  when  suit  was  brought,  and  that  up 
to  that  time  persistent  demand  had  been  made  for  repayment  of  the  ad- 
vancements, proof  that  after  the  suit  was  brought  the  defendants  ren- 
dered a  statement  crediting  the  value  of  the  wool  at  a  certain  rate  as  of 
the  date  of  the  consignment,  was  not  evidence  of  a  conversion  entitling 
the  plaintiff  to  the  benefit  of  evidence  that  the  wool  was  of  greater  value 
than  the  rate  allowed.     Nonantum  Worsted  Co.  v.  Webb,  126. 

9.  The  weight  of  oral  testimony  is  largely  affected  by  matters  pecu- 
liarly before  the  trial  judge ;  an  important  element,  too,  is  the  weight 
to  be  attached  to  writings,  with  the  circumstances  under  which  they  were 
written ;  wherefore,  it  is  not  error  to  charge,  with  other  proper  and 
appropriate  instructions,  that  ••  the  testimony  is  about  equally  balanced." 
Supplee  V.  Timothy,  875. 

10.  If  on  the  trial,  an  offer  of  improper  testimony  upon  the  measure 
of  damages  is  admitted,  but  afterwards  the  jury  are  charged  that  the  tes- 
timony received  was  erroneous,  and  correct  instructions  as  to  the  true 
measure  of  damages  are  given,  the  error  in  the  admission  of  the  offer 
is  thereby  cured.     Ibid.,  875. 

11.  In  an  action  of  scire  facias  sur  mortgage,  where  the  plaintiff  is 
proceeding  as  assignee  for  the  benefit  of  the  creditors  of  one  of  the 
owners  of  the  mortgage,  it  is  not  error  to  admit  in  evidence  under  the 
plea  of  payment,  the  office  inventory  and  appraisement  of  the  assigned 
estate  to  show  that  the  interest  souofht  to  be  recovered  had  not  been 
appraised  as  a  portion  thereof.     Cox  v.  Ledward,  435. 

Vol,  cxxiv— 43 
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12.  Nor  is  it  error  to  admit  in  evidence  the  record  entry  of  satisfaction 
of  the  interest,  made  by  the  assignor  himself  after  the  date  of  the  assign- 
ment, as  a  self-disserving  declaration,  admissible  not  only  against  the 
assignor  but  against  the  assignee,  when  accompanied  with  instruction 
that  the  assignor  had  no  right  to  make  the  entry  if  he  had  not  received 
payment  before  tlie  date  of  his  assignment.     Ibid,,  435. 

13.  Where,  in  such  case,  the  evidence  is  wholly  circumstantial,  some 
of  the  parties  to  the  transaction  being  dead  and  the  othei*s  therefore  in- 
competent to  testify,  and  the  collateral  facts  are  nearly  all  evidenced 
by  writings,  and  form  as  a  whole  a  fair  basis  for  a  conclusive  inference 
of  payment,  it  is  not  error  to  submit  the  question  to  the  jury  accom- 
panied with  the  instruction  that  the  burden  of  proof  was  upon  the 
defendants.     Ibid.,  435. 

14.  In  an  action  upon  a  note  given  to  the  plaintiff  in  part  payment  for  a 
butcher-shop  and  fixtures  sold,  it  is  not  error  to  refuse  testimony  of  an 
overstatement  by  the  vendor  of  the  value  of  fixtures  which  were  within 
the  observation  of  the  purchaser,  as  a  defence  to  a  suit  for  the  price 
agreed  to  be  paid.    Byrne  v.  Stewart,  450. 

15.  But  where  the  plaintiff  has  adduced  evidence  that  the  property  sold 
embraced  the  good-will  of  the  shop,  as  well  as  the  fixtures,  as  the  good- 
will was  dependent  upon  the  business  it  represented,  it  was  error  to 
refuse  an  inquiry,  on  cross-examination,  as  to  how  much  business  was 
done  there.    Ibid,,  450. 

EXECUTION  ATTACHMENT. 
See  Attachment  Execution. 

EXECUTORS. 
See  Power  of  Sale. 

EXECUTORY  DEVISE. 
See  Will. 

EXEMPLIFICATION  OF  RECORD. 
See  Judgment,  6. 

EXEMPTION. 

1.  In  the  distribution  to  liens  of  the  proceeds  of  a  sheriff  ^s  sale,  a  wm- 
ver  as  to  any  lien  will  enure  to  the  benefit  of  all  prior  liens,  on  the  princi- 
ple that  a  debtor  cannot  alter  the  precedence  settled  by  law :  Bowyer's 
App.,  21  Pa.  210 ;  Garrett's  App.,  32  Pa.  160 ;  Shelly's  App.,  36  Pa.,378. 
Hallman  v.  HcUlman,  347. 

2.  A  waiver  as  to  any  lien  will  enure  to  the  benefit  of  subsequent 
liens,  so  far  as  to  compel  the  waiver  creditor  to  resort  first  to  the 
exempted  fund,  on  the  principle  of  the  equity  of  creditors  having  one 
and  two  funds,  respectively,  under  their  control :  Johnston's  App.,  25 
Pa.  116.     Ibid,,  347. 
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3.  But  a  waiver  will  not  enure  to  the  benefit  of  subsequent  liens, 
beyond  its  own  amount ;  so  that  if  the  waiver  judgment  is  less  than  $300, 
the  balance  will  go  to  the  debtor  claiming  the  exemption,  on  the  broad 
ground  that  men  may  do  what  they  will  with  their  own,  provided  they 
do  not  contravene  the  settled  rules  of  law,  or  impair  the  rights  of 
othere.     Itnd.,  347. 

FEE-BILL. 

1.  Public  ofiicers  who  are  paid  for  their  services  by  fees,  take  and 
hold  their  offices  cum  onere,  and  can  claim,  therefore,  no  compensation 
out  of  the  public  treasury  not  specified  or  provided  for  in  the  fee-bill. 
Lehigh  Co.  v.  Semmel,  358. 

2.  The  duty  required  of  a  constable,  under  §  12,  act  of  May  13,  1887, 
P.  L.  112,  to  visit  at  least  once  a  month  all  places  in  his  district  where 
liquors  are  sold  or  kept,  etc.,  is  necessarily  connected  with  his  duty  to 
make  return  of  such  places,  under  §  11  of  the  act,  and  no  separate  com- 
pensation being  given  none  is  recoverable.     iWd.,  ^b^. 

FEIGNED  ISSUE. 
See  Issue. 

FIRE  INSURANCE. 
See  Insukance,  Fire. 

FOREIGN  ATTACHMENT. 

1.  If  the  plaintiff  in  foreign  attachment  have  not  filed  a  declaration 
before  the  return  day  of  the  writ,  he  may  not  take  jildgment  against  the 
defendant  at  or  after  the  expiration  of  the  third  term,  for  want  of  an 
appearance :  Foreman  v.  Schricon,  8  W.  &  S.  43.     Melloy  v.  Burtis,  161. 

2.  As  it  is  the  right  as  well  as  the  duty  of  a  garnishee,  to  insist  that  no 
property  or  effects  are  taken  out  of  his  hands  except  upon  valid  process, 
he  has  also  the  right  to  move  on  behalf  of  the  defendant  to  have  a  judg- 
ment improvidently  entered  stricken  off.    Ibid.,  161. 

FRANCHISE. 

A  grant  to  a  corporation,  by  an  act  of  asseml^y  which  merely  confers 
upon  it  a  new  right  or  enlarges  an  old  one,  without  any  consideration  or 
any  new  or  additional  burden  imposed  upon  it,  is  a  mere  license,  and 
though  accepted  by  the  corporation  may  be  repealed  at  any  time.  Penn, 
R,  Co.  V.  Bowers,  183. 

FRAUDULENT  SALE  OR  CONVEYANCE. 

1.  Although  a  sale  of  goods  tmaccompanied  by  a  delivery  of  posses- 
sion is  in  law  fraudulent  and  void  as  to  creditors  existing  when  it  is 
made,  yet  as  to  subsequent  creditors  it  is  fraudulent  only  as  to  those  in 
fact  intended  to  be  defrauded.     Ditman  v.  Raule,  225. 

2.  Where  the  validity  of  a  sale  of  goods  is  attacked  liy  a  creditor 
whose  debt  is  subsequently  incurred,  and  there  is  no  question  f^sed  as 
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to  the  good  faith  of  the  sale  as  between  the  parties  thereto,  it  is  error  to 
charge  that  the  sale  is  fraudulent  in  law  and  therefore  void.    Ibid,^  225. 

GARNISHEE. 
See  Foreign  Attachment. 

GRANTOR  AND  GRANTEE. 

1.  If ,  in  a  conyeyance  or  mortgage  of  a  lot,  it  is  described  as  bounded 
upon  a  street  laid  down  upon  a  municipal  plan  but  unopened,  the  street 
becomes  appurtenant  to  the  lot,  and,  as  between  the  grantor  and  grantee, 
the  mortgagor  and  mortgagee,  title  to  the  soil  to  the  middle  of  the  street 
passes.    Patterson  v.  Barlan,  67. 

(a)  A  deed  conveyed  lots  described  as  bounded  on  certain  streets  laid 
out  upon  the  municipal  plan  but  unopened,  and  contained  the  clause  : 
**  Together,  as  respects  each  of  the  said  lots, with  its  full  pro- 
portion of  the  street  or  streets,  avenue  or  avenues,  on  which  it  is 
situated.  ^^ 

(b)  The  grantee  mortgaged  the  lots,  describing  them  in  the  mortgage 
as  bounded  on  said  streets  but  not  including  in  the  description  the  clause 
above  quoted  from  the  deed,  and  afterward  the  lots  were  sold  under  the 
mortgage  and  a  deed  made  to  the  purchaser. 

(c)  The  sale  upon  the  mortgage  foreclosure  did  not  satisfy  the  bond 
secured  by  the  mortgage,  and,  upon  a  judgment  obtained  for  the  bal- 
ance due  upon  the  bond,  the  interest  of  the  mortgagor  in  the  soil  to  the 
middle  of  the  streets  was  sold  at  sheriffs  sale. 

2.  In  such  case,  the  omission  from  the  mortgage  of  the  clause  quoted 
from  the  deed  was  immaterial,  and  the  purchaser  at  sheriff's  sale  imder 
the  mortgage  foreclosure  took  the  title  of  the  mortgagor  to  the  soil  of 
the  streets  passing  to  him  under  the  original  deed.     Ibid,,  67. 

3.  When  a  street  has  been  laid  out  by  municipal  action  and  remains 
unopened  upon  the  confirmed  plan,  a  description  in  a  deed  subsequently 
made  referring  to  the  street  as  crossed  by  the  land,  does  not  create 
such  a  dedication  to  public  use  of  the  land  within  the  street  lines  as  to 
deprive  the  owner  of  his  right  to  compensation  when  the  land  is  after- 
wards actually  taken  by  the  opening  of  the  street :  Opening  of  Brook- 
lyn  Street,  118  Pa.  640,  followed.     Openirig  of  Wayne  Avenue,  135. 

GUARANTOR  AND  SURETY. 

1.  As  a  general  rule,  the  contract  of  suretyship  is  an  original  under- 
taking, and  the  surety  is  bound  therein  to  the  full  extent  of  the  liability 
of  the  principal.     Phila.  A  B.  B,  Co.  v.  Knight,  58. 

2.  In  the  case  of  bonds  with  interest  coupons,  the  latter  may  be  detached 
from  the  bonds,  as  they  become  due,  and  if  not  paid  at  maturity  the 
holder  may  recover  interest  thereon  from  tlie  obligors.    Ibid,,  58. 

3.  Wherefore,  the  guarantor  of  the  prompt  payment  of  the  principal 
and  interest  of  such  bonds  is  liable  for  interest  upon  separable  coupons  . 
tiierefrom,  from  the  time  the  same  are  payable.    Ibid.,  58. 
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'     HABEAS  CORPUS. 

If  the  return  to  a  writ  of  habeas  corpus,  issued  from  the  Supreme 
Court,  show  that  the  relator  is  held  under  a  commitment  for  contempt 
from  a  subordinate  court  which  wholly  fails  to  show  the  nature  of  the 
contempt,  the  relator  may  be  discharged  on  the  ground  of  the  insuffi- 
ciency of  the  commitment.     Commonwealth  v.  Perkins^  36. 

HIGHWAYS. 

See  Roads. 

See  Streets. 

HUSBAND  AND  WIFE. 
See  Married  Woman. 

1.  In  the  distribution  of  the  estate  of  a  deceased  wife,  if  the  husband 
elect  to  take  against  the  will  of  the  wife,  he  may  take  but  the  one  third  of 
her  entire  estate,  if  she  leave  children,  and  the  one  half,  if  she  leave  no 
children.    Lee* 8  Aj^peal,  74. 

2.  Wherefore,  if  but  a  portion  of  the  wife's  estate  be  disposed  of  by  her 
will  and  she  leave  no  children,  the  husband  may  not  have  the  whole  of 
the  undisposed  of  portion,  as  of  an  intestacy,  and  the  one  half  of  that 
disposed  of  by  the  will  in  addition.    Ibid.,  74. 

3.  Section  9,  act  of  April  11,  1848,  P.  L.  636.  and  §  1,  act  of  May  4, 
1865,  P.  L.  430,  consti-ued.    Ibid.,  74. 

4.  If  a  married  woman  who  has  become  entitled  to  her  sepai'ate  earn- 
ings under  the  act  of  April  3,  1872,  P.  L.  86,  borrow  money  upon  her 
personal  credit,  whether  possessed  of  a  separate  estate  or  not,  and 
therewith  in  good  faith  purchase  a  stock  of  goods  with  which  to  engage 
in  business,  the  goods  may  not  be  seized  and  sold  for  the  debt  of  her 
husband.     Orr  v.  Bornstein,  311. 

6.  When  a  married  woman's  right  to  property  is  found  to  exist,  her 
husband  may  not  only  act  as  her  agent,  but  he  has  the  legal  right  to 
give  her  his  labor  and  skill  in  conducting  her  business,  and  his  creditor 
cannot  sell  her  property  produced  by  his  labor  and  skill.    Ibid.,  311. 

6.  The  said  act  of  April  3,  1872,  construed  with  the  act  of  April  11, 
1848.  P.  L.  636,  in  the  light  of  the  Married  Woman's  Property  Act  of 
June  3,  1887,  P.  L.  333 ;  Leinbach  v.  Templin,  106  Pa.  622,  and  Pier  v. 
Siegel,  107  Pa.  502,  distinguished;  Bovard  v.  Kettering,  101  Pa.  181, 
and  Spering  v.  Laughlin,  113  Pa.  209,  followed.     Ibid.,  311. 

7.  In  the  absence  of  a  disclosure  by  the  intended  husband  at  the  time 
an  ante-nuptial  contract  is  executed,  of  the  full  extent  of  his  estate,  if  the 
provision  for  the  future  wife  be  unreasonably  disproportionate  thereto, 
it  raises  the  presumption  of  a  designed  concealment  and  throws  the  bur- 
den upon  iiini  to  show  that  it  is  fair.     Neelf/'s  Appeal,  406. 

8.  But,  in  the  present  case,  considering  the  i*elationship  of  the  parties, 
their  ages,  the  known  estates  owned  by  each,  the  uncle  and  two  broth- 
ers of  the  intended  wife  present  at  the  execution  of  the  contract,  one  of 
the  latter  being  made  trustee  therein,  with  the  benefits  conf ened  upon 
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the  wife  in  the  will  of  her  husband,  the  provision  for  the  intended  wife, 
though  not  libeml,  was  adequate,  and  there  was  no  evidence  of  either 
actual  or  constructive  fraud  sufficient  to  avoid  the  contract.     Ibid.,  406. 

9.  Whether,  in  a  proceeding  by  the  wife,  instituted  after  her  husband's 
death  to  set  aside  an  ante-nuptial  settlement,  the  trustee  named  in  the 
contract  and  executing  the  same  with  the  parties,  is  a  competent  witness' 
for  the  wife,  not  decided.     Ibid,,  406. 

10.  When  a  marriage  has  been  regularly  solemnized,  it  is  presumed  to 
be  valid  until  the  contrary  is  shown,  and  when  that  has  been  done  by  com- 
petent and  satisfactory  evidence  that  presumption,  in  respect  of  civil 
rights,  must  give  way  to  the  actual  fact  established.  Thorruis  v.  Thonuns, 
646. 

11.  While  a  well-founded  belief  in  the  death  of  her  first  husband,  will 
relieve  a  woman  marrying  a  second  time  from  the  pains  of  adultery,  etc.: 
§  6,  act  of  March  13,  1815,  6  Sm.  L.  288,  it  cannot  validate  her  second 
mannage,  if  in  fact  her  first  husband  was  living  when  it  was  solemnized. 
Ibid.,  646. 

12.  The  presumption  of  death  arising  from  the  absence  of  a  person  for 
seven  years,  unheard  from,  is  not  conclusive,  but  stands  as  competent 
proof  of  death  only  until  it  is  successfully  rebutted  by  competent  and 
satisfactory  evidence  to  the  contrary.     Ibid.,  646. 

13.  Wherefore,  if,  at  the  time  of  a  woman^s  second  marriage,  her  first 
and  undivorced  husband  was  in  fact  in  full  life,  whatever  the  time  of  his 
absence  and  her  belief  as  to  his  death,  she  was  incapable  of  contracting 
the  second  marriage  and  it  was  therefore  void.    Ibid,,  646. 

INDICTMENT. 
See  Crimes  and  Misdemeanors. 

INSURABLE  INTEREST. 

1.  As  a  general  rule,  whatever  furnishes  to  the  assured  a  reasonable 
expectation  of  pecuniary  benefit  from  the  continued  existence  of  the 
subject-matter  of  insurance,  is  a  valid  insurable  interest  therein,  and  the 
right  of  property  is  not  always  an  essential  ingredient.  Marine  Ins, 
Co.  y,  Winsmore,  61. 

2.  The  owners  of  a  vessel  and  its  cargo  engaged  in  a  joint  venture  are 
in  the  relation  of  partners  in  the  venture,  each  having  a  lien  on  the  vessel 
and  cargo  for  his  own  interest  in  the  copartnership,  as  well  as  for 
advancements  and  disbursements  made  by  him  for  the  conmion  benefit. 
Ibid.,  61. 

3.  Wherefore,  such  a  part  owner  has  an  insurable  interest  in  the  joint 
venture,  validating  an  insurance  on  the  same,  to  the  extent  of  his 
advancements  and  disbursements  made  on  liabilities  incun-ed  before  the 
vessel  is  destroyed,  and  for  which  it  would  have  been  liable  had  the 
loss  not  occurred.     Ibid.,  61. 

TXSrRANCE,  FIRE. 
(a)  A  policy  of  insurance  in  a  mutual  company  contained  the  condi- 
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tions,  inter  alia :  That  the  company  should  not  be  liable  thereon  until 
the  premium  should  be  actually  paid ;  that  nothing  less  than  a  specific 
agreement  indorsed  on  the  policy  should  be  construed  as  a  waiver  of 
any  printed  or  written  condition  therein :  that  payment  of  the  premium 
to  any  person,  other  than  the  duly  appointed  agent  of  the  company, 
should  be  at  the  sole  risk  of  the  assured. 

(b)  There  was  also  a  stipulation  that  the  policy  was  made  and 
accepted  with  reference  to  said  conditions  and  to  the  by-laws  of  the 
company,  **  which  are  hereby  declared  to  be  a  part  of  this  contract," 
said  by-laws  providing,  inter  alia,  that  all  agents  should  be  appointed 
by  the  company  under  a  certificate  with  the  seal  of  the  company  affixed, 
without  which  no  person  should  be  authorized  to  act  as  such  agent. 

1.  In  such  case,  although  the  by-laws  are  declared  to  be  a  part  of  the 
conti-act,  yet  they  are  not  part  of  the  printed  or  written  conditions  which 
could  be  waived  only  by  a  specific  agreement  indorsed  on  the  policy, 
and  being  made  for  the  sole  protection  of  the  company,  the  company 
was  not  bound  to  adhere  to  them.  Susq.  MuL  F,  Ins,  Co.  v.  Elkdns, 
484. 

2.  Wherefore,  if  the  company  authorized  one,  not  in  fact  its  duly 
appointed  and  commissioned  agent,  to  deliver  a  policy  and  receive  the 
premium  thereon,  adopting  with  him  a  course  of  dealing  wholly  incon- 
sistent with  its  provisions,  those  provisions  could  not  be  set  up  to  pre- 
vent a  recovery  on  the  policy.    Ibid,,  484. 

ISSUE. 

(a)  Green  ei^ecuted  a  note  under  seal,  with  warrant  of  attorney  to  en- 
ter judgment,  signing  thereto  the  name  of  a  copartnership  and  his  own 
name,  u^n  which  note  judgment  was  confessed  and  an  execution  issued 
and  levied  upon  the  copartnership  property. 

(b)  Wood  presented  his  petition  setting  forth  that  he  was  a  member 
with  Green  of  the  copartnership  defendant,  and  that  neither  the  copartner- 
ship nor  himself  was  indebted  to  the  judgment  plaintiff  when  the  note 
was  made,  praying  that  the  judgment  be  opened  and  for  an  issue. 

(c)  The  court  did  not  open  the  judgment  but  stayed  the  execution  and 
ordered  an  issue  to  try :  (1)  whether  Wood  and  Green  were  partners  in 
the  defendant  firm  when  the  judgment  was  confessed,  and  (2)  if  so, 
what  if  anything  was  due  by  said  firm  upon  the  judgment  so  confessed. 

(d)  Upon  the  evidence  submitted  on  the  trial  of  the  issue,  and  under 
binding  instractions  from  the  court  thereon,  the  jury  found  that  the  co- 
partnership existed  at  the  time  referred  to,  and  that  there  was  nothing 
due  on  the  judgment. 

1.  In  such  case,  as  the  court  below  did  not  open  the  judgment  nor  refuse 
to  open  it,  it  was  manifest  that  no  appeal  lay  at  the  suit  of  the  judgment 
plaintiff,  under  the  act  of  April  4,  1877,  P.  L.  53 :  JenkintownN.  Bank^s 
App.,  ante  337,  followed.     Terra  CoUa  Co,'s  Appeal,  367. 

2.  The  issue  framed  was  merely  to  inform  the  conscience  of  the  court 
upon  the  particular  facts  embraced  in  it,  was  not  to  be  measured  by  the 
stiict  rules  of  an  ordinary  jury  trial,  and  the  court  might  thereafter  open 
or  refuse  to  open  the  judgment,  notwithstanding  the  verdict.     Ibid, ,  367. 
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3.  And,  as  there  was  sufficient  evidence  to  show  that  Wood  and  Green 
were  copartners  in  the  judgment  defendant  firm,  the  judgment  con- 
fessed by  Green  in  his  own  name  and  in  that  of  the  copartnership 
bound  no  one  but  himself.     Ibid.,  367 

(a)  In  the  distribution  of  the  proceeds  of  a  sheriff  ^s  sale  of  the  plant 
of  a  coal  company,  a  mechanics^  lien  creditor  claimed  for  lumber 
furnished  continuously  in  and  about  the  erection  of  the  coal  breaker  and 
upon  the  credit  of  the  structure. 

(b)  Upon  sufficient  evidence,  the  auditor  found  as  facts,  that  the  breaker 
was  completed  on  September  20, 1884 ;  that  the  boarding  up  of  an  arch- 
way between  the  shaft-tower  and  the  breaker  finished  about  December 
12,  1884,  was  but  an  addition  or  alteration  of  the  structure  not  contem- 
plated when  the  breaker  was  erected. 

(c)  The  auditor  found  also,  as  matter  of  law,  that  although  the  claim- 
ant furnished  lumber  on  December  12,  1884,  for  the  work  then  done  on 
the  structure,  yet,  the  claim  for  lien  not  being  filed  until  June  6,  1885, 
it  was  then  too  late  to  entitle  the  claimant  to  participate. 

(d)  After  the  auditor  had  given  notice  of  his  conclusions,  the  claimant 
filed  a  request  for  an  issue  to  determine,  **  whether  the  portion  of  the 
breaker  finished  in  December,  1884,  was  a  constituent  part  of  the  stiiic- 
ture,^^  but  the  court  below  refused  the  request  and  confirmed  the  audi- 
tor's report. 

4.  For  reasons  stated  in  Harman^s  Appeal,  ante,  624,  there  was  no 
error  in  any  of  the  findings  of  fact  relating  to  the  completion  of  the 
building  and  the  consequent  invalidity  of  the  lien  under  which  the  right 
to  participate  in  the  fund  for  distribution  was  claimed.  Ryman  S  Sons* 
Appeal,  635. 

5.  And,  as  an  affirmative  finding  that  ''the  portion  of  the  breaker 
finished  in  December,  1884,  was  a  constituent  part  of  the  structui*e,'' 
would  determine  nothing  at  all  as  to  when  the  structure  was  completed, 
the  issue  as  presented  was  irrelevant  and  immaterial  and  it  was  not 
error  to>refuse  the  request.     Ibid.,  635. 

6.  By  §  55,  act  of  March  29, 1832,  P.  L.  208,  the  Orphans'  Court  is  ex- 
pressly empowered  **  to  send  an  issue  to  the  Court  of  Common  Pleiis  of 
the  same  county,  for  the  tnal  of  facts  by  a  jury,  whenever  they  shall 
deem  it  expedient  so  to  do."     Thomas's  Appeal,  §40. 

7.  If,  therefore,  that  court  be  dissatisfied  with  the  conclusions  of  a  com- 
missioner appointed  with  the  powere  of  an  examiner  and  master,  in  a 
pending  proceeding,  the  proper  exercise  of  its  discretion  in  setting 
aside  his  report  and  sending  an  issue  to  a  jury  is  not  reviewable  in  this 
court.     Ibid.,  640. 

8.  But,  where  the  judgment  rendei*ed  on  the  issue  awarded  must  be 
reversed  for  error  in  the  trial  thereof,  all  proceedings  in  the  Orphans 
Court  subsequent  to  such  judgment,  even  though  regular,  will  be  set 
aside,  and  further  proceedings  stayed  until  final  determination  of  the 
controverted  matter.     Ibid.,  640. 

INTEREST. 
1.  In  the  case  of  bonds  with  interest  coupons,  the  latter  may  be  de- 
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tached  from  the  bonds,  as  they  become  due,  and  if  not  paid  at  maturity 
the  holder  may  recover  interest  thereon  from  the  obligors.  PhiL  &  R. 
E.  Co.  V.  Knight,  58. 

2.  Wherefore,  the  guarantor  of  the  prompt  payment  of  the  principal 
and  interest  of  such  bonds  is  liable  for  interest  upon  the  separable  cou- 
pons therefrom,  from  the  time  the  same  are  payable.    Ifnd,,  58. 

3.  Upon  the  amount  found  by  the  jury  as  damages  for  consequentiaU 
injuries  caused  by  the  construction  of  a  railroad  in  proximity  to  the 
land  of  the  plaintiif,  interest  may  be  allowed  from  the  date  of  the  con- 
struction, not  as  interest  but  as  part  of  the  damages.  Perm.  S.  V.  B, 
Co.  V.  Ziemer,  560. 

JUDGMENT. 

1.  If  the  plaintiff  in  foreign  attachment  have  not  filed  a  declaration 
before  the  return  day  of  the  writ,  he  may  not  take  judgment  against  the 
defendant  at  or  after  the  expiration  of  the  third  term,  for  want  of  an 
appearance :  Foreman  v.  Schricon,  8  W.  &  S.  43.  Melloy  v.  Burtis, 
161. 

2.  As  it  is  the  right  as  well  as  the  duty  of  a  garnishee,  to  insist  that 
no  property  or  effects  are  taken  out  of  his  hands  except  upon  valid  pro- 
cess, he  has  also  the  right  to  move  on  behalf  of  the  defendant  to  have  a 
judgment  improvidently  entei'ed  stricken  off.     Ibid.,  161. 

3.  The  act  of  June  20,  1883,  P.  L.  136,  regulating  the  computation  of 
time  under  statutes,  rules,  orders  and  decrees  of  court,  etc.,  though  not 
retroactive,  is  declaratory  of  the  law  as  it  existed  prior  to  its  passage. 
Lutz's  Appeal,  273. 

4.  Where  the  last  day  of  the  five  years  during  which  a  judgment  re- 
mains a  lien  upon  realty  without  revival,  as  provided  in  §  1,  act  of 
March  26,  1827,  9  Sm.  L.  303,  falls  on  Sunday,  a  scire  facias  to  revive 
is  in  time  if  sued  out  on  the  next  day,  Monday.     Ibid.,  273. 

(a)  In  an  action  of  assumpsit,  the  plaintiff  ^s  statement  under  the  proce- 
dure act  of  May  25,  1887,  P.  L.  271,  averred  that  it  was  founded  upon  a 
judgment  of  the  District  Court  of  Benton  county,  Iowa,  assigned  to  the 
use  plaintiff,  that  a  sum  certain  was  still  due  thereon  from  the  defendant, 
and  referred  to  an  annexed  exemplification  of  the  record  of  the  judg- 
ment as  a  part  thereof. 

(b)  The  exemplification  showed  a  judgment  with  the  names  of  the 
plaintiff  and  defendant  and  of  the  counsel  appearing  for  each,  the  date 
of  atrial  and  verdict,  as  also  the  date  of  the  judgment  on  the  verdict  and 
its  amount,  and  was  certified  by  the  clerk  of  the  court,  without  authenti- 
cation as  required  by  act  of  Congress :  1  Rev.  St.  U.  S.,  §  905. 

5.  The  defendant  filing  no  denial,  either  of  the  cause  of  action,  of  the 
jurisdiction  of  the  Iowa  court  over  his  person  or  the  subject-matter  of 
the  action,  of  the  plaintiff  ^s  identity,  of  his  own  identity  with  the  defend- 
ant in  the  judgment,  or  of  the  authority  of  counsel  to  appear  for  him,  the 
statement  was  sufiicient  to  entitle  plaintiff  to  judgment,  though  not 
setting  out  the  nature  of  the  original  action,  and  that  the  Iowa  court  had 
the  jurisdiction  required,  and  though  the  exemplification  was  unauthen- 
ticated.     Mink  v.  Shaffer,  280. 
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6.  An  application  to  open  a  judgment,  entered  on  warrant  of  attor- 
ney or  on  a  judgment  note,  is  addressed  to  the  equitable  powers  of 
the  court  below,  and  upon  an  appeal  to  the  Supreme  Court,  under  the 
act  of  April  4,  1877,  P.  L.  58,  the  question  is,  whether  the  court  below 
rightly  exercised  its  discretion  upon  the  evidence.  Jenhintovm  N. 
Bank's  Appeal,  337. 

7.  It  is  a  mistake  to  suppose  that  the  court  to  which  the  application 
is  made  cannot  judge  of  the  weight  of  the  evidence  and  the  credibility 
of  the  witnesses,  but,  in  every  case  where  there  is  a  conflict  of  testi- 
mony, must  send  the  case  to  a  jury.     Ibid.,  337. 

8.  While  the  precise  measure  of  proof  which  should  move  a  chan- 
cellor to  open  a  judgment  is  not  laid  down,  yet  he  may  not  act  at  all 
unless  there  is  more  than  oath  against  oath,  and,  when  there  is  more  than 
this,  and  it  comes  to  a  question  of  the  weight  of  the  evidence,  it  is  for 
him  to  decide  as  to  which  side  the  scales  incline.     /6m/.,  337. 

9.  If  in  doubt  upon  this  question,  or  as  to  the  credibility  of  the 
witnesses,  and  if  the  testimony  taken  would  justify  a  submission  to  a 
jury,  the  court  in  its  discretion  may  make  an  order  to  open  and  for  an 
issue,  but  if  on  the  testimony  so  taken  the  court  would  set  aside  a 
verdict  for  the  defendant,  the  application  to  open  should  be  refused. 
Ibid.,  337. 

10.  Whei*e  on  a  petition  praying  that  an  execution  be  stayed  and  the 
judgment  opened,  it  is  ordered,  after  hearing  on  the  testimony  taken, 
that  the  execution  and  levy  be  suspended  and  an  issue  directed  to 
determine  whether  the  judgment  is  satisfied  or  not,  no  appeal  will  lie 
from  such  order  under  the  act  of  April  4.  1877,  P.  L.  53.     Ibid,,  337. 

11.  But  if  such  order  is  followed  by  a  verdict  of  the  jury  upon  the 
issue,  that  the  judgment  in  question  is  satisfied,  the  enti-y  of  judgment 
upon  the  verdict  is  the  first  step  in  the  cause  to  which  appeal  or  writ 
of  error  will  lie,  and,  as  in  this  case  there  was  sufiicient  evidence  to 
submit  to  the  jury  and  to  sustain  their  verdict,  the  submission  of  the 
case  to  the  jury  was  not  eiTor.     Ibid.,  387. 

(a)  Green  executed  a  note  under  seal,  with  warrant  of  attorney  to  en- 
ter judgment,  signing  thereto  the  name  of  a  copartnership  and  his  own 
name,  upon  which  note  judgment  was  confessed  and  an  execution  issued 
and  levied  upon  the  copartnership  property. 

{b)  Wood  presented  his  petition  setting  forth  that  he  was  a  member 
with  Green  of  the  copartnership  defendant,  and  that  neither  the  copartner- 
ship nor  himself  was  indebted  to  the  judgment  plaintiff  when  the  note 
was  made,  praying  that  the  judgment  be  opened  and  for  an  issue. 

(c)  The  court  did  not  open  the  judgment  but  stayed  the  execution  and 
ordered  an  issue  to  try :  (1)  whether  Wood  and  Green  were  partners  in 
the  defendant  firm  when  the  judgment  was  confessed,  and  (2)  if  so, 
what  if  anything  was  due  by  said  firm  upon  the  judgment  so  confessed. 

{d)  Upon  the  evidence  submitted  on  the  trial  of  the  issue,  and  under 
binding  instructions  from  the  court  thereon,  the  jury  found  that  the  co- 
partnership existed  at  the  time  referred  to,  and  that  there  was  nothing 
due  on  the  judgment. 

12.  In  such  case,  as  the  court  below  did  not  open  the  judgment  nor  refuse 
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to  open  it,  it  was  manifest  that  no  appeal  lay  at  the  suit  of  the  judgment 
plaintiflf,  under  the  act  of  April  4, 1877,  P.  L.  53 :  Jenkintown  N.  Bank's 
App.,  ante  337,  followed.     Terra  Cotta  Co.'s  Appeal,  367. 

13.  The  issue  framed  was  merely  to  inform  the  conscience  of  the  court 
upon  the  particular  facts  embraced  in  it,  was  not  to  be  measured  by  the 
strict  rules  of  an  ordinary  jury  trial,  and  the  court  might  thereafter  open 
or  refuse  to  open  the  judgment,  notwithstanding  the  verdict.     Ibid, ,  367 . 

14.  And,  as  there  was  sufficient  evidence  to  show  that  Wood  and  Green 
were  copartners  in  the  judgment  defendant  firm,  the  judgment  con- 
fessed by  Green  in  his  own  name  and  in  that  of  the  copartnership 
bound  no  one  but  himself.     Ibid.,  367. 

15.  A  judgment  entered  against  a  defendant  in  his  lifetime  may  be  re- 
vived after  his  death,  for  purposes  of  lien  and  execution,  by  scire  facias 
against  his  administrator  alone,  and  it  is  unnecessary  to  bring  in  the 
widow  and  heirs  or  devisees  under  §  34,  act  of  February  24,  1834,  P. 
L.  80.     Orover  v.  Boon,  399. 

16.  It  is  the  proper  practice,  after  a  judgment  of  revival,  to  issue  the 
execution  upon  the  original  judgment:  Irwin  v.  Nixon,  11  Pa.  419,  and 
not  upon  the  judgment  on  the  scire  facias ;  yet,  when  the  issuance  is 
upon  the  latter,  it  is  but  an  iiTCgularity  which  cannot  affect  the  title  of  a 
purchaser  at  sheriff's  sale.    Ibid,,  399. 

17.  If,  after  a  judgment  of  revival  against  the  administrator  of  the  de- 
fendant, judgment  is  obtained  in  a  second  scire  facias,  issued  against  the 
widow  and  Uie  guardian  of  minor  children,  a  sheriff's  sale  of  the  de- 
cedent's lands  upon  executions  following  the  latter  judgment  will  vest 
a  good  title  in  the  purchaser.     Ibid.,  399. 

JUROR. 

Under  §  6,  act  of  April  16,  1840.  P.  L.  411,  it  is  error,  in  an 
action  against  a  cit}',  to  sustain  the  challenge  of  a  juror  on  the  specific 
ground  assigned  that  he  is  a  member  of  the  select  council  of  the  muni- 
cipality, and  it  is  no  answer  to  say  that  the  paity  objecting  to  the 
challenge  was  not  injured  thereby.     Scranton  City  v.  Oare,  595. 

LAND  DAMAGES. 

See  Damages  to  Land. 

See  Railroads. 

See  Streets. 

LANDLORD  AND  TENANT. 

1.  A  landowner  may  continue  in  the  cultivation  of  his  land  after  the 
location  of  a  railroad  upon  it,  until  actual  entry  by  the  company,  and 
may  recover  compensation,  not  only  for  injuries  to  the  land,  but  for  the 
loss  of  growing  crops  planted  before  bond  given  or  notice  of  an  intent 
to  enter  for  construction.     Lafferty  v.  Schuylkill  etc.  R.  Co.,  297. 

2.  So,  a  tenant  to  whom  the  land  is  demised  after  the  location  of  the 
line  and  with  notice  thereof,  may  recover  for  all  his  growing  crops, 
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destix)yed  by  the  construction,  which  were  planted  before  he  had  notice 
of  the  time  when  his  possession  would  be  interfered  with  by  the  com- 
pany.    Ibid.,  297. 

3.  Whera  a  tenant  has  received  from  his  landlord  the  three  nionths 
notice  to  quit  required  by  an  existing  lease,  and  on  application  to  tlie 
landloixl  he  is  told,  **  If  you  want  to  stay,  you  can  stay,"  the  notice  is 
in  effect  withdrawn,  and  the  covenants  of  the  existing  lease  are  a 
sufficient  consideration  for  a  contract  of  renewal.  Supplee  v.  Tim- 
othy, 376. 

LEASE.  LEASEHOLD. 
See  Landlord  and  Tenakt. 

-LEGACY. 

Adenoiption  of.  See  Will,  13,14. 

See  Revocation. 

See  Will. 

1 .  Where  a  legacy  is  bequeathed  to  executors  to  be  paid  to  the  treasurer 
for  the  time  being  of  the  benevolent  fund  of  a  church  society,  to  be  ap- 
plied to  the  uses  and  purposes  of  said  fund,  the  title  thereto  is  in  the 
society,  and  the  treasurer,  as  the  proper  officer  of  the  society  for  tlie 
time  being,  takes  the  right  of  actual  possession  only.  Jones  v.  Gordon, 
263. 

2.  Wherefore,  when  the  legacy  has  been  paid  over  to  the  treasurer  of 
said  fund  for  the  time  being,  the  right  of  action  to  enforce  payment  of 
the  same  to  his  successor,  when  his  term  of  office  has  expu*ed,  is  not  in 
the  successor  himself  but  in  the  society  or  corporation.    Ibid,,  263. 

♦  LIENS. 

1.  In  the  distribution  to  liens  bf  the  proceeds  of  a  sheriff^s  sale,  a 
waiver  as  to  any  lien  will  enure  to  the  benefit  of  all  prior  liens,  on  tlie 
principle  that  a  debtor  cannot  alter  the  precedence  settled  by  law: 
Bowyer's  App.,  21  Pa.  210;  Garretrs  App.,  32  Pa.  160;  Shelly's  App., 
36  Pa.  373.     Hallman  v.  HaUman,  347. 

2.  A  waiver  as  to  any  lien  will  enure  to  the  benefit  of  subsequent  liens, 
so  far  as  to  compel  the  waiver  creditor  to  resort  first  to  the  exempted 
fund,  on  the  principle  of  the  equity  of  creditors  having  one  and  two  funds, 
respectively,  under  their  control:  Johnston's  App.,  25  Pa.  116.  Ibid., 
347. 

3.  But  a  waiver  will  not  enure  to  the  benefit  of  subsequent  liens, 
beyond  its  own  amount ;  so  that  if  the  waiver  judgment  is  less  than 
$300,  the  balance  will  go  to  the  debtor  claiming  the  exemption,  on  the 
broad  ground  that  men  may  do  what  they  will  with  their  own,  provided 
they  do  not  contravene  the  settled  rules  of  law,  or  impair  the  rights  of 
others.     Ibid,,  347. 

LIMITATION  OF  ACTIONS. 
In  Criminal  Cases,  See  Crimes  and  Misdemeanors. 
(a)  In  the  distribution,  in  1 887,  of  the  estate  of  a  decedent  dying  in  1883, 
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a  claim  was  made  for  the  payment  upon  a  quantum  meruit  for  personal 
services  alleged  to  have  been  rendered  under  an  employment  begun  in 
1878,  and  continuing  thereafter  until  the  decedent's  death. 

(h)  On  the  hearing,  it  was  shown  that  in  1879  a  different  and  special 
contract  was  set  up  by  the  claimant  to  the  deceased,  which  the  latter  at 
once  repudiated,  and  that  in  1884  demand  had  been  made  of  the  execu- 
tors for  payment  of  the  claim  as  afterwards  presented. 

1.  The  Orphans'  Court  having  found  that  the  relation  between  the  par- 
ties, in  the  performance  of  the  services  claimed  for,  was  not  that  of  em- 
ployer and  employee,  the  finding  of  that  court  upon  the  question  of  fact 
must  be  accepted  where  error  is  not  clearly  made  to  appear.  Keyser^s 
Appeal,  80. 

2.  The  statute  of  limitations  commenced  to  run  not  later  than  1879,  was 
not  stopped  by  the  death  of  the  decedent  in  1883,  nor  by  the  presentation 
of  the  demand  to  the  executors  in  1884,  and  the  claim  when  made  upon 
the  adjudication  in  1887  was  therefore  barred:    Ibid.,  80. 

3.  The  statute  of  limitations  may  be  set  up  in  the  Orphans'  Court,  pre- 
cisely as  in  a  court  of  law ;  nor  can  it  be  tolled  by  anything  short  of 
a  suit  at  law,  or  what  is  its  equivalent,  in  the  Orphans'  Court,  and  a 
demand  upon  an  executor  or  administrator  is  not  such  an  equivalent : 
Yorks'  App.,  110  Pa.  77,  explained  and  re-affirmed.    Ibid.,  80. 

(a)  In  1880,  Yolkmar  street,  Philadelphia,  was  oi^dered  to  be  opened 
under  the  act  of  March  6,  1820,  7  Sm.  L.  265,  which  provided  :  •*  That 
no  such  sti'eet,  road,  lane  or  alley  so  laid  out,  shall  be  opened  and 
appropriated  to  public  use,  until  tiie  owner  or  owners  of  the  ground, 
through  and  over  which  the  same  may  pass,  shall  have  been  compen- 
sated for  any  damage  he  or  they  may  sustain  thereby." 

(b)  In  1888.  the  order  remaining  unexecuted,  a  property  owner  pre- 
sented his  petition  to  the  Court  of  Quarter  Sessions  for  the  appointment 
of  a  jury  of  view  for  the  ascertainment  of  damages,  which  petition 
on  rule  granted  was  afterward  quashed  upon  the  ground  that  it  was 
filed  more  than  six  years  after  the  order  to  open  was  awarded. 

4.  In  such  case,  as  between  the  city  and  the  property  owner,  no 
right  of  action  accrued  until  some  act  was  done,  or  notice  or  demand 
made,  affecting  or  relating  to  the  possession  or  appropriation  of  the 
land  to  the  actual  opening  of  the  street  :  wherefore,  the  order  quashing 
the  proceedings  was  afiirmed,  not  because  the  statute  of  limitations 
had  already  barred  the  demand,  but  because  the  right  had  not  yet 
accrued.     Volkmar  Street,  Philadelphia,  320. 

LIMITED  PARTNERSHIP. 

A  false  certificate  and  affidavit,  in  the  organization  of  a  limited  part- 
nership under  the  act  of  March  21 ,  1886,  P.  L.  143,  which  will  make  a  spe- 
cial partner  liable  for  the  engagements  of  the  firm  as  a  general  partner, 
will  not  make  him  a  general  partner  in  fact,  and  liable  for  the  contracts 
of  the  firm  incurred  after  his  retirement,  at  the  end  of  the  term,  without 
notice  of  the  dissolution.     TUge  v.  Brooks,  178. 
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MARRIAGE. 

See  Ante-Nuptial  Contract. 

See  Husband  and  Wife. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

1.  If  a  married  woman  who  has  become  entitled  to  her  separate  earn- 
ings under  the  act  of  April  3,  1872,  P.  L.  35,  borrow  money  upon  her 
personal  credit,  whether  possessed  of  a  separate  estate  or  not,  and 
therewith  in  good  faith  purchase  a  stock  of  goods  with  which  to  engage 
in  business,  the  goods  may  not  be  seized  and  sold  for  the  debt  of  her 
husband.     Orrv.  Bomsiein,  311. 

2.  When  a  married  woman ^s  right  to  property  is  found  to  exist,  her 
husband  may  not  only  act  as  her  agent,  but  he  has  the  legal  right  to 
give  her  his  labor  and  skill  in  conducting  her  business,  and  his  creditors 
cannot  sell  her  property  produced  by  his  labor  and  skill.     Ibid.,  311. 

3.  The  said  act  of  April  3,  1872,  construed  with  the  act  of  April  11, 
1848,  P.  L.  636,  in  the  light  of  the  Married  Woman's  Property  Act  of 
June  3,  1887,  P.  L.  333 ;  Leinbach  v.  Templin,  105  Pa.  522,  and  Pier  v. 
Siegel,  107  Pa.  502,  distinguished;  Bovard  v.  Kettering,  101  Pa.  181, 
and  Spering  v.  Laughlin.  113  Pa.  209.  followed.    Ibid,,  311. 

MASTER  AND  SERVANT. 
See  Employer  and  Employee. 

MECHANICS'  LIEN. 

1.  The  lien  of  a  mechanic  or  material  man  attaches  to  the  title  of  him 
by  whom  the  building  is  erected  and  to  that  alone,  and  if  the  building  be 
erected  for  the  holder  of  an  equitable  title,  his  equitable  title  alone  is 
bound:  Weaver  v.  Sheeler,  118  Pa.  634.     Weaver  v.  Sheeler,  473. 

2.  But  if  the  person  against  whom  the  lien  is  filed,  although  the  holder 
of  the  legal  title,  is  but  a  mere  depositary  of  it  for  the  benefit  of  the 
person  on  whose  order  the  materials  are  furnished  and  to  whose  account 
they  are  charged,  the  property  will  be  bound  by  the  lien  filed.  Ibid,, 
473. 

(a)  A  member  of  a  company  contemplating  incorporation  purchased 
land  by  parol  and  paid  part  of  the  purchase  money :  the  company  went 
into  possession  and  erected  buildings :  the  incorporation  being  delayed, 
another  member  entered  into  written  articles  for  the  purchase  of  the  land 
from  the  owner  of  the  title. 

(b)  Afterward,  on  payment  of  the  balance  of  the  purchase  money,  a 
deed  was  made  to  one  Weaver  as  a  naked  trustee  for  the  company, 
without  any  personal  interest  in  the  transaction,  and  while  the  title  was  in 
Weaver  a  mechanics'  lien  was  filed  for  material  furnished  on  the  order 
and  account  of  the  company :  subsequently,  letters  patent  having  been 
granted,  Weaver  conveyed  to  the  company. 


Digitized  by 


Google 


INDEX.  687 

8.  In  such  case,  the  parol  purchase  under  which  the  entry  was  made 
became  a  valid  equitable  title  under  the  written  articles  and  ripened  into 
a  legal  title  under  the  deed  to  Weaver,  so  that  the  latter  united  both 
titles  in  himself  for  the  benefit  of  the  company  for  whom  the  materials 
were  furnished,  and  the  lien  was  well  entered.    IbuL,  473. 

(a)  In  the  distribution  of  the  proceeds  of  a  sheriff's  sale  of  the  plant 
of  a  coal  company,  a  mechanics^  lien  creditor  claimed  for  mine  cai-s,  etc., 
furnished  under  a  contract  for  their  delivery  ivom  time  to  time  as  they 
might  be  needed  in  the  operation  of  the  works. 

(b)  Upon  sufficient  evidence,  the  auditor  found  as  a  fact  that  the  mine 
structures  were  completed  and  operations  begun  in  September,  1884, 
and  as  a  matter  of  law  that,  the  lien  not  being  filed  till  in  June,  1885, 
the  claimant  could  not  paiticipate,  although  a  portion  of  the  cars  were 
f  umished  within  six  months  prior  to  the  date  of  filing  his  claim. 

4.  The  findings  of  fact  by  the  auditor  having  been  approved  by  the 
court  below,  and  appearing  to  be  in  accordance  with  the  weight  of  tlie 
evidence,  upon  the  conti'olling  subject  as  to  the  time  of  the  completion 
of  the  breaker  buildings  against  which  the  lien  was  filed,  the  finding 
would  not  be  disturbed  by  this  court.    Harman  <fc  ffctaserCs  Appeal,  624. 

5.  There  was  nothing  in  the  terms  of  the  claimant's  contract,  by  which 
the  cars  were  to  be  furnished  from  time  to  time  as  they  might  be  needed 
by  the  company,  that  could  have  the  effect  of  extending  the  time  of  filing 
the  lien  beyond  six  months  from  the  completion  of  the  breaker.  Ibid,, 
624. 

6.  Nor  did  the  fact  that,  after  the  completion  of  the  breaker,  the  coal 
company  found  it  necessaiy  to  make  and  did  make  certain  alterations 
and  additions  to  the  structure  of  the  breaker,  have  the  effect  of  so  extend- 
ing the  time  of  filing  the  lien.    Ibid.,  624. 

(a)  In  the  distribution  of  the  proceeds  of  a  sheriff's  sale  of  the  plant 
of  a  coal  company,  a  mechanics'  lien  creditor  claimed  for  lumber  fur- 
nished continuously  in  and  about  the  erection  of  the  coal  breaker  and 
upon  the  credit  of  th^  stinicture. 

(b)  Upon  sufficient  evidence,  the  auditor  found  as  facts,  that  the 
breaker  was  completed  on  September  20,  1884 ;  that  the  boarding  up 
of  an  archway  between  the  shaft-tower  and  the  breaker  finished  about 
December  12,  1884,  was  but  an  addition  or  alteration  of  the  structure 
not  contemplated  when  the  breaker  was  erected. 

(c)  The  auditor  found  also,  as  matter  of  law,  that  although  the  claim- 
ant furnished  liunber  on  December  12,  1884,  for  the  work  then  done  on 
the  structure,  yet,  the  claim  for  lien  not  being  filed  until  June  6,  1885, 
it  was  then  too  late  to  entitle  the  claimant  to  participate. 

(d)  After  the  auditor  had  given  notice  of  his  conclusions,  the  claim- 
ant filed  a  request  for  an  issue  to  determine,  •*  whether  the  portion  of 
the  breaker  finished  in  December,  1884,  was  a  constituent  part  of  the 
stinicture,"  but  the  court  below  refused  the  request  and  confirmed  the 
auditor's  report. 

7.  For  reasons  stated  in  Harman's  Appeal,  ante,  624,  there  was  no 
error  in  any  of  the  findings  of  fact  relating  to  the  completion  of  the 
building  and  the  consequent  invalidity  of  the  lien  under  which  the  riglit 


Digitized  by 


Google 


688  INDEX.  ' 

to  participate  in  the  fund  for  distribution  was  claimed.    Ryman  S  8<m'8 
Appeal,  635. 

8.  And,  as  an  affirmative  finding  that  **  the  portion  of  the  breaker 
finished  in  December,  1884,  was  a  constituent  part  of  the  structure,'* 
would  determine  nothing  at  all  as  to  when  the  structure  was  completed, 
the  issue  as  presented  was  irrelevant  and  immaterial  and  it  was  not 
error  to  refuse  the  request.     Ibid.^  685. 

MORTGAGE. 
See  Gbantos  and  Grantee. 

1  If,  upon  information  fraudulently  furnished  by  the  secretary  of  a 
building  and  loan  association,  that  its  shares  of  stock  have  matured  when 
they  have  not,  the  boai-d  of  directors  improvidently  enter  satisfaction 
upon  the  mortgage  of  a  member  and  borrower,  the  satisfaction  will  be 
stricken  off  upon  a  bill  filed  by  an  assignee  of  the  association  for  the 
benefit  of  creditors.     Callahan's  Appeal,  138. 

2.  There  is  no  virtue  in  the  satisfaction  of  a  mortgage  that  will  prevent 
either  a  fraud  or  mistake  therein  from  being  connected,  except,  perhaps, 
as  to  puix;hasei*s  or  other  mortgagees  without  notice ;  moreover,  aside 
fi-ora  the  rights  of  creditors,  tlie  equities  between  the  members  of  such 
an  association  will  not  allow  one  of  them  to  escape  his  share  of  the 
common  burdens  under  a  mistaken  satisfaction  of  his  mortgage  as  a 
borrower.     Ibid.,  138. 

8.  A  moitgage  recoi-ded  in  only  one  of  two  ac^'oining  counties,  but 
embracing  a  tract  of  land  forming  one  farm  lying  in  both,  is  not  a  lien 
upon  the  land  lying  in  the  county  where  it  is  not  recorded,  except  as  to 
the  mortgagor  and  others  who  have  actual  notice  of  its  existence. 
OberhoUzefa  Appeal,  583. 

4.  Constructive  notice  arising  from  the  record  of  the  mortgage  re- 
sults only  from  the  fact  that  it  is  recoi*ded  in  the  county  where  the  land 
lies,  and  will  not  arise  from  a  note  in  the  mortgage  index  that  a  part  of 
the  mortgaged  land  lies  in  an  adjoining  county  where  the  mortgage  is 
not  recorded.     /Wrf.,  583. 

5.  AVhere  a  tract  of  land  composing  one  farm  lying  in  two  counties 
is  subject  to  liens  of  record  in  each,  and  is  sold  discharged  of  liens  by 
an  assignee  for  the  benefit  of  creditors,  the  proceeds  of  the  land  in  each 
county  are  to  be  distributed  to  the  liens  of  that  jurisdiction  at  the  aver- 
age price  per  acre  at  which  the  entire  tract  is  sold.    Ibid.,  583. 

MUNICIPAL  CLAIM. 

1.  The  object  of  the  Philadelphia  registry  acts :  March  14,  1865,  P.  L. 
321 ;  March  29,  1867,  P.  L.  600,  is  (a)  to  enable  the  city  to  designate  the 
true  owner  of  property  with  reasonable  certainty,  and  (b)  to  provide  for 
actual  notice  of  municipal  claims  affecting  property  thus  registered  to 
the  owner  thereof.     Philadelphia  v.  Dungan,  52. 

2.  A  municipal  claim  filed  in  Philadelphia  county  for  the  cost  of  the 
abatement  of  a  nuisance,  and  which  does  not  aver  notice  to  the  registered 
owner  to  abate  the  nuisance  and  a  non-compliance  therewith,  is  fatally 
defective  and  may  be  stricken  off.     Ibid,,  52. 
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3.  A  lien  upon  a  municipal  claim  for  paving  and  curbing  being  of 
purely  statutory  creation,  if  the  claim  do  not  aver  upon  its  face  all  the  facts 
necessaiy  to  sustain  its  validity,  it  may  be  summarily  stricken  off  on 
motion.    Philadelphia  v,  Bichards,  303. 

4.  But  it  is  unnecessary  that  the  claim  should  set  out  the  provisions  of 
the  ordinance  or  ordinances  under  which  the  work  was  to  be  done  and 
directing  the  manner  of  its  execution,  with  an  averment  of  compliance 
therewith,  as  it  is  sufficient  if  the  necessary  proof  is  made  at  the  trial. 
Ibid.,  303. 

6.  Connellsville  Bor.  v.  Gilmore,  15  W.  N.  343 ;  Gans  v.  Philadelphia, 
102  Pa.  97,  and  Philadelphia  v.  Dungan,  ante,  62,  distinguished,  as  in 
those  cases  the  avei*ment  of  an  element  of  statutoiy  liability  was  omitted 
fi-om  the  claims  filed.     Ibid.,  303. 

6.  An  amendment  of  a  municipal  claim  by  adding  an  averment  of  notice 
to  the  owner  to  do  the  work  claimed  for  and  his  neglect  thereof  for 
thirty  days,  though  allowable  under  §  9,  act  of  April  21,  1858,  P.  L. 
387,  is  not  of  absolute  right,  and  in  the  absence  of  anything  on  the 
record  to  show  the  ground  of  the  application  or  the  reasons  for  its 
refusal,  it  will  be  presumed  that  the  action  of  the  court  below  was  right. 
Ibid.,  303. 

MUNICIPAL  CORPORATIONS. 

See  Boroughs. 

See  Cities. 

1.  Under  §  6,  act  of  April  16, 1840,  P.  L.  411.  it  is  error,  in  an  action 
against  a  city,  to  sustain  tlie  challenge  of  a  juror  on  the  specific  ground 
assigned  that  he  is  a  member  of  the  select  council  of  the  municipalit}', 
and  it  is  no  answer  to  say  that  the  party  objecting  to  the  challenge  was 
not  injured  thereby.     Scranton  City  v.  Oore,  595. 

2.  Under  the  provbions  of  §  66,  act  of  March  31,  1860,  P.  L.  400,  a 
borough  ordinance  contracting  with  a  water  company  for  a  supply  of 
water  to  the  borough,  enacted  when  a  majority  of  the  eouncilmen  were 
stockholdei's  in  the  water  company,  is  illegal  and  void  and  no  llaJbility 
can  be  enforced  thereon.    Milford  Borough  v.  Milford  Water  Co.,  610. 

8.  Nor  will  the  fact  that,  for  several  years  afterward  the  borough  used 
and  paid  for  water  supplied  under  the  contract,  and  that  in  some  of 
those  years,  when  the  bills  were  passed,  less  than  a  majority,  or  none 
at  all,  of  the  eouncilmen  wei*e  stockholders  of  the  water  company,  con- 
stitute a  ratification  of  such  contract.    Ibid.,  610. 

MURDER. 

On  the  trial  of  an  indictment  for  murder,  it  was  shown  clearly  that  the 
deceased  was  found  lying  as  if  asleep  in  his  bed,  with  his  skull  crushed 
in  by  a  blow  from  some  blunt  instrument,  his  pei*son  covered  with  a 
blanket  to  his  neck,  his  hands  beneath  the  blanket  and  blood  stained, 
and  that  a  heavy  iron  sash-weight,  also  blood  stained,  was  lying  at  his 
shoulders :  in  such  case,  the  ingredients  necessary  to  constitute  murder 
in  the  first  degree  were  proved  to  exist.  Killer  v.  Commonwealth,  92. 
Vol.  cxxiv— -44 
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NEGLIGENCE. 

1.  As  to  the  admissibility  of  the  admissions  or  declarations  of  an 
agent  or  officer  of  a  corporation,  in  actions  for  negligence,  see  Evi- 
dence, 2-6. 

2.  Under  Rule  21,  §  4233,  Rev.  St.  of  the  U.  S.,  requiring  that 
'*  Erery  steam-vessel  approaching  another  vessel,  so  as  to  involve  risk 
of  collision,  shall  slacken  her  speed,  or,  if  necessary,  stop  and  reverse,^^ 
a  steam-vessel  is  not  bound  to  change  her  course  for  a  row-boat  : 
Phila.  etc.  R.  Co.  v.  Adams,  89  Pa.  31,  approved.  Fischer  v.  Camden 
etc.  Ferry  Co.,  164. 

8.  In  this  action,  brought  by  parents  to  recover  damages  for  the  deatii 
of  a  minor  son,  run  down  in  a  row-boat  by  a  steam  ferry-boat,  the 
evidence  disclosing  contributory  negligence  on  the  part  of  the  son, 
and  no  negligence  on  the  part  of  the  defendant's  employees,  it  was 
not  error  to  order  a  judgment  of  compulsory  nonsuit.     Ibid.,  154. 

4.  A  grant  to  a  corporation,  by  an  act  of  assembly  whidi  merely  confers 
upon  it  a  new  right  or  enlarges  an  old  one,  without  any  consideration  or 
any  new  or  additional  burden  imposed  upon  it,  is  a  mere  license,  and 
though  accepted  by  the  corporation  may  be  repealed  at  any  time.  Penn, 
jR.  Co.  V.  Bowers,  183. 

5.  The  power  of  the  legislature  to  barter  away  to  a  corporation  the 
right  to  authorize  the  recovery  of  damages  for  acts  of  negligence  result- 
ing in  death,  or  to  limit  the  right,  so  as  to  make  it  a  binding  contract  be- 
yond the  reach  of  subsequent  legislatures,  may  well  be  doubted.  Ibid., 
183. 

6.  Section  2,  act  of  April  4,  1868,  P.  L.  68,  limiting  the  liability  of 
railroad  companies  and  common  carriers  for  personal  injuries  and  in- 
juries resulting  in  death,  was  avoided  by  §  21,  aiticle  III.,  of  the  consti- 
tution of  1874,  even  as  to  a  corporation  which  had  accepted  its  provisions. 
Ibid.,  188. 

7.  Penn.  R.  Co.  v.  Langdon,  92  Pa.  21,  so  far  as  it  relates  to  the  effect 
at  the  constitution  of  1874  upon  the  act  of  April  4,  1868,  overruled : 
Philadelphia  etc.  Pass.  Ry.  Co.'s  App.,  102  Pa.  123 ;  Johnson  v.  Crow, 
87  Pa.  184;  Christ  Church  v.  Philadelphia  Co.,  24  How.  300,  followed. 
Ibid,,  183. 

8.  As  the  law  does  not  make  one  an  insurer  agfunst  accidents,  it  is 
error  to  charge  in  an  action  for  negligence,  that  **  it  is  the  duty  of  every 
one  who  occupies  the  highway  to  do  so  with  such  care  that  no  injury 
can  happen  to  any  one."     Collins  v.  Lectfey,  208. 

9.  In  cases  of  personal  injury  involving  pain  and  suffering,  it  is  error  to 
charge  that  there  is  no  rule  of  law  to  assist  the  jury  in  arriving  at  a  con- 
clusion, instead  of  laying  down  in  most  explicit  terms  the  limitation  of 
their  verdict  to  compensation,  and  compensation  alone.    Ibid.,  208. 

(a)  There  was  evidence  that  the  conductor  of  a  passenger  train,  on 
a  dark  night,  announced  the  approach  of  a  station  where  passengers 
were  to  change  cars  and  afterward  stopped  the  train  upon  a  bridge, 
without  giving  notice  that  the  station  was  not  reached ;  that  a  passenger 
then  arose  from  his  seat  in  a  crowded  and  unlighted  car,  descended 
from  the  steps,  fell  over  the  bridge  and  was  drowned. 
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10.  Under  such  circumstances,  the  passenger  had  the  right  to  suppose 
that  the  train  had  reached  the  station ;  proper  attention  to  the  safety 
of  the  passengera  would  have  required  some  notice  or  warning  to  them 
to  retain  their  seats ;  and  it  was  not  error  to  submit  the  question  of  the 

^negligence  of  the  defendant  company  to  the  jury,    Philadelphia,  etc.  B. 
Co,  V.  McCormick,  427. 

11.  The  rule  of  Laing  v.  Colder,  8  Pa.  481,  and  other  like  cases,  that  a 
presumption  of  negligence  on  the  part  of  the  carrier  arises  when  a  pas- 
senger is  injured  in  the  course  of  transportation,  cannot  be  invoked 
without  evidence  tending  to  connect  the  canier,  or  its  employees,  or 
some  of  the  appliances  of  transportation,  with  the  happening  of  the 
injury.    Penn.  E,  Co.  v.  MacKinney,  462. 

12.  Where  the  case  of  the  plaintiff  was,  that  while  sitting  in  his  seat  in 
the  car,  at  an  open  window,  he  was  struck  in  the  eye  by  something  like 'a 
piece  of  coal  and  observed  at  the  time  another  engine  and  train  of  de- 
fendant company  rapidly  passing  the  window  in  the  opposite  direction, 
on  an  adjacent  track,  no  presumption  of  negligence  on  the  part  of  the 
defendant  company  arose.     Ibtd.^  462. 

13.  In  nearly  every  case  in  which  the  rule  under  consideration  has  been 
applied,  it  will  be  found  that  the  injury  complained  of  was  shown  to 
have  resulted  from  the  breaking  of  machinery,  collision,  derailment  of 
cars,  or  something  improper  or  unsafe  in  the  conduct  of  the  business  or 
in  the  appliances  of  transportation :  per  Mr.  Justice  Sterrett.  Ibid.y 
462. 

14.  An  employee  assumes  the  risks  of  injury  which  are  incident  to 
his  employment ;  but,  when  one  in  charge  of  a  carding  machine  in  a 
cotton  mill  is  injured  by  falling  into  an  opening  in  the  floor  in  a  dark 
passageway  near  his  machine,  of  which  opening  he  had  no  knowledge, 
the  danger  in  such  case  being  incident  to  the  place  of  the  employment 
and  not  to  the  employment  itself,  it  is  not  within  the  rule.  Hoffman  v. 
Clough,  505. 

15.  Where  a  point  is  presented  by  the  defendant  fairly  raising  upon 
facts  in  evidence  the  question  of  the  liability  of  an  employer  for  an 
ii^juiy,  resulting  not  from  his  negligence  but  from  that  of  another 
employee,  he  is  entitled  to  a  clear,  definite  and  responsive  instruction 
that  if  the  facts  assumed  are  found  by  the  jury,  there  is  no  negligence 
to  be  imputed  to  the  defendant  and  no  responsibility  for  the  injury. 
Ibid.,  505. 

16.  The  rule  requiring  one  about  to  cross  the  tracks  of  a  railroad  com- 
pany, to  stop,  look  and  listen  for  an  approaching  train,  is  a  clear  and  cer- 
tain rule  of  duty,  and  a  failure  to  observe  it  is  more  than  evidence  of 
negligence,  it  is  negligence  of  itself.  Greenwood  v.  P.  W.  <fc  B.  B. 
Co.,  572. 

17.  Moreover,  the  rule  is  applicable  as  to  railroad  crossings  in  cities  and 
towns,  as  well  as  to  crossings  in  the  open  country,  and  whether  safety- 
gates  are  maintained  at  street  crossings  or  not,  and  whether  or  not 
ordinances  regulating  the  speed  of  approaching  trains  are  observed  by 
the  railroad  company.    Ibid.,  572. 

18.  In  an  action  for  damages  for  personal  injuries  received  at  night 
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by  reason  of  a  serious  defect  in  the  sidewalk,  that  the  plaintiff  attempted 
to  pass  over  the  defect  when  the  night  was  fair  and  there  were  two 
street  lamps  lighted  near  by,  is  evidence  of  contributory  negligence, 
but  the  question  under  all  the  circumstances  is  one  for  the  jury.  Scran- 
ton  City  V.  Oore,  695. 

NOTES  AND  BILLS. 

1.  In  an  action  upon  a  note  given  to  the  plaintiff  in  part  payment  for  a 
butcher-shop  and  fixtures  sold,  it  is  not  en'or  to  refuse  testimony  of  an 
overstatement  by  the  vendor  of  the  value  of  fixtures  which  were  within 
the  observation  of  the  purchaser,  as  a  defence  to  a  suit  for  the  price 
agreed  to  be  paid.    Byrne  v.  Stetvart,  450. 

2.  But  where  the  plaintiff  has  adduced  evidence  that  the  property  sold 
embraced  the  good-will  of  the  shop,  as  well  as  the  fixtures,  as  the  good- 
will was  dependent  upon  the  business  it  represented,  it  was  en*or  to 
refuse  an  inquiry,  on  cross-examination,  as  to  how  much  business  was 
done  there.    Ibid,,  450. 

NOTICE. 
See  Mortgage,  3-^. 
See  Recording  Acts. 

NOTICE  TO  QUIT. 

Where  a  tenant  has  received  from  his  landlord  the  three  months 
notice  to  quit  required  by  an  existing  lease,  and  on  application  to  the 
landlord  he  is  told,  **  If  you  want  to  stay,  you  can  stay,"  the  notice  is 
in  effect  withdrawn,  and  the  covenants  o{  the  existing  lease  are  a 
sufiicient  consideration  for  a  contract  of  renewal.  Snpplee  v.  Tim- 
othyy  375. 

ORDINANCE. 

1.  Under  the  proWsions  of  §  66,  act  of  March  31,  1860,  P.  L.  400,  abor- 
ough  ordinance  contracting  with  a  water  company  for  a  supply  of  water 
to  the  borough,  enacted  when  a  majority  of  the  councilmen  were  stock- 
holders in  the  water  company,  is  illegal  and  void  and  no  liability  can 
be  enforced  thereon.     Milford  Borough  v.  Milford  Water  Co.,  610. 

2.  Nor  will  the  fact  that,  for  several  years  afterward  the  borough 
used  and  paid  for  water  supplied  under  the  contract,  and  that  in  some 
of  those  yeara,  when  the  bills  were  passed,  less  than  a  majority,  or  none 
at  all,  of  the  councilmen  were  stockholders  of  the  water  company,  con- 
stitute a  ratification  of  such  contract.    Ibid.,  610. 

ORPHANS'  COURT. 

See  Decedents'  Estates. 

(a)  In  the  distribution,  in  1887,  of  the  estate  of  a  decedent  dying  in  1883, 
a  claim  was  made  for  the  payment  upon  a  quantum  meruit  for  personal 
services  alleged  to  have  been  rendered  under  an  employment  begun  in 
1878,  and  continuing  thereafter  until  the  decedent's  death. 
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(b)  On  the  hearing,  it  was  shown  that  in  1879  a  different  and  special 
contract  was  set  up  by  the  claimant  to  the  deceased,  which  the  latter  at 
once  repudiated,  and  that  in  1884  demand  had  been  made  o£-the  execu- 
tors for  payment  of  the  claim  as  afterwards  presented. 

1.  The  Oi'phans'  Court  having  found  that  the  relation  between  the  par- , 
ties,  in  the  performance  of  the  services  claimed  for,  was  not  that  of  em- 
ployer and  employee,  the  finding  of  that  com-t  upon  the  question  of  fact 
must  be  accepted  where  en'or  is  not  clearly  made  to  appeal*.    Keysets 
Appeal,  80. 

2.  The  statute  of  limitations  commenced  to  run  not  later  than  1879,  was 
not  stopped  by  the  death  of  the  decedent  in  1883,  nor  by  the  presentation 
of  the  demand  to  the  executors  in  1884,  and  the  claim  when  made  upon 
the  acyudication  in  1887  was  therefore  barred.     Ibid,,  80. 

3.  The  statute  of  limitations  may  be  set  up  in  the  Orphans'  Court,  pre- 
cisely as  in  a  court  of  law ;  nor  can  it  be  tolled  by  anything  short  of 
a  suit  at  law,  or  what  is  its  equivalent,  in  the  Orphans'  Court,  and  a 
demand  upon  an  executor  or  administrator  is  not  such  an  equivalent : 
Yorks'  App.,  110  Pa.  77,  explained  and  re-affirraed.     Ibid.,  80. 

4.  By  §  55,  act  of  March  29,  1832,  P.  L.  208,  the  Orpahns'  Court  is  ex- 
pressly empowered  **  to  send  an  issue  to  the  Court  of  Common  Pleas  of 
the  same  county,  for  the  tiial  of  facts  by  a  jury,  whenever  they  shall 
deem  it  expedient  so  to  do."     Thomas's  Appeal,  640. 

5.  If,  therefore,  that  court  be  dissatisfied  with  the  conclusions  of  a  com- 
missioner appointed  with  the  powers  of  an  examiner  and  master,  in  a 
pending  proceeding,  the  proper  exercise  of  its  discretion  in  setting 
aside  his  report  and  sending  an  issue  to  a  jury  is  not  reviewable  in  this 
court.     Ibid,,  640. 

6.  But,  where  the  judgment  rendered  on  the  issue  awarded  must  be 
reversed  for  error  in  the  trial  thereof,  all  proceedings  in  the  Orphans' 
Court  subsequent  to  such  judgment,  even  though  regular,  will  be  set 
aside,  and  further  proceedings  stayed  until  final  determination  of  the 
controverted  matter.     Ibid,,  640. 

PARTNERSHIP. 
See  Limited  Partnership. 

(a)  Green  executed  a  note  under  seal,  with  warrant  of  attorney  to  en- 
ter judgment,  signing  thereto  the  name  of  a  copartnership  and  his  own 
name,  upon  which  note  judgment  was  confessed  and  an  execution  issued 
and  levied  upon  the  copartnership  property. 

(6)  Wood  presented  his  petition  setting  forth  that  he  was  a  member 
with  Green  of  the  copartnership  defendant,  and  that  neither  the  copartner- 
ship nor  himself  was  indebted  to  the  judgment  plaintiff  when  the  note 
was  made,  praying  that  the  judgment  be  opened  and  for  an  issue. 

(c)  The  court  did  not  open  the  judgment  but  stayed  the  execution  and 
ordered  an  issue  to  try :  (I)  whetiier  Wood  and  Green  were  partners  in 
the  defendant  fii-m  when  the  judgment  was  confessed,  and  (2)  if  so, 
what  if  anything  was  due  by  said  firm  uj>on  the  judgment  so  confessed! 

(d)  Upon  the  evidence  submitted  on  the  trial  of  the  issue,  and  under 


Digitized  by 


Google 


694  INDEX. 

binding  instractions  from  the  court  thereon,  the  jury  found  that  the  co- 
partnership existed  at  the  time  referred  to,  and  Uiat  there  was  nothing 
due  on  tiie  judgment. 

1.  In  such  case,  as  the  court  below  did  not  open  the  judgment  nor  refuae 
to  open  it,  it  was  manifest  that  no  appeal  lay  at  the  suit  of  the  judgment 
plidntiff,  under  the  act  of  April  4, 1877,  P.  L.  58 :  Jenkintown  N.  Bank's 
App.,  ante  337,  followed.     Terra  CoUa  Co.'a  Appeal,  867. 

2.  The  issue  framed  was  merely  to  inform  the  conscience  of  the  court 
upon  the  paiticular  facts  embraced  in  it,  was  not  to  be  measured  by  the 
strict  rules  of  an  ordinary  jury  trial,  and  the  court  might  thereafter  open 
or  refuse  to  open  the  judgment,  notwithstanding  the  verdict    Ibid, ,  367. 

8.  And,  as  there  was  sufficient  evidence  to  show  that  Wood  and  Green 
were  copartners  in  the  judgment  defendant  firm,  the  judgment  con- 
fessed by  Green  in  his  own  name  and  in  that  of  the  copartnership 
bound  no  one  but  himself.     Ibid,,  867. 

(a)  By  the  terms  of  a  copartnership  agreement,  one  partner  was  to 
contribute  the  whole  amount  of  the  capital  in  cash,  against  which 
the  other  was  to  apply  his  skill,  judgment,  time  and  attention  to  the 
conduct  of  the  business  of  the  firm,  each  one  to  receive  one  half  the 
profits  and  sustain  one  half  the  losses  thereof. 

(5)  The  partner  contributing  no  capital,  was  to  receive  a  certain 
sum  per  annum,  payable  monthly,  which  was  to  be  considered  as  a 
portion  deducted  from  his  share  of  the  profits,  the  balance,  if  any, 
to  be  placed  to  his  credit,  until  the  amount  so  credited  should  equal 
the  amount  of  cash  capital  contributed  by  the  other  partner. 

4.  On  a  case  stated  showing  the  foregoing  facts  and  that,  at  a 
period  before  the  end  of  the  term  provided  for  in  the  agreement,  all 
the  capital  had  been  lost  and  the  copartnership  dissolved  by  a  decree  of 
court,  the  partner  who  contributed  the  cash  capital  was  entitled  to 
recover  the  one  half  thereof  from  his  copartner.    Emerick  r.  Moir,  498. 

PERPETUITIES. 
See  Will. 

PHILADELPHIA. 

1.  The  object  of  the  Philadelphia  registry  acts :  March  14, 1866,  P.  L. 
821 ;  March  29, 1867,  P.  L.  600,  is  (a)  to  enable  the  city  to  designate  the 
true  owner  of  property  with  reasonable  certainty,  and  (b)  to  provide  for 
actual  notice  of  municipal  cltdms  affecting  property  thus  registered  to 
the  owner  thereof.     Philadelphia  v.  Dungan,  52. 

2.  A  municipal  claim  filed  in  Philadelphia  county  for  the  cost  of  the 
abatement  of  a  nuisance,  and  which  does  not  aver  notice  to  the  reg- 
istered owner  to  abate  the  nuisance  and  a  non-compliance  thcfrewith,  is 
fatally  defective  and  may  be  stricken  off.     Ibid.,  52. 

POLICY  OF  INSLTIANCE. 
See  Insurance,  Fire. 
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POWER  OF  SALE. 

1.  Where  a  power  of  sale  is  giveti  to  executors  but  the  time  for  its 
exercise  is  not  limited  by  any  of  the  words  used  in  its  creation,  the  lim- 
itation to  which  it  is  really  subject  may  nevertheless  become  a  mere 
question  of  intention  to  be  ascertained  from  the  manifest  general  scheme 
and  purpose  of  the  will.     Wilkinson  v.  Buisty  253. 

2.  In  this  case,  while  the  power  of  sale  to  the  executors,  taken  alone, 
was  exercisable  at  any  time  after  the  testator^s  decease,  yet  other  pro- 
visions of  the  will  were  construed  to  show  that  the  exercise  of  the  power 
was  in  fact  limited  to  the  lifetime  of  the  testator's  widow,  and  its  exer- 
cise thereafter  by  the  executors  created  a  defective  title.    Ibid.,  253. 

PRACTICE. 

See  Charge  to  Jury. 

See  Municipal  Claim. 

See  Statement  of  Claim. 

In  Equity,  See  Equity  Practice. 

In  Orphans'  Court,  See  Orphans'  Court. 

In  Supreme  Court,  See  Errors  and  Appeals. 

1.  Section  23,  act  of  June  16, 1836,  P.  L.  793,  does  not  deprive  a  court 
of  equity  having  jurisdiction  of  the  parties  and  the  subject-matter,  of 
the  power,  essential  to  the  existence  of  the  court,  to  enforce  obedience 
to  its  orders  and  decrees,  lawfully  made,  by  process  of  attachment  and 
imprisonment.     Commonwealth  v.  Perkins,  36. 

2.  Where  there  is  involved,  in  proceedings  in  equity,  the  identity  of 
an  invention  or  machine  held  by  the  defendant  with  one  claimed  by  the 
plaintiff,  an  order  upon  the  defendant,  before  any  issue  joined,  not  only 
to  exhibit  his  machine  but  to  operate  it  and  explain  the  method  of  its 
construction,  is  improvident  and  unenforceable  by  attachment.  Ibid., 
36. 

3.  A  municipal  claim  filed  in  Philadelphia  county  for  the  cost  of  the 
abatement  of  a  nuisance,  and  which  does  not  aver  notice  to  the  reg- 
istered owner  to  abate  the  nuisance  and  a  non-compliance  therewith,  is 
fatally  defective  and  may  be  stricken  off.    Philadelphia  v.  Dungan,  52. 

4.  If  the  plaintiff  in  foreign  attachment  have  not  filed  a  declaration 
before  the  return  day  of  the  writ,  he  may  not  take  judgment  against  the 
defendant  at  or  after  the  expiration  of  the  third  term,  for  want  of  an 
appearance :  Foreman  v.  Schricon,  8  W.  &  S.  43.     Melloy  v.  Burtis-,  161. 

5.  As  it  is  the  right  as  well  as  the  duty  of  a  garnishee,  to  insist  that 
no  property  or  effects  are  taken  out  of  his  hands  except  upon  valid  pro- 
cess, he  has  also  the  right  to  move  on  behalf  of  the  defendant  to  have  a 
judgment  improvidently  entered  stricken  off.    Ibid,,  161.  • 

6.  In  an  action  upon  a  penal  bond  conditioned  for  the  performance  of  a 
collateral  undertaking,  the  plaintiff  must  not  only  aver,  but,  unless 
relieved  by  the  pleadings,  must  prove,  the  breach  as  well  as  the  dam- 
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ages  sustained  thereby,  and  the  judgment  should  be  for  the  penalty  of 
the  bond,  to  be  released  upon  payment  of  the  ascertained  damages  oc- 
casioned by  the  breach.     Byrne  v.  Hayden,  170. 

7.  The  proper  measure  of  damages  for  the  breach  of  a  claimant's  bond 
in  sherifiTs  interpleader,  is  tlie  value  of  the  goods  which  according  to  the 
condition  of  the  bond  should  have  been  forthcoming  to  answer  the 
plaintiff's  execution,  and  not  the  judgment,  or  the  balance  of  the  judg- 
ment on  which  the  execution  issued.     Ibid,,  170. 

8.  The  making  and  delivery  of  the  claimant's  bond  does  not  discharge 
the  goods  claimed  from  the  lien  of  the  execution  or  substitute  the  bond 
for  the  goods,  but  operates  merely  as  a  transfer  of  the  goods  from  the 
custody  of  the  sheriff  to  that  of  the  claimant,  pending  the  determination 
of  the  issue  as  to  their  ownerehip.     Ibid,,  17. 

9.  If  the  plaintiff's  statement  of  claim,  in  an  action  upon  such  bond, 
do  not  aver  the  value  of  the  goods  turned  over  to  the  claimant,  as  well 
as  that  they  were  not  forthcoming  at  the  determination  of  the  issue  in 
his  favor,  it  is  insufficient  to  entitle  him  to  judgment  for  want  of  an  affi- 
davit of  defence.    Ibid,,  170. 

10.  The  plaintiff's  statement  under  the  act  of  May  25, 1887,  P.  L.  271, 
is  of  wider  scope  than  the  affidavit  of  defence  law :  it  is  a  substitute  for 
a  formal  declaration,  and  must  exhibit  a  complete  cause  of  action  in  such 
clear,  express  and  unequivocal  language,  that  if  material  averments  are 
not  denied  by  the  defendant,  a  judgment  in  default  may  be  entered  and 
liquidated.     Ibid,,  170. 

11.  The  practice  under  the  sheriff's  interpleader  act  is  shown  in  this 
case,  as  well  as  in  Bain  v.  Lyle,  68  Pa.  60 ;  O'Neill  v.  Wilt,  75  Pa.  266 ; 
Phillips  V.  Reagan,  75  Pa.  381 ;  Zacharias  v.  Totton,  90  Pa.  286.  Ibid., 
170. 

12.  Wliile  a  court  may  so  amend  its  recoM  as  to  make  it  confonn  to 
the  truth,  even  after  the  term  has  expired  or  wiit  of  error  lodged,  yet  it 
has  no  power  to  make  an  alteration  which  is  not  an  amendment  and  is 
without  anything  upon  the  reconl  to  support  it.  Crew  v.  McCafferly, 
200. 

(a)  A  inile  for  a  new  trial  was  discharged  on  condition  that  the  plaint- 
iff file  a  remittitur  within  ten  days,  and  in  copying  the  oixler  upon  the 
docket  the  clerk  omitted  the  words,  **  within  ten  days." 

(b)  On  the  thirtieth  day  thereafter,  the  plaintiff  filed  the  remittitur  and 
caused  judgment  to  be  entered  for  the  amount  limited,  and  subsequently, 
u^wn  a  rule  to  strike  off  the  judgment,  tlie  court  directed  the  original 
order  to  be  corrected  so  as  to  read,  **  witliin  thirty  days." 

13.  The  latter  oi*dcr  was  an  alteration,  not  an  amendment,  and  its  effect 
was  to  deprive  the  defendant  of  a  new  trial,  tlie  right  to  which  had  be- 
come absolute  and  beyond  the  power  of  the  court  to  interfere  with  it, 
and  was  therefore  error.     Ibid.,  200. 

U.  An  appeal  by  either  party  from  the  award  of  viewers  in  an  assess- 
ment of  damages,  under  the  general  railroad  law  (§11,  act  of  February 
19,  18W,  P.  L.  84 ;  §  3,  act  of  April  9, 1856,  P.  L.  288),  operates  for  the 
benefit  of  both  paities,  and  after  tlie  time  within  which  it  is  to  be  taken 
has  expired,  it  may  not  be  withdrawn  without  consent.  Schuylkill  etc, 
n,  Co.  V.  Harris,  215. 
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16.  Where,  however,  the  court,  at  the  instance  of  the  appellant  and 
after  the  time  limited,  has  erroneously  ordered  an  appeal  to  be  with- 
drawn, report  to  be  confirmed  and  judgment  to  be  entered  on  the  award, 
the  other  party  is  not  entitled  to  enter  an  appeal  nunc  pro  tunc,  but  the 
erroneous  order  will  be  vacated.    Ibid,,  215. 

16.  Brown  v.  Corey,  43  Pa.  496,  followed ;  King  v.  Sloan,  1  S.  &  R.  77, 
and  Hostetter  v.  Kaufman,  11  S.  &  R.  146,  cases  relating  to  an  appeal 
from  an  award  made  under  the  arbitration  law,  distinguished.  Ibid,, 
215. 

(a)  On  a  rule  to  show  cause  why  the  sheriff  should  not  proceed  to 
execute  a  writ  of  habere  facias,  issued  after  a  judgment  for  the  plaintiff 
in  an  action  of  ejectment,  the  sheriff  answered  that  he.  found  another  in 
possession,  claiming  to  hold  by  a  paramount  title. 

(b)  The  person  in  possession  also  answered,  claiming  that  he  was 
in  possession  before  the  action  of  ejectment  was  instituted,  and  held,  not 
under  defendants  therein,  but  under  title  paramount  to  that  of  the 
defendants,  had  not  been  made  a  party  to  said  action,  and  remained  in 
possession  when  the  habere  facias  issued. 

17.  In  such  case,  it  was  error  to  make  the  rule  absolute  and  order 
the  claimant  in  possession  to  be  ejected,  without  hearing  or  trial  and 
without  a  day  in  court  ;  and,  as  by  said  order  the  claimant  was  brought 
upon  the  record,  he  was  entitled  to  a  writ  of  error  in  his  own  name 
upon  which  to  review  the  proceeding.    Bessel  v.  Fritz,  229. 

(a)  On  a  rule  to  show  cause  why  the  sheriff  should  not  proceed  to  exe- 
cute a  writ  of  habere  facias  issued,  after  a  judgment  for  the  plaintiff 
in  an  action  of  ejectment,  the  sheriff  answered  that  he  found  another  in 
possession  claiming  to  hold  by  a  paramount  title. 

(Jb)  The  person  in  possession  also  answered,  claiming  that  he  was  in 
possession  before  the  action  was  instituted,  holding  mider  a  verbal  lease 
made  to  him  by  the  defendant  therein,  as  agent  of  the  owners  or  reputed 
owners  of  the  premises,  and  that  he  had  held  continuously  until  the 
date  of  his  answer. 

18.  In  such  case,  as  it  did  not  appear  by  the  clidmanf  s  answer  that  the 
defendant  was  the  lawfully  constituted  agent  of  the  owners,  and  the 
names  of  the  latter  were  not  disclosed,  it  was  not  error  to  make  the  rule 
upon  the  sheriff  to  execute  the  writ  of  habere  facias  absolute.  Hessel  v. 
Johnson,  233. 

19.  AVhere  a  cause  of  action  is  such  that  under  the  rules  of  pleading  at 
conunon  law  it  will  support  a  declaration  in  debt  with  a  count  in  detinue, 
a  statement  of  claim  filed  under  the  procedure  act  of  May  25,  1887,  P. 
L.  271,  will  entitle  the  plaintiff  to  judgment  for  want  of  a  sufficient  affi- 
davit of  defence.    Jones  v.  Gordon,  263. 

20.  A  statement  of  claim  filed  under  said  act  may  by  leave  of  court  be 
amended  after  affidavit  of  defence  is  presented,  and  the  court  by  rule 
or  order  may  provide  for  the  service  of  the  same,  as  amended,  and  for 
judgment  unless  a  sufficient  affidavit  of  defence  thereto  be  filed  within 
such  reasonable  time  as  it  may  direct.     Ibid.,  263. 

21.  The  act  of  Jime  20,  1883,  P.  L.  136,  regulating  the  computation 
of  time  under  statutes,  rules,  orders  and  decrees  of  court,  etc.,  though 
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not  retroactive,  is  declaratory  of  the  law  as  it  existed  prior  to  its  pas- 
sage.   Luiz*s  Appeal,  273. 

22.  Where  the  last  day  of  the  five  years  daring  which  a  judgment 
remains  a  lien  upon  realty  without  revival,  as  provided  in  §  1,  act  of 
March  26,  1827,  9  Sm.  L.  303,  falls  on  Sunday,  a  scire  facias  to  revive 
is  in  time  if  sued  out  on  the  next  day,  Monday.    Ibid,,  273. 

28.  An  application  to  open  a  judgment,  entered  on  warrant  of  attor- 
ney or  on  a  judgment  note,  is  addressed  to  the  equitable  powers  of 
the  court  below,  and  upon  an  appeal  to  the  Supreme  Court,  under  the 
act  of  April  4,  1877,  P.  L.  53,  the  question  is,  whether  the  court  below 
rightly  exercised  its  discretion  upon  the  evidence.  JenkiTitown  N, 
Bank's  Appeal,  337. 

24.  It  is  a  mistake  to  suppose  that  the  court  to  which  the  application 
is  made  cannot  judge  of  the  weight  of  the  evidence  and  tiie  credibility 
of  tiie  witnessess,  but,  in  eveiy  case  where  there  is  a  conflict  of  testi- 
mony, must  send  the  case  to  a  jury.     Ibid,,  337. 

26.  While  the  precise  measure  of  proof  which  should  move  a  chan- 
cellor to  open  a  judgment  is  not  laid  down,  yet  he  m^y  not  act  at  all 
unless  there  is  more  than  oath  against  oath,  and,  when  there  is  more  than 
this,  and  it  comes  to  a  question  of  the  weight  of  the  evidence,  it  is  for 
him  to  decide  as  to  which  side  the  scales  incline.     Ibid,  337. 

26.  If  in  doubt  upon  this  question,  or  as  to  the  credibility  of  the 
witnesses,  and  if  the  testimony  taken  would  justify  a  submission  to  a 
jury,  the  court  in  its  discretion  may  make  an  order  to  open  and  for  an 
issue,  but  if  on  the  testimony  so  taken  the  court  would  set  aside  a  ver- 
dict for  the  defendant,  the  application  to  open  should  be  refused.  Ibid,, 
337. 

27.  Where  on  a  petition  praying  that  an  execution  be  stayed  and  the 
judgment  opened,  it  is  ordered,  after  hearing  on  the  testimony  taken, 
that  the  execution  and  levy  be  suspended  and  an  issue  directed  to 
determine  whether  the  judgment  is  satisfied  or  not,  no  appeal  will  lie 
from  such  order  under  the  act  of  April  4,  1877,  P.  L.  63.     Ibid,,  337. 

28.  But  if  such  order  is  followed  by  a  verdict  of  the  jury  upon  the 
issue,  that  the  judgment  in  question  is  satisfied,  the  entry  of  judgment 
upon  the  veixiict  is  the  firat  step  in  the  cause  to  which  appeal  or  writ 
of  error  will  lie,  and,  as  in  this  case  there  was  sufficient  evidence  to 
submit  to  the  jury  and  to  sustain  their  verdict,  the  submission  of  the 
case  to  the  jury  was  not  error.     Ibid,,  337. 

29.  A  judgment  entered  against  a  defendant  in  his  lifetime  may  be 
revived  after  his  death,  for  purposes  of  lien  and  execution,  by  scire 
facias  against  his  administrator  alone,  and  it  is  unnecessary  to  bring  in 
the  widow  and  heirs  or  devisees  under  §  34,  act  of  February  24,  1834, 
P.  L.  80.     Orover  v.  Boon,  399. 

30.  It  is  the  proper  pi'actice,  after  a  judgment  of  revival,  to  issue  tiie 
execution  upon  the  original  judgment :  Irwin  v.  Nixon,  11  Pa.  419,  and 
not  upon  the  judgment  on  the  scire  facias ;  yet,  when  the  issuance  is 
upon  the  latter,  it  is  but  an  irregularity  which  cannot  affect  the  title 
of  a  purchaser  at  sheriff's  sale.     Ibid.,  399. 

31.  If,  after  a  judgment  of  revival  against  the  administrator  of  the 
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defendant,  judgment  is  obtained  in  a  second  scire  facias,  issued  against 
the  widow  and  the  guardian  of  minor  children,  a  shenflTs  sale  of  the 
decedent^s  lands  upon  executions  following  the  latter  judgment  will  vest 
a  good  title  in  the  purchaser.    Ibid.^  899. 

32.  Under  §  6,  act  of  April  16,  1840,  P.  L.  411,  it  is  error  in  an 
action  against  a  city,  to  sustain  the  challenge  of  a  juror  on  the  specific 
ground  assigned  that  he  is  a  member  of  the  select  council  of  the  munici- 
pality, and  it  is  no  answer  to  say  that  the  party  objecting  to  the  chal- 
lenge was  not  injured  thereby.     Scranion  City  v.  Oore,  695. 

33.  In  an  action  for  damages  for  personal  injuries  received  at  night 
by  reason  of  a  serious  defect  in  the  sidewalk,  that  the  plaintiff  attempted 
to  pass  over  the  defect  when  the  night  was  fair  and  there  were  two 
street  lamps  lighted  near  by,  is  evidence  of  contributory  negligence, 
but  the  question  under  all  the  circumstances  is  one  for  the  jury.  Ibid., 
596. 

PRESUMPTION  OF  DEATH. 

1.  When  a  marriage  has  been  regularly  solemnized,  it  !s  presumed 
to  be  valid  until  the  contrary  is  shown,  and  when  that  has  been  done 
by  competent  and  satisfactory  evidence  that  presumption,  in  respect 
of  civil  rights  must  give  way  to  the  actual  fact  established.  Thomas  v. 
Thomas,  646. 

2.  While  a  well  founded  belief  in  the  death  of  her  fii*8t  husband,  will 
relieve  a  woman  manying  a  second  time  from  the  pains  of  adultery,  etc. : 
§  6,  act  of  Mai*ch  18,  1815,  6  Sm.  L.  288,  it  cannot  validate' her  second 
marriage,  if  in  fact  her  first  husband  was  living  when  it  was  solemnized. 
Ibid,,  646. 

3.  The  presumption  of  death  arising  from  the  absence  of  a  person  for 
seven  yeai-s,  unheard  from,  is  not  conclusive,  but  stands  as  competent 
proof  of  death  only  until  it  is  successfully  rebutted  by  competent  and 
satisfactory  evidence  to  the  contrary.     Ibid.,  646. 

4.  Wherefore,  if,  at  the  time  of  a  woman's  second  marriage,  her  first 
and  undivorced  husband  was  in  fact  in  full  life,  whatever  the  time  of  his 
absence  and  her  belief  as  to  his  death,  she  was  incapable  of  contracting 
the  second  marriage  and  it  was  therefore  void.    Ibid.,  646. 

PRESUMPTION   OF  NEGLIGENCE. 
See  Negligence,  16-17. 

PRINCIPAL  AND  AGENT. 

Where  one  is  put  forward  to  conduct  a  separate  business  in  his  own 
name,  but  with  the  property  and  as  the  agent  of  an  undisclosed  princi- 
pal, the  latter  may  not  escape  liability  for  goods  sold  to  the  agent  in 
the  course  of  the  business,  by  a  limitation  upon  the  agent's  authority  to 
purchase.     Hubbard  v.  Tenbrook,  291. 

PROMISSORY  NOTES. 
See  Notes  and  Bills. 
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RAILROADS. 

1.  A  grant  to  a  corporation,  by  an  act  of  assembly  which  merely  con- 
fers upon  it  a  new  right  or  enlarges  an  old  one,  without  any  considei*a- 
tion  or  any  new  or  additional  burden  imposed  upon  it,  is  a  mere  license, 
and  though  accepted  by  the  corporation  may  be  repealed  at  any  time. 
Fenn,  R.  Co.  v.  Bowers,  183. 

2.  The  power  of  the  legislature  to  barter  away  to  a  corporation  the  right 
to  authorize  the  recovery  of  damages  for  acts  of  negligence  I'esulting  in 
death,  or  to  limit  the  right,  so  as  to  make  it  a  binding  contract  beyond 
the  reach  of  subsequent  legislatures,  may  well  be  doubted.     Ibid.,  183. 

3.  Section  2,  act  of  April  4,  1868,  P.  L.  68,  limiting  the  liability  of 
railroad  companies  and  common  earners  for  pei'^onal  injuries  and  in- 
juries resulting  in  death,  was  avoided  by  §  21,  article  III.,  of  the  consti- 
tion  of  1874,  even  as  to  a  corporation  which  had  accepted  its  provisions. 
Ibid.,  183. 

4.  Penn.  R.  Co.  v.  Langdon,  92  Pa.  21,  so  far  as  it  relates  to  the  effect 
of  tlie  constitution  of  1874  upon  the  act  of  April  4,  1868,  oveniiled : 
Philadelphia  etc.  Pass.  Ry.  Co.'s  App.,  102  Pa.  123;  Johnson  v.  Crow, 
87  Pa.  184;  Christ  Church  v.  Philadelphia  Co.,  24  How.  300,  followed. 
Ibid.,  183. 

5.  An  appeal  by  either  party  from  the  award  of  viewers  in  an  assess- 
ment of  damages,  under  the  general  railroad  law  (§  11,  act  of  Febru- 
aiy  19,  1849,  P.  L.  84 ;  §  3,  act  of  April  9, 1856,  P.  L.  288),  operates  for 
the  benefit  of  both  parties,  and  after  the  time  within  which  it  is  to  be 
taken  has  expired,  it  may  not  be  withdi^awn  without  consent.  Schuylkill 
etc,  R.  Co.  V.  Harris,  215. 

6.  Where,  however,  the  court,  at  the  instance  of  the  appellant  and 
after  the  time  limited,  has  erroneously  ordered  an  appeal  to  be  with- 
drawn, report  to  be  confirmed  and  judgment  to  be  entered  on  the  award, 
the  other  party  is  not  entitled  to  enter  an  appeal  nunc  pro  tunc,  but  the 
erroneous  order  will  be  vacated.     Ibid.,  215. 

7.  A  landowner  may  continue  in  the  cultivation  of  his  land  after  the 
location  of  a  railroad  upon  it,  until  actual  entry  by  the  company,  and 
may  recover  compensation,  not  only  for  injuries  to  the  land,  but  for  the 
loss  of  growing  crops  planted  before  bond  given  or  notice  of  an  intent 
to  enter  forconstiniction.     Lafferty  v.  Schuylkill  etc.  R.  Co.,  397. 

8.  So,  a  tenant  to  whom  tlie  land  is  demised  after  the  location  of  the 
line  and  with  notice  thereof,  may  recover  for  all  his  gi'owing  ci-ops, 
destroyed  by  the  construction,  which  were  planted  before  he  had  notice 
of  the  time  when  his  possession  would  be  interfered  with  by  the  com- 
pany.    Ibid.,  297. 

(a)  There  was  evidence  that  the  conductor  of  a  passenger  train,  on 
a  dark  night,  announced  the  approach  of  a  station  whei'e  passengers 
were  to  change  cars  and  afterward  stopped  the  train  upon  a  bridge, 
without  giving  notice  that  the  station  was  not  reached ;  that  a  passenger 
then  arose  from  his  seat  in  a  cwwded  and  unlighted  car,  descended 
from  the  steps,  fell  over  the  bridge  and  was  drowned. 

9.  Under  such  circumstances,  the  passenger  had  the  right  to  suppose 
that  the  train  had  reached  tlie  station ;  proper  attention  to  the  safety 
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of  the  passengei-s  would  have  required  some  notioe  or  warning  to  them 
to  retain  their  seats ;  and  it  was  not  error  to  submit  the  question  of  the 
negligence  of  the  defendant  company  to  the  jury.  Philadelphia,  etc.y  R. 
Co.  V.  McCormick,  427. 

10.  The  rule  of  Laing  v.  Colder,  8  Pa.  481,  and  other  like  cases,  that 
a  presumption  of  negligence  on  the  part  of  the  carrier  arises  when  a 
passenger  is  injured  in  the  course  of  transportation,  cannot  be  invoked 
without  evidence  tending  to  connect  the  carrier  or  its  employees,  or 
some  of  the  appliances  of  transportation,  with  the  happening  of  the 
injury.     Penn.  R.  Co,  v.  MacKinney,  462. 

11.  Where  the  case  of  the  plaintiff  was,  that  while  sitting  in  his  seat 
in  the  car,  at  an  open  window,  he  was  struck  in  the  eye  by  something 
like  a  piece  of  coal  and  observed  at  the  time  another  engine  and  train 
of  defendant  company  rapidly  passing  the  window  in  the  opposite  direc- 
tion, on  an  adjacent  track,  no  presumption  of  negligence  on  the  part  of 
the  defendant  company  arose.     Ibid,,  462. 

•12.  In  nearly  every  case  in  which  the  rule  under  consideration  has 
been  applied,  it  will  be  found  that  the  injury  complained  of  was  shown 
to  have  resulted  from  the  breaking  of  machinery,  collision,  derailment 
of  cars,  or  something  improper  or  unsafe  in  the  conduct  of  the  business 
or  in  the  appliances  of  transportation:  per  Mr.  Justice  Sterrett. 
Ibid.,  462. 

13.  Where  a  railroad  is  laid  down  upon  a  public  street  and,  though  at 
gi'ade,  is  so  constructed  with  reference  to  the  property  of  an  abutting 
owner,  that  by  its  operation  in  a  lawful  manner  access  to  the  property, 
if  not  actually  cut  off,  is  rendered  dangerous,  the  company  is  liable  for 
consequential  injuries  under  §  8,  article  XVI.  of  the  constitution.  Penn, 
S,  V,  R,  Co.  V.  Walsh,  544. 

1 4.  It  would  be  an  unsavory  technicality  to  hold  that  a  railraad  laid  down 
by  the  curb  in  front  of  a  man's  door,  with  trains  constantly  passing  and 
repassing,  did  not  interfere  with  his  access  to  his  house,  and  was  not  an 
injury  caused  by  the  construction  of  the  road :  per  Mr.  Chief  Justice 
Paxson,  distinguishing  Penn.  R.  Co.  v.  Lippincott,  116  Pa.  472,  and 
Penn.  R.  Co.  v.  Marchant,  119  Pa.  541.     Ibid.,  544. 

15.  The  right  of  action  against  a  railroad  company  for  consequential 
injuries  to  land  from  the  consti*uction  of  a  railroad,  where  no  part  of 
the  land  itself  is  taken,  accrues  when  the  railroad  is  constructed,  and 
not  when  it  is  fii*st  located  and  the  appropriation  made.  Penn.  S.  V.  R. 
Co.  V.  Ziemer,  560. 

16.  Where  a  witness  has  testified  for  the  plaintiff  as  to  the  manner  in 
which  the  construction  of  a  railroad  has  ^ected  the  market  value  of 
property  injured,  it  is  incompetent  to  inquire  on  cross-examination  what 
the  company  paid  in  settlement  of  injuries  to  other  properties  near  to 
that  of  the  plaintiff.     Ibid.,  560. 

17.  Upon  the  amount  found  by  the  jury  as  damages  for  consequential 
injuries  caused  by  the  construction  of  a  railroad  in  proximity  to  the 
land  of  the  plaintiff,  interest  may  be  allowed  from  the  date  of  the  con- 
struction, not  as  interest  but  as  part  of  the  damages.     Ibid.,  560. 

18.  Where  a  railroad  is  laid  down  upon  a  public  street,  and,  though  at 
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grade,  is  so  constnioted  with  reference  to  the  property  of  an  abutting 
owner,  that  by  its  lawful  operation  the  drainage  is  interfered  with  and 
access  to  the  property  rendered  dangerous,  the  company  is  liable  for 
the  consequential  injuries  resulting,  under  §  8,  article  XVX.  of  the  con- 
stitution.   Ibid,,  560. 

19.  It  seems  that,  in  such  case,  injuries  to  the  business  of  a  store  kept  by 
the  landowner  in  a  building,  which,  though  upon  the  property  injured 
does  not  itself  abut  upon  the  street  occupied  by  the  i-ailroad  company, 
may  be  considered  as  an  element  of  damage,  in  so  far  as  affecting  the 
value  of  the  property.     Ibid.,  560. 

20.  The  rule  requiring  one  about  to  cross  the  tracks  of  a  railroad  com- 
pany, to  stop,  look  and  listen  for  an  approaching  train,  is  a  clear  and  cer- 
tain rule  of  duty,  and  a  failure  to  observe  it  is  more  than  evidence  of 
negligence,  it  is  negligence  of  itself.  Greenwood  v.  P.  IF.  &  B.  B, 
Co.,  572. 

21 .  Moreover,  the  rule  is  applicable  as  to  railroad  crossings  in  cities  and 
towns,  as  well  as  to  crossings  in  the  open  country,  and  whether  safety- 
gates  are  maintained  at  street  crossings  or  not,  and  whether  or  not 
ordinances  regulating  the  speed  of  approaching  trains  are  observed  by 
the  railroad  company.    Ibid.,  572. 

RAILROAD  BONDS. 
See  Coupons 

RECORDING  ACTS. 

1.  A  mortgage  recorded  in  only  one  of  two  adjoining  counties,  but 
embracing  a  tract  of  land  forming  one  farm  lying  in  both,  is  not  a  lien 
upon  the  land  lying  in  the  county  where  it  is  not  recorded,  except  as  to 
the  mortgagor  and  others  who  have  actual  notice  of  its  existence. 
OberhoUzer'8  Appeals,  583. 

2.  Constnictive  notice  arising  from  the  record  of  the  mortgage  re- 
sults only  from  the  fact  that  it  is  recorded  m  the  county  where  the  land 

-  lies,  and  will  not  arise  from  a  note  in  the  mortgage  index  that  a  part  of 
the  mortgaged  land  lies  in  an  adjoining  county  where  the  mortgage  is 
not  recorded.    Ibid.,  583. 

3.  Where  a  tract  of  land  composing  one  farm  lying  in  two  counties 
is  subject  to  liens  of  record  in  each,  and  is  sold  discharged  of  liens  by 
an  assignee  for  the  benefit  of  creditors,  the  proceeds  of  the  land  in  each 
coimty  are  to  be  distributed  to  the  liens  of  that  jurisdiction,  at  the  aver- 
age price  per  acre  at  which  the  entire  tract  is  sold.    Ibid.,  583. 

REVIVAL. 
See  Judgment. 

REVOCATION. 
See  Will,  15-17. 
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ROADS. 

See  Highways. 

See  Streets. 

SALES. 
Of  rei^l  estate,  See  Vendor  and  Vendee. 

1.  Although  a  sale  of  goods  unaccompanied  by  a  deliveiy  of  posses- 
sion is  in  law  fraudulent  and  void  as  to  creditors  existing  when  it  is 
made,  yet  as  to  subsequent  creditors  it  is  fraudulent  only  as  to  those  in 
fact  intended  to  be  defrauded.    DUman  v.  Haule,  225. 

2.  Where  the  validity  of  a  sale  of  goods  is  attacked  by  a  creditor 
whose  debt  is  subsequently  incurred,  and  there  is  no  question  raised 
as  to  the  good  faith  of  the  sale  as  between  the  parties  thereto,  it  is 
error  to  charge  that  the  sale  is  fraudulent  in  law  and  therefore  void. 
Ibid.,  226. 

3.  In  an  action  upon  a  note  given  to  the  plamtiff  in  part  payment  for  a 
butcher-shop  and  fixtures  sold,  it  is  not  error  to  refuse  testimony  of  an 
overstatement  by  the  vendor  of  the  value  of  fixtures  which  were  within 
the  observation  of  the  purchaser,  as  a  defence  to  a  suit  for  the  price 
agreed  to  be  paid.    Byrne  v.  Stewart,  450. 

4.  But  where  the  plaintiff  has  adduced  evidence  that  the  property  sold 
embraced  the  good-will  of  the  shop,  as  well  as  the  fixtures,  as  the  good- 
will was  dependent  upon  the  business  it  represented,  it  was  error  to 
refuse  an  inquiry,  on  cross-examination,  as  to  how  much  business  was 
done  there.    Ibid.,  450. 

SCIRE  FACIAS. 

To  bring  in  widow,  heirs  and  devisees,  See  Decedents^  Estates,  7-9. 

SET-OFF.     . 

1.  Where  an  insolvent  debtor  has  two  accounts  with  the* same  person, 
one  on  which  the  balance  is  in  his  favor,  and  another  on  which  the  balance 
is  against  him,  he  may  not  assign  the  right  to  recover  the  balance  due 
upon  the  former,  except  as  subject  to  the  balance  due  upon  the  latter. 
Nbnantum  Worsted  Co.  v.  Webb,  125. 

(a)  A  wool-dealer  had  two  accounts  against  defendant  company,  one 
an  account  of  sales  on  which  the  balance  was  in  his  favor,  the  other  an 
account  of  a  consignment  without  sale  and  advancements  thereon,  with 
the  balance  against  him,  when  suit  was  brought  by  an  assignee  of  the 
balance  due  on  the  former  account : 

2.  The  evidence  being  imcontradicted  that  the  consigned  wool  was  on 
hand  and  imsold  with  the  defendants  when  suit  was  brought,  and  that  up 
to  that  time  persistent  demand  had  been  made  for  repayment  of  the 
advancements,  proof  that  after  the  suit  was  brought  the  defendants  ren- 
dered a  statement  crediting  the  value  of  the  wool  at  a  certain  rate  as  of 
the  date  of  the  consignment,  was  not  evidence  of  a  conversion  entitling 
the  plaintiff  to  the  benefit  of  evidence  that  the  wool  was  of  greater  value 
than  the  rate  allowed.    Ibid.y  125. 
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SHERIFF'S  INTERPI^ADER. 
Practice  in,  See  Practice,  6-11. 

SHERIFFS  SAJUE, 
See  Exemption. 

1.  Where  properties  sold  at  sheriflTs  sale  are  bid  off  by  the  attorney 
of  the  execution  defendant,  in  good  faith  and  for  the  protection  of  the 
latter's  interests,  and  to  that  end  an  arrangement  is  made  and  carried 
out  with  a  third  pereon  who  advances  the  purchase  money  and  takes 
the  sheriff^s  deeds  to  himself,  under  an  agreement  that  the  defendant 
may  re-purchase  the  properties,  the  transaction  is  valid  and  will  operate 
to  discharge  liens  and  pass  a  good  title  to  the  sheriff's  grantee.  Saun- 
ders V.  Oouldy  237. 

2.  If,  in  such  case,  the  judgment  upon  w^hich  the  sales  were  made 
had  in  fact  been  paid  in  fuU  out  of  the  proceeds  of  other  property  sold 
at  a  prior  sale,  yet  if  the  records  remained  open  and  unsatisfied  dis- 
closing valid  judgments  and  executions,  the  knowledge  which  the  de- 
fendant's attorney  had  of  the  actual  facts  would  not  of  itself  affect  with 
notice  thereof  the  sheriff's  grantee  who  advanced  the  purchase  money 
upon  taking  the  attorney's  bid.     Ibid,,  237. 

3.  Moreover,  even  if  the  transaction  under  which  the  third  person 
advanced  the  purchase  money,  received  the  sheriff's  deeds  and  executed 
the  agreement  that  the  execution  defendant  should  re-purchase  the  pi-o- 
perties,  constituted  but  an  unrecorded  mortgage,  yet  if  before  any  new 
lien  is  entered  against  the  defendant  he  deliver  a  quit-claim  deed  to  the 
sheriff^s  grantee,  the  latter's  title  will  remain  unaffected  by  a  subsequent 
sale  on  such  now  lien.    Ibid,,  237. 

SPECIAL  PARTNER. 
See  Limited  Partnership. 

STATEMENT  OF  CLAIM. 

1.  If  the  plaintiff's  statement  of  claim,  in  an  action  upon  claimant's 
bond  in  sherift's  interpleader,  do  not  aver  the  value  of  the  goods  turned 
over  to  the  claimant,  as  well  as  that  they  were  not  forthcoming  at  the 
determination  of  the  issue  in  his  favor,  it  is  insufficient  to  entitle  him 
to  judgment  for  want  of  an  affidavit  of  defence.  Byrne  v.  Hay  den, 
170. 

2.  The  plaintiff's  statement  under  the  act  of  May  25, 1887,  P.  L.  271,  is 
of  wider  scope  than  the  affidavit  of  defence  law :  it  is  a  substitute  for  a 
formal  declaration,  and  must  exhibit  a  complete  cause  of  action  in  such 
clear,  express  and  unequivocal  language,  that  if  material  averments  are 
not  denied  by  the  defendant,  a  judgment  in  default  may  be  entered  and 
liquidated.     Ibid,,  170. 

3.  Where  a  cause  of  action  is  such  that  imder  the  rules  of  pleading 
at  common  law  it  will  support  a  declaration  in  debt  with  a  count  in 
detinue,  a  statement  of  claim  filed  imder  the  procedure  act  of  May  25, 
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1887,  P.  L.  271,  will  entitle  the  plaintiff  to  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence.    Jones  v.  Gordon^  263. 

4.  A  statement  of  claim  filed  under  said  act  may  by  leave  of  c  art  be 
amended  after  affidavit  of  defence  is  presented,  and  the  court  •  y  rule 
or  order  may  provide  for  the  service  of  the  same,  as  amended,  and  for 
judgment  unless  a  sufficient  affidavit  of  defence  thei'eto  be  filed  within 
such  reasonable  time  as  it  may  direct.    Ibid,^  263. 

(a)  In  an  action  of  assumpsit,  the  plaintiff's  statement  under  the  proce- 
dure act  of  May  25,  1887,  P.  L.  271,  averred  that  it  was  founded  upon  a 
judgment  of  the  District  Court  of  Benton  county,  Iowa,  assigned  to  the 
use  plaintiff,  that  a  sum  certain  was  still  due  thereon  from  the  defendant, 
and  referred  to  an  annexed  exemplification  of  the  record  of  the  judg- 
ment as  a  part  thereof. 

(b)  The  exemplification  showed  a  judgment  witfi  the  names  of  the 
plaintiff  and  defendant  and  of  the  counsel  appearing  for  each,  the  date 
of  atiial  and  verdict,  as  also  the  date  of  the  judgment  on  the  verdict  and 
its  amount,  and  was  certified  by  the  clerk  of  the  court,  without  authenti- 
cation as  required  by  act  of  Congi*ess:  1  Rev.  St.  U.  S.,  §  905. 

5.  The  defendant  filing  no  denial,  either  of  the  cause  of  action,  of  the 
jurisdiction  of  the  Iowa  court  over  his  person  or  the  subject-matter  of 
the  action,  of  the  plaintiff's  identity,  of  his  own  identity  with  the  defend- 
ant in  the  judgment,  or  of  the  authority  of  counsel  to  appear  for  him,  the 
statement  was  sufficient  to  entitle  plaintiff  to  judgment,  though  not 
setting  out  the  nature  of  the  original  action,  and  that  the  Iowa  court  had 
the  jurisdiction  required,  and  though  the  exemplification  was  unauthen- 
ticated.    Mink  v.  Shaffer,  280. 

6.  If,  In  an  action  for  goods  sold,  the  statement  of  claim  be  defective 
in  that  it  does  not  contain  an  averment  of  delivery,  the  defect  will  be 
cured  by  a  bill  of  particulars  averred  to  be  a  copy  of  the  plaintift''s  books 
of  original  entry,  which  import  a  delivery :  the  procedure  act  of  May 
25,  1887,  P.  L-  271,  criticised.    Hubbard  v.  Tenbrook,  29L 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

STREETS. 

1.  If,  in  a  conveyance  or  mortgage  of  a  lot,  it  is  described  as  bounded 
upon  a  street  laid  down  upon  a  municipal  plan  but  unopened,  the  street 
becomes  appurtenant  to  the  lot,  and,  as  between  the  grantor  and  grantee, 
the  mortgagor  and  mortgagee,  tide  to  the  soil  to  the  middle  of  the  sti-eet 
passes.    Patterson  v.  Harlan^  67. 

(a)  A  deed  conveyed  lots  described  as  bounded  on  certjun  streets  laid 
out  upon  the  municipal  plan  but  unopened,  and  contained  the  clause : 
**  Together,  as  respects  -each  of  the  said  lots, with  its  full  pro- 
portion of  the  street  or  streets,  avenue  or  avenues,  on  which  it  is 
situated." 

(b)  The  grantee  mortgaged  the  lots,  describing  them  in  the  mortgage 
as  bounded  on  said  streets  but  not  including  in  the  description  the  clause 

Vol.  cxxiv — 45 
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above  quoted  from  the  deed,  and  afterward  tlie  lots  were  sold  under  the 
niorlgage  and  a  deed  maile  to  the  purchaser. 

(c)  The  sale  upon  the  mortgage  foreclosure  did  not  satisfy  the  bond 
secured  by  the  moitgage,  and,  upon  a  judgment  obtained  for  the  bal- 
ance due  upon  the  bond,  the  interest  of  the  moitgagor  in  the  soil  to  the 
middle  of  the  sti'eets  was  sold  at  sheritt'^s  sale. 

2.  In  such  case,  the  omission  fix)m  the  mortgage  of  the  clause  quoted 
from  Uie  deed  was  immateiial,  and  the  puix:haser  at  slieriff 's  sale  under 
the  moitgage  foreclosure  took  the  title  of  the  moitgagor  to  the  soil  of 
the  sti'eets  passing  to  him  under  the  original  deed.     /6^.,  67. 

3.  When  a  street  has  been  laid  out  by  municipal  action  and  remains 
unopened  upon  the  confirmed  plan,  a  des(!ription  in  a  deed  subsequently 
made  referring  to  the  street  as  crossed  by  the  land,  does  not  create 
such  a  dedication  to  public  use  of  the  land  within  the  street  lines  as  to 
deprive  the  owner  of  his  right  to  compensation  wlien  the  land  is  after- 
wards actually  taken  by  the  opening  of  the  sti'eet :  Opening  of  Bi-ook- 
lyn  Street,  118  Pa.  640,  followed.     Opening  of  Wayne  Avenue,  135. 

(a)  In  1880,  Volkmar  street,  Philadelphia,  was  ordered  to  be  opened 
under  the  act  of  March  6,  1820,  7  Sm.  L.  265,  which  provided  :  *»  That 
no  such  sti-eet,  road,  lane  or  alley  so  laid  out,  shall  be  opened  and 
appropriated  to  public  use,  until  the  owner  or  owners  of  the  ground, 
through  and  over  which  the  same  may  pass,  shall  have  been  compen- 
sated for  any  damage  he  or  they  may  sustain  thereby." 

(b)  In  1888,  the  order  remaining  unexecuted,  a  property  owner  pre- 
sented his  petition  to  the  Court  of  Quarter  Sessions  for  the  appointment 
of  a  jury  of  view  for  the  ascertainment  of  damages,  which  petition 
on  rule  granted  was  afterward  quashed  upon  the  gi'ound  that  it  was 
filed  more  than  six  yeai*s  after  the  order  to  open  was  awarded. 

4.  In  such  case,  as  between  tlie  city  and  the  property  owner,  no 
right  of  action  accrued  until  some  act  was  done,  or  notice  or  demand 
made,  affecting  or  relating  to  the  possession  or  appropriation  of  the 
land  to  the  actual  opening  of  the  street  ;  wherefore,  the  order  quashing 
the  proceedings  was  affirmed,  not  because  the  statute  of  limitations 
had  already  barred  the  demand,  but  because  the  right  had  not  yet 
accnied.     Volkmar  Street,  Philadelphia,  820. 

5.  The  question,  whether  the  property  owner  might  give  notice  of  his 
intention  to  abandon  to  the  city  the  land  covered  by  the  plotted  street, 
and  then  proceed  to  have  his  damages  asceitained  and  paid,  is  not  raised 
uiK)n  the  record  and  is  therefore  not  decided.     Ibid.,  320. 

C.  The  provisions  of  §  57,  act  of  May  23,  1874,  P.  L.  269,  making  the 
act  applicable  to  such  cities  of  the  third  class,  or  any  city  of  less  than 
ten  thousand  inhabitants,  theretofore  incorporated,  as  may  accept  it,  are 
not  within  the  prohibitions  of  §  7,  article  m.,  of  the  constitution :  Scran- 
ton  Sch.  D.'s  App.,  113  Pa.  176,  distinguished;  Reading  v.  Savage,  120 
Pa.  198,  overruled.    Beading  City  v.  Savage,  328. 

7.  Wherefore,  cities  incorporated  prior  to  the  passage  of  said  act  biit 
re-incorporated  under  the  provisions  of  said  section,  acquire  the  powera 
conferred  by  §  20,  clause  32,  and  §  37,  of  said  act,  respecting  the  assess- 
ment and  collection  from  abutting  owners  of  the  expenses  of  gi'ading 
streets  and  alleys.    Ibid.,  328. 
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8.  By  §  2,  act  of  April  3,  1851,  P.  L.  320,  the  power  to  lay  out 
and  onlain  streets,  alleys,  etc.,  beginning  and  ending  within  the  cor- 
porate limits  of  a  borough  subject  to  the  provisions  of  said  act,  is 
exclusively  in  the  corporate  authorities :  Somerset  and  Stoystown  Road, 
74  Pa.  61 ;  South  Chester  Road,  80  Pa.  371.  Farkesburg  Borough 
Streets,  611. 

9.  Under  the  provisions  of  §  27  of  said  act  and  of  §  8,  article  XVI. 
of  the  constitution,  the  streets,  alleys,  etc.,  so  laid  out  and  ordained, 
may  not  be  opened  to  public  use  until  just  compensation  is  made  to 
property  ownera,  to  be  ascertained  upon  assessment  imder  proceedings 
in  the  Court  of  Quarter  Sessions.     Ibid.,  611. 

10.  The  proviso  to  paragi-aph  V.,  §  27  of  said  act,  that  all  damages 
assessed  beyond  the  value  of  the  land  taken  shall  be  paid  by  the  cor- 
poration, applies  only  to  roads  laid  out  under  the  general  road  law  of 
June  13,  1836,  P.  L.  665,  of  which  parts  only  are  within  the  corporate 
limils.     IbvLy  511. 

11.  But  where  damages  to  property  owners  are  assessed  in  proceed- 
ings upon  the  petition  of  the  corporate  authorities,  under  the  act  of  April 
22,  1856,  P.  L.  525,  on  the  opening  of  streets,  alleys,  etc.,  wholly  within 
the  corporate  limits,  the  entire  damages,  including  the  value  of  the  land 
taken,  are  to  be  paid  by  the  municipality.    Ibid,,  511. 

STREET  RAILWAY  COMPANIES. 

(a)  By  the  acts  incorporating  two  distinct  passenger  railway  companies 
in  Philadelphia  in  1858-9,  the  companies  were  required  to  keep  the 
streets  and  avenues  occupied  in  the  construction  and  opei*ation  of  their 
several  lines  **  in  perpetual  good  repair"  at  their  own  cost  and  expense. 

(b)  By  §  8  of  the  act  of  March  8,  1872,  P.  L.  264,  i-atifying  a  consoli- 
dation of  the  companies,  it  was  enacted  that  **  all  provisions  in  the  char- 
ters of  the  two  companies  so  consolidated  as  above  recited,  not  included 
in  this  act,  ai-e  hereby  repealed." 

1.  The  title  of  said  act  of  1872  being,  **  An  act  relating  to  the  Ridge 
Avenue  Passenger  Railway  Company,"  it  was  obnoxious  to  §  8,  ailicle 
XI.,  amendment  of  1864  to  the  constitution,  providing  that  **No  bill 
shall  be  passed  by  the  legislature  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  the  title."  Ridge  Ave.  By.  Co,  v. 
Philadelphia,  219. 

2.  Wherefore,  the  provisions  of  §  8  of  said  act  did  not  aflford  a  defence 
against  tlie  city's  claim  for  damages  for  the  failure  of  said  passenger 
mil  way  company  to  repair  and  re-pave  the  streets  and  avenues  occupied 
by  its  lines,  as  provided  in  its  incorporating  act.    Ibid,,  219. 

SUPREME  COURT. 

Practice  in.  See  Errors  and  Appeals. 

If  the  return  to  a  writ  of  habeas  corpus,  issued  from  the  Supreme 
Court,  show  that  tlie  relator  is  held  under  a  commitment  for  contempt  from 
a  subordinate  court  which  wholly  fails  to  show  the  nature  of  the  con- 
tempt, the  relator  may  be  discharged  on  the  ground  of  the  insufficiency 
of  the  commitment.     Commonweallh  v.  Perkins,  36. 
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SURETY. 
See  Guarantor. 

As  a  general  rule,  the  coDtract  of  suretyship  is  an  original  undertak- 
ing, and  the  surety  is  bound  therein  to  the  full  extent  of  the  liability  of 
the  principal.     PhU.  <fc  i?.  i?.  Co.  v.  Knight,  68. 

TIME.  COMPUTATION  OF. 

1.  The  act  of  June  20, 1883,  P.  L.  136,  regulating  the  computation  of 
time  under  statutes,  rules,  orders  and  deci'ees  of  court,  etc.,  though  not 
retroactive,  is  declaratory  of  the  law  as  it  existed  prior  to  its  passage. 
LtUz's  Appeal,  273. 

2.  Where  the  last  day  of  the  five  years  during  which  a  judgment  re- 
mains a  lien  upon  realty  without  revival,  as  provided  in  §  1,  act  of 
March  26,  1827,  9  Sm.  L.  303,  falls  on  Sunday,  a  scire  facias  to  revive 
is  in  time  if  sued  out  on  the  next  day,  Monday.     Ibid.,  273. 

TITLE. 

See  Grantor  and  Grantee,  6,  7. 

See  Meciianics'  Lien. 

TITLE  TO  ACT  OF  ASSEMBLY. 
See  Constitutional  Law. 

TRUST. 
See  Will,  8-10. 

VENDOR  AND  VENDEE. 

1.  In  an  action  by  the  vendee  to  recover  damages  for  the  breach  of  a 
covenant  to  convey  land,  where  the  plaintiff  has  not  paid  the  purchase 
money  and  no  evidence  is  adduced  that  the  land  is  of  greater  value  than 
the  sum  agreed  to  be  paid,  he  can  recover  but  nominal  damages. 
Eennershoiz  v.  Gallagher,  1. 

WILL. 
See  Power  of  Sale. 

(a)  A  testator  devised  and  bequeathed  the  residue  of  his  estate  in  trust 
for  the  benefit  of  his  wife  and  four  children,  equally,  for  the  life  of  his 
wife ;  the  trustee,  after  the  death  of  the  wife  to  continue  the  management 
of  the  trust  estate,  and  so  to  distribute  the  income  thereof  that  each  of  the 
four  children  should  receive  during  his  or  her  natural  life  an  equal  one 
fourth  part  thereof : 

(b)  *•  And,  upon  the  decease  of  either  one  of  my  said  children,  and  suc- 
cessively of  each  of  them,  then  as  respects  one  equal  fourth  part  of  the 

principal to  and  for  the  only  proper  use  of  his  or  her  child,  or 

all  of  his  or  her  children,  if  more  than  one.  who  shall  have  attained,  or 
shall  attain,  the  age  of  twenty-five  years,  and  the  issue  of  any  such  who 
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shall  have  died,  or  shall  die,  under  that  age,  leaving  issue,  in  equal 
shares,"  per  stirpes. 

(c)  By  a  codicil  to  the  will,  the  testator  directed  that  when,  according  to 
the  limitations  of  his  Mrill,  **  any  one,  and  successively  as  each,  of  my 
grandchildren  shall  become  entitled  to  receive  his  or  her  equal  portion 
of  my  estate,  the  same  shall  be  determined  and  limited  by  the  quotient 
of  the  whole  reserved  piincipal  divided  by  the  whole  number  of  my 
grandchildren  then  living  and  the  issue  of  such  of  them  as  shall  have 
previously  died  leaving  issue,'^  to  be  counted  as  one  person. 

1 .  When  a  particular  estate  or  interest  for  life  is  carved  out,  with  a  lim- 
itation over  to  the  children  of  the  person  taking  that  interest,  the  limita- 
tion over  will  embrace  not  only  the  objects  living  at  the  death  of  the 
testator,  but  all  who  shall  subsequently  come  into  existence  before  the 
period  of  distribution.     Coggtns'  Appeal,  10. 

2.  All  future  estates  limited  upon  an  estate  for  life,  which  are  not  sure 
to  take  effect  within  twenty-one  years  with  the  usual  period  of  gestation 
added,  after  the  determination  of  the  life  estate,  are  void  as  within  the 
rule  against  perpetuities.    Ibid. ,  10, 

3.  The  validity  of  the  rule  that  the  future  interest  must  vest  within  a 
life  or  lives  in  being  and  twenty-one  years  thereafter,  must  be  tested  by 
the  possible,  not  by  the  actual  events ;  and,  if  the  limitation  is  to  a  class, 
and  it  is  void  as  to  any  one  of  the  class,  it  is  void  as  to  all.    Ibid,,  10. 

4.  The  provision  in  regard  to  the  age  at  which  the  grandchildren,  in  the 
present  case,  should  take,  referred  not  to  the  time  of  payment  or  distri- 
bution merely,  but  was  descriptive  of  individuals  selected  out  of  a  class 
to  be  the  donees  of  the  right, — a  description  of  persons,  not  a  regulation 
of  the  interest  given.    Ibid.,  10. 

5.  Where  the  attainment  of  a  certain  age  forms  part  of  the  original  de- 
scription of  the  devisee,  the  vesting  is  suspended  until  the  attainment  of 
that  age,  even  though  the  limitation  over  is  only  to  take  effect  in  case  of 
the  devisee^s  death  under  that  age  without  issue.    Ibid.,  10. 

6.  The  provisions  of  the  codicil  that  the  grandchildren  should  take  per 
capita,  etc.,  did  not  make  the  gifts  to  them  severable ;  the  fact  remained 
that  whether  any  one  of  the  grandchildi*en  could  take  depended  upon 
the  contingency  of  his  or  her  arrival  at  the  age  of  twenty-one  yeai*s. 
Ibid.,  10. 

7.  As  in  this  case,  measuring  the  will  by  its  possibilities,  a  grandchild 
might  be  bom  within  one  year  before  the  death  of  a  life-tenant,  in  which 
case  the  limitation  could  not  vest  within  twenty-one  years  and  the  fac- 
tion thereafter,  the  gift  to  the  grandchildren  was  void  and  the  estate 
distributable  to  the  life-tenants.    Ibid.,  10. 

(a)  The  will  of  a  testator,  dying  in  1875,  bequeathed  his  residuary 
estate  to  his  executors,  ♦•  to  be  devoted  and  given  by  them  to  such 
institutions  or  uses,  as  they  in  their  best  judgment  may  consider  the 
most  compatible  with  the  views  and  instructions  which  I  have  given 
them,"  expressly  providing  that  none  of  his  property  should  pass  under 
the  intestate  laws. 

(6)  In  1877,  the  executors  executed  a  sealed  instrument  declaring  they 
had  paid  all  the  legacies  then  due  and  secured  those  to  become  due  on 
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the  termination  of  life  estates,  **  that  being  the  utmost  extent  (with  ex- 
ceptions hereinafter  set  forth),  to  which,  after  yeai's  of  reflection,  Mr. 
Stout  wished  his  estate  to  be  applied  for  either  charitable  purposes  or 
the  benefit  of  relatives,  as  he  repeatedly  declared  to  executoi*s ; " 

(c)  And  then  declared  that  the  i^esidue  was  their  own  by  law,  but  that 
nevertheless  they  deemed  it  their  duty  and  therefore  appropriated  and 
devoted  ceitain  sums  to  purposes  wliich  they  stated  to  be,  **  in  compli- 
ance with  wishes  expressed  to  them  about  the  same,"  and,  finally,  di- 
vided the  remainder  between  themselves,  releasing  forever  all  causes 
of  action  either  might  have  against  the  other  on  account  thereof. 

8.  By  the  provisions  of  the  will  referred  to,  a  trust  was  created  as  to 
the  residuaiy  estate,  and  what  was  given  to  the  executors  by  the  clause 
quoted  was  not  a  discretion  to  distribute  the  estate  according  to  their 
judgment,  but  a  discretion  to  carry  out  the  views  and  instructions  re- 
ceived from  the  testator:  Beck's  App.,  116  Pa.  547,  distinguished. 
McCurdy^s  Appeal,  99. 

9.  Tlie  only  evidence  of  the  objects  of  the  trust  being  the  testimony  of 
the  executors,  one  of  whom  was  dead,  and  they  having  by  a  solemn  in- 
stilment declared  that  they  had  fully  carried  out  or  provided  for  all  tlie 
objects  of  the  testator's  bounty,  as  expressed  by  him  in  his  instructions, 
the  couit  would  not  inquire  further  as  to  unexecuted  instructions.  Ibid. , 
99. 

10.  Wherefore,  there  being  a  trust  established,  and  the  purposes  of  it 
being  exhausted,  the  remainder  of  the  residuary  estate,  unappropriated 
by  the  executors  in  accordance  with  the  views  and  instructions  of  the 
testator,  passed  as  in  case  of  an  intestacy,  however  conti'ar}-  to  the  tes- 
tator's desire,  and  was  distributable  to  his  next  of  kin.     Ibid.,  99. 

(a)  A  testator  after  bequeathing  equal  shares  in  his  estate  to  his 
daughters  for  life,  provided  as  follows  :  **  And  at  the  decease  of  any  or 
all  of  them,  in  tinist  to  pay  over  the  share  of  her  so  dying  to  her  child  or 
children  who  may  then  be  living,  or  the  issue  of  such  as  may  be  dead,  and 
in  default  of  leaving  any  child,  or  the  issue  of  any  child,  then  in  trust 
to  pay  the  same  to  my  surviving  children,  and  tlie  issue  of  such  of  them 
as  may  be  deceased,  such  issue  taking  the  shave  to  which  their  deceased 
parent  would  be  entitled  if  living." 

(6)  A  life-tenant  was  awarded  her  share  by  a  decree  of  court  upon 
^  giving  security  under  §  49,  act  of  Februaiy  24, 1834,  P.  L.  83,  and  having 
died  without  issue  but  leaving  a  brother  and  sisters  and  the  children  of 
cix*eai?ed  brothers  who  had  died  after  the  testator,  the  executors  of  her 
own  will  embraced  the  fund  she  held  for  life  in  their  account  for  dis- 
tribution. 

11.  In  such  case,  as  the  remaindermen  were  legatees  under  the  will  of 
the  fii-st  testator,  and  were  as  creditoi-s  of  the  estate  of  the  life-tenant, 
they  wei'e  entitled  to  receive  the  fund  with  interest  from  her  death  and 
without  being  diminished  by  compensation  to  her  as  trustee,  or  by  any 
part  of  the  expenses  of  the  settlement  of  her  estate.  Beiff's  Appeal, 
145. 

12.  The  interests,  in  the  fund,  of  the  deceased  brothers  of  the  life- 
tenant  were  not  vested  at  the  death  of  the  testator  and  payable  at  the 
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death  of  the  life-tenant  to  tlieir  pei'sonal  representatrves,  but  were  con- 
tingent upon  their  suiTiving  the  life-tenant  and  also  upon  her  death  with- 
out issue,  and  wei-e  therefore  payable  to  their  children.     Ibid.,  145. 

(a)  A  testator  bequeathed  a  legacy  of  $1,000  in  tinist  **  to  be  used  only 
toward  the  erection  of  a  Reformed  Church  at  Elizabethville,  and  shall 
not  be  paid  by  the  said  trustee  until  he  is  perfectly  satisfied  that  no 
debts  of  any  kind  whatever  rest  on  said  church  property,  or  until  said 
amount  with  accinied  interest  would  place  the  church  enth'ely  out  of 
debt." 

(b)  The  erection  of  the  church  at  the  place  designated  was  in  contemn 
plation  at  the  date  of  the  will ;  it  was  begun  and  completed  in  the  life- 
time of  the  testator  who  himself  paid  $723  towards  its  erection,  and  at 
the  adjudication  of  the  account  of  his  executoi's  it  was  shown  that  there 
was  still  an  outstanding  building  debt  of  $144,  the  mpst  of  which  had 
been  assumed  by  members. 

13.  In  such  case,  the  legacy  was  not  adeemed  on  the  ground  claimed, 
that  the  contributions  made  by  the  testator  during  his  lifetime  towards 
the  erection  of  the  church  should  be  taken  as  intended  to  be  in  lieu  of  the 
legacy,  or  on  the  gi*ound  that,  as  the  sole  object  for  which  the  legacy 
was  given  was  the  ercction  of  the  church,  it  could  not  be  applied  to 
any  other  pui*pose.    Keiper''s  Apjyeal,  193. 

14.  Nor  was  the  legacy  adeemed  pro  tanto,  as  the  language  of  the  will 
made  it  plain  that  the  testator  contemplated  and  desired  that  the  church 
building  should  be  erected  and  free  fi"om  debt  when  his  legacy  should 
be  paid,  authorizing  his  trustee  to  apply  it  to  the  building  debt,  only  on 
condition  that  it  would  extinguish  the  whole  of  it.    Ibid.,  193. 

15.  It  is  a  rule  laid  down  that  when  a  testator  revokes  by  a  codicil  a 
devise  or  bequest  in  his  will,  or  in  a  previous  codicil,  expressly  gi-ound- 
ing  such  revocation  on  the  assumption  of  a  fact  which  turas  out  to  be 
false,  the  revocation  does  not  take  eifect,  because  considered  conditional 
and  dependent  on  a  contingency  which  fails.    MendinhalVs  Appeal,  387. 

16.  This  rule  may  be  conceded  to  be  correct  when  applied  to  cases  in 
which  the  falsity  or  error  of  the  alleged  fact  rested  not  in  tlie  personal 
knowledge  of  the  testator,  but  was  assumed  upon  information  derived 
fiom  others,  as  in :  Campbell  v.  French,  3  Ves.  Jr.  321 ;  Doe  d.  Evans 
V.  Evans,  10  Ad.  &  E.  228.     Ibid.,  387.  

17.  But  where  a  testator  by  a  codicil  revokes  a  legacy  to  his  daughter, 
giving  as  a  reason  that  he  had  made  a  gift  of  stock  and  a  loan  of 
money  to  her  husband,  the  codicil  will  not  be  held  inoperative  on  the 
gi'ound  that  the  transfer  of  the  stock  was  a  sale  and  not  a  gift  and  no 
loan  was  ever  made,  when  in  fact  the  transaction  was  peculiarly  within 
the  testator's  knowledge  and  was  in  effect  an  advancement.     Ibid.,  387. 

(a)  The  will  of  a  testator  created  spendthrift  trusts  as  to  the  income 
of  his  residuary  estate  in  favor  of  his  children  and  gi'andchildren,  and 
provided  that  **  either  at  the  death  of  the  last  sui-vivor  of  my  now  living 
children  or  grandchildren  who  may  be  living  at  the  time  of  my  death, 
or  at  the  expiration  of  twenty-one  years  from  my  own  death,  whichever 
event  shall  fii'st  happen,"  the  principal  of  his  estate  should  vest  abso- 
lutely for  distribution  to  those  entitled  to  the  income. 
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18.  In  such  case,  until  one  or  the  other  of  the  events  contemplated  in 
the  provision  quoted  shall  occur,  it  cannot  be  determined  who  will  be 
the  recipients  of  the  income  at  the  time  of  distribution  of  the  estate,  and 
the  interest  of  a  child  in  the  principal  of  it  is  therefore  contingent  and 
not  subject  to  seizui*e  on  an  execution  attachment :  Reed's  App.,  118  Pa. 
215,  distinguished.    Patterson  v.  Caldwell,  455. 

(a)  A  testatrix  having  an  undivided  interest  in  i*ealty  subject  to  the 
curtesy  estate  of  her  father,  pi*ovided  by  her  will :  **  As  to  such  estate,  as 
it  has  pleased  Grod  to  entrust  me  with,  I  dispose  of  the  same  as  follows : " 
Then  follow  certain  legacies,  after  which  the  will  proceeded  : 

(5)  **  As  to  the  remainder  of  my  interest Idirectthat 

it  shall  be  disposed  of  as  follows,  viz. :  If  said  estate  is  sold  before  the 
death  of  my  beloved  father,  then  one  half  of  said  remainder  shall  be 
paid  to  him  absolutely,  and  the  remaining  half  shall  be  given  to  my  sis- 
ter, Mrs.  Clara  Ryon." 

19.  In  such  case,  though  it  may  have  been  the  intention  of  the  testa- 
tiix  to  dispose  of  the  whole  of  her  estate,  the  provision  for  her  father 
was  clearly  conditioned  upon  a  sale  of  the  land  in  his  lifetime,  but  that 
for  her  sister  was  independent  of  any  condition.    Ryan's  Appeal,  528. 

20.  That  the  condition  upon  which  one  half  of  the  remainder  should 
be  paid  to  her  father  having  failed  by  reason  of  his  death  before  the  sale 
of  the  land,  the  provision  for  him  lapsed  and  was  to  be  distributed  to 
the  heirs  at  law  of  the  testati'lx  under  the  intestate  laws.    Ibid.,  b26. 
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